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L.D. 1767

DATE: 3/28/96 (Filing No. H- 877 )

BUSINESS AND ECONOMIC DEVELOPMENT

Reproduced and distributed under the direction of the Clerk of
the House. )

STATE OF MAINE
HOUSE OF REPRESENTATIVES
117TH LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT "{]" to H.P. 1287, L.D. 1767, Bill, "An
Act to Revise the Sunrise Review Process for Occupational and
Professional Regulation”

Amend the bill by striking out everything after the enacting
clause and before the statement of fact and inserting in its
place the following:

'Sec. 1. 5 MRSA §12015, sub-§3, as enacted by PL 1985, c. 748,

§13, is repealed and the following enacted in its place:

3. Sunrise review required. Any joint standing committee
of the Legislature that considers proposed legislation to
establish a board to license or otherwise regulate an ogcupation
or profession not previously regulated or to substantially expand
regulation of an occupation or profession currently regulated
shall evaluate whether the occupation or profession should be

regulate or further regulated. For h urposes of this
section, "substantially expand requlation" means to add a new

regulatory category or to expand the scope of practice for
current practitioners. In order to evaluate this legislation,
the joint standing committee shall, without a public hearing,
briefly and informally review legislation_ referred to the
committee that proposes a new occupational or professional board
or_su ntial expansion of regulation and an licant's answers
pertaining to evaluation criteria as required by Title 32,
section 0-J. Followin his informal review, the committee
shall:
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COMMITTEE AMENDMENT "é}2 to H.P. 1287, L.D. 1767

A. ___Immediately hold a public hearing to accept information
addressing the evaluation criteria listed in Title 32,
section 60-J from any professional or occupational group or
organization, any individual or any other interested party
who is a proponent or opponent of the legislation;

B, Request that the Commissioner of Professional and
Financial Regulation conduct an independent assessment of
the applicant's answers to the evaluation criteria listed in
Title 32, section 60-J and report the commissioner's
findings back to the committee by a specific date; or

c. Request that the Commigssioner of Professional and
Financial Regulation establish a technical committee to
assess the applicant's answers to the evaluation criteria
listed in Title 32, section 60-J following the procedures of
Titl 2 h r 1-a bch r IT and r rt its findings
to the commissioner within 6 months of establishment of the
committee.

Any recommendation by a Jjoint standing committee to the full
Legislature for the establishment or expansion of jurisdiction of
an occupational or professional regulatory board must include a
written statement describing the manner in which the assessment
of answers to the evaluation criteria was conducted and a concise
summary of the evaluation.

Sec. 2. 32 MRSA c. 1-A, sub-c.II is enacted to read:

CHAPTER 11

SUNRISE REVIEW PROCEDURES

§60-J. Evaluation criteria

Pursvant to Title 5, section 12015, subsection 3, any

professional or occupational group or organization, any
individual or any other interested party, referred to in this
section as the "applicant group," that proposes regulation of any
unr 1 rofessional or u ional r r bstantial
expansion of regulation of a requlated professional or
occupational group shall submit with the proposal written answers
and information pertainin 0 the evaluation criteria enumerated
in this section to the appropriate committee of the Legislature.
The nical mmitte the Commissioner f Prof ional and
Financial Regulation, referred to in this subchapter as the
"commissioner," an he joint standing committ before it makes
its final recommendations to the full Legislature 1ls shall

accept nswers _an information ertainin to the valuation
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COMMITTEE AMENDMENT "{|" to H.P. 1287, L.D. 1767

criteria from any party that opposes such regulation or expansion
and from any other interested party. All answers and information
submitted must identify the applicant group, the opposing party
or the interested party making the submission and the proposed
regulation or expansion of requlation that is sought or opposed.
The commissioner may develop standardized gquestions designed to
solicit information concerning the evaluation criteria. The
preauthorization evaluation c¢riteria are:

1., Data on group. A description of the professional or
occupational group proposed for regulation or expansion of
requlation, including the number of individuals or business
entities that would be subject to regulation, the names and
addresses _of associations, organizations and other groups
representing the practitioners and an estimate of the number of
practitioners in each group:

2. Specialized skill. Whether practice of the profession

or occupation proposed for regulation or expansion of regulation
requires such a sgpecialized skill that the public 3is not
qualified to select a competent practitioner without assurances
that minimum gqualifications have been met:

3. Public health; safety; welfare. The nature and extent
of potential harm to the public if the profession or occupation

is_not requlated, the extent to which there is a threat to the
public's health, safety or welfare and production of evidence of
potential harm, including a description of any complaints filed
with state law enforcement authorities, courts, departmental
agencies, other professional or occupational boards and
professional and occupational associations that have been lodged

against practitioners of the profession or occupation in this

State within the past 5 years;

4. Voluntary and past requlatory efforts. A description of
the voluntary efforts made by practitioners of the profession or
occupation to protect the public through self-requlation, private
certifications, membership in professional or occupational
associations or academic credentials and a statement of why these
efforts are_inadequate to protect the public;

5, Cost; Dbenefit, The extent to which regqulation or

expansion of regulation of the profession or occupation will
increase the cost of goods or services provided by practitioners

and the verall ost-effectiveness nd_ economi im of the
roposed regulation, includi he indirec sts to consumers:

6. rvi vailabili of r lation Th xtent to which
regu ion or xpansion of regulation f he rofession r
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COMMITTEE AMENDMENT "JY\{" to H.P. 1287, L.D. 1767

occupation would increase _or decrggsé the availability of
services to the public:

7. Existing laws and requlations. The extent to which
existing legal remedies are inadequate to prevent or redress the
kinds _of harm potentially resulting from nonrequlation _and
whether regulation can bhe provided through an existing state
agency or in conjunction with presently regulated practitioners;

. tho f requlation. Why registration, certification
license to use the title, license to practice or another type of
regulation is being proposed, why that regulatory alternative was
chosen and whether the proposed method of regulation is
appropriate:

9, Other SLages, A list of other states that regulate the
profession or occupation, the type of regulation, copies of other

states' laws an vailable evidence from hose st s f the
effect of regulation on the profession or occupation in terms of

a before-and-after analysis;:

10, Previous efforts. The details of any previous efforts
in thigs State to implement regulation of the profession or

occupation;

11, Mandated bemefits. Whether the profession or occupation
plans to apply for mandated benefits:

12. Minimal competence. Whether the proposed requirements

for regulation exceed the standards of minimal competence and
wha hose standard re; and

13. Financial analysis. The method proposed to finance the
proposed requlation and financial data pertaining to whether the
proposed regulation can be reasonably financed by current or

proposed licensees through dedicated revenue mechanisms.

60-K. mmissioner's ind ndent assessmen

1, Fees. Any applicant group whose regulatory proposal has
been directed to the commissioner for independent assessment
hall n inistrative fee rmin he mmissioner
which m n e . Th mmissioner m waiv he fee if
the commigsioner finds it in the lic's intere do so.
Such a finding b h mmissioner may include is not
limite ircumstances in which the commissioner determines
that:

A. The lican r is an agen of the State: or
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COMMITTEE AMENDMENT " Y |" to H.P. 1287, L.D. 1767

B. P en f th lication fee would im nreasonable
hardshi n members of the applican r .

2 riteria. In conductin he independen ssment, the
commisgsioner shall appl he evaluation c¢riteri stablished in
section 60-J t 11 of the answers and information submitted to
th mmissioner or herwise collecte b he mmissioner

pursuant to section 60-J.
3. Recommendations. The commissioner shall prepare a final

repor for the join ndin ommi f the Legisl r hat
requeste h ation hat incl n iglation regquired
to implement the commissioner's recommendation. The commissioner
may recommend that no legislative action be taken on a proposal.
If the mmissioner fin that final answers t h valuation
cri i re sufficien t some form of regulation, the
commigsioner shall recommend an enc be responsible for the

regulation and the level of regqgulation to be assigned to the
applicant group. The recommendations of the commissioner must
reflect the least restrictive method of regulation consistent
with the public_interest.

§60—L Technical committee; fees: membership: duties:
commissioner's recommendation

1. Fees. Any applicant group whose regulatory proposal has

been irecte th mmissioner for review b technical
committee shall pay a fee determined by the commissioner as
require administer the technical commit which fee may not
exceed §1 . The administrative fee is not refundabl ut the

commissioner may waive all or part of the fee if the commissioner
finds it in the public's interest to do so. Such a finding by

the ommissioner ma include bu i n limited
circumstances in which the commissioner determines that:

A. The applicant group is an agency of the State; or

B. Payment of the application fee would impose unreasonable
hardship on member f the applican r

2 ical mmi e rshi Th mmissioner shall
a in echnical mmi nsistin f 7 member examine
and in i ch pro 1
A. Two members m be from the rofessi r ation
in r ed for regulation or expansion of regulation.

B. Two members must be from professions or occupations with

of pr i h verl h f the profession or
ion in roposed for regulation r xpansion of
T lation, If here is _more h one verl in
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COMMITTEE AMENDMENT "{:i:" to H.P. 1287, L.D. 1767

profession or occupation, representatives of the 2 with the
greatest number of practitioners must be appointed.

C. One member must be the commissioner or the
commissioner's designee.

D. Two members must be public members Thes rsons an

hei ses aren or children may not be or ever have
been members of, and may not have or ever have had a
material financial interest in, the profession or occupation
being proposed for regulation or expansion of reguylation or
another profession or occupation with a scope of practice
that may overlap that of the profession or occupation being
proposed for regulation,

The professional and public members serve without compensation.

The chair of the committee must be the commissioner, the
commissioner's designee or a public member. The commissioner

shall ensure that the total composition of the committee ig fair
and i le.

3. Meetings. As soon as possible after appointment, a
technical committee shall meet and review the proposal assigned
to it. Each committee shall investigate the proposed regulation
and, on its own motion, may solicit public input. Notice of all
meetings must be printed in the Jegislative calendar at an
appropriate time preceding the meeting.

4. Procedure for review. Applicant groups are responsible
for furnishing evidence upon which a  technical committee makes
its findings. The technical committee may also utilize
information received through public input or through its own
research or investigation. The committee shall make a report of
its findings and file the report with the commigssioner. The
committee shall evaluate the application presented to it based on
the information provided as required by section 60-J. If the
committee finds that additional information is required to assist
in developing its recommendations, it may require that the
applicant group provide this information or may otherwise solicit
information for this purpose. If the committee finds that final
answers to the evaluation c¢riteria are sufficient to support
regulation of a profession or occupation not currently regulated,
the committee must also recommend the least restrictive method of
regulati e implemente nsisten wi h blic
interest, Whether it recommends approval or denial of an

i ion h mmi may mak itjonal recommendations
regardin lution roblems identifie uring the review.

ommissioner r T After receivin and considerin
report from he technical committee h mmissioner shall
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COMMITTEE AMENDMENT " YV' to H.P. 1287, L.D. 1767

repar final report, for the join tanding committ f the
Legislature that requested the review, that includes any

legislation required to implement the commissgioner's
recommendation. The final report must include copies of the
committee report, but the commissioner is not bound by the
findings and recommendations of the report. In compiling the
report, the commissioner shall apply the criteria established in

section 60-J and may consult with the technical committee. The
recommendations of the commissioner must reflect the least
restrictive method of regulation consistent with the public
interest. The final report must be submitted to the joint

standing committee of the Legislature having jurisdiction over
occupational and professional regulation matters no later than 9
months after the proposal is submitted to the technical committee
and must be made available to all other members of the
Legislature upon request.

The commissioner may recommend that no legislative action be
taken on a proposal. If the commissioner recommends that a
proposal of an applicant group be approved, the commissioner

shall recommend an agency to be responsible for the regulation

and the level of regulation to be assigned to the applicant group.

Sec. 3. Allocation. The following funds are allocated from
Other Special Revenue funds to carry out the purposes of this Act.

1996-97
PROFESSIONAL AND FINANCIAL REGULATION,
DEPARTMENT OF
Administfative Services Division
All Other $1,500

Allocates funds for the costs of conducting
the sunrise review process for proposed
professional regulatory boards.'

Further amend the bill by inserting at the end before the
statement of fact the following:

'FISCAL NOTE
1996-97
APPROPRIATIONS/ALLOCATIONS

Other Funds $1,500
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COMMITTEE AMENDMENT "{\" to H.P. 1287, L.D. 1767

REVENUES
Other Funds $1,500

If a legislative committee opts to hold a public hearing to
address criteria related to licensing boards during an interim
between sessions, additional General Fund appropriations to the
Legislature may be required. While the number of public hearings
can not -be determined, each hearing would cost approximately
$2,000, exclusive of staffing requirements.

The Department of Professional and Financial Regulation will
require additional Other Special Revenue allocations of §1,500
annually beginning in fiscal year 1996-97 for the costs of
implementing a new sunrise review process for occupational and
professional regulation.

Fees from applications for preauthorization review will
increase dedicated revenue collections. The estimated increase
of dedicated revenue to the Department of Professional and
Financial Regulation is §1,500 annually beginning in fiscal year
1996-97."

STATEMENT OF FACT

The bill requires that a group wishing to be regulated
submit an application containing the answers to criteria similar
to those currently in the Maine Revised Statutes, Title 5,
section 12015, subsection 3 to the Commissioner of Professional
and Financial Regulation, who is required to assemble a technical
committee to evaluate the applicant's answers. The commissioner
is to attach the department's evaluation and forward this
material to the appropriate legislative committee.

This amendment follows the current law except that applicant
groups are required to answer the criteria and except that it
allows the committee of reference to request the commissioner or
a technical committee to initially evaluate whether or not the
applicant's answers are sufficient to justify regulation. The
commissioner is then to prepare a report including any necessary
implementing legislation. The commissioner may recommend that no
legislative action be taken on a proposal.

This amendment also adds an allocation section and fiscal
note to the bill.
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