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SECOND REGULAR SESSION-1995

Legislative Document No. 1629

H.P. 1188 \ House of Representatives, December 22, 1995

An Act to Implement the Recommendations of the Study Commission on
Property Rights and the Public Health, Safety and Welfare Establishing a
Land Use Mediation Program and Providing for Further Review of Rules.

Reported by Representative TREAT for the Study Commission on Property Rights and the
Public Health, Safety and Welfare pursuant to Resolve 1995, chapter 45.
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under Joint Rule 20.
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Be it enacted by the People of the State of Maine as follows:
Sec. 1. 2 MRSA §8 is enacted to read:

- iation: i ion ici
Agenci within th X iv ranch shall rtici e in
mediation wunder Title 5, chapter 314, Aﬁggbgh_g;g 11, when
r rtici h rt Medi rvi Thi
n is r 1 rl, 2 .

Sec. 2. 4 MRSA §18, sub-§6-B is enacted to read:

A. The Director of the Court Mediation Service shall

administer the land use mediation program established in
Title 5, ch r 314 h rl

B. A _land use mediation fund ig established as a
nonlapsing, dedicated fund within the Administrative OQOffice
of the Courts, Fees collected for mediation services
pursuant to Title 5, chapter 314, subchapter II must be

deposited in_ the fund. The Adninistrative Office of the
Courts shall use the resources in the fund to cover the
costs of providing mediation service as required under Title
5. chapter 314, subchapter II.
This subsection is repealed October 1, 2001, Any balances
remaining in the land use mediation fund must be transferred to a
nonl ing account within th icial D rtmen

defray mediation expenses.

Sec. 3. 5 MRSA c. 314 is amended by repealing the chapter
headnote and enacting the following in its place:

CHAPTER 314

COQRDINATION OF LAND USE_AND NATURAL
RE E A

SUBCHAPTER 1
LARD AND WATER RESQURCES COUNCIL
Sec. 4. 5 MRSA §3331, sub-§5 is enacted to read:

5. Reporting on _the .la.nd u&e meg ation prggx;gm The
council shall report by Decem er 1
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h vernor h Admini iv £ffi (o} the Courts, the
Ex ive Direc f th islative nci n Dir r of

r iation rvi n rati ££ iven f
Mwwwmm I.
I&MMWJMMW

received, the number of m ion n ber
£ ign mediation men ummax h fin

disposition of mediation agreements, a narrative discussion of

£f£f iven rogr j nci a

£ i X i m_th mediation

£ X e in Title 4 tion 1 ion 6- n n

proposals by the council with respect to the operation,
improvemen ntin ien h mediati rogram. hi

| e s s led Octol 1, 2001
Sec. 5. 5 MRSA c. 314, sub-c. 1l is enacted to read:

SUBCHAPTER II

rogr n iati r
lish rovi igi riv landowners with
independent, inexpensive and local forum for mediation of

overnm land i 1 nativ ion.

2. Provision of mediation services: forms, filing and
fees. The Court Mediation Service created in Title 4, section 18

shall provide mediation services under this subchapter, The
Court Mediation Service shall:

A, Assign medi r nder hi ha r _wh are

knowl eabl in land use  regulatory issues  and

ir n W

Not later than February 1st of each year, the Court
Mediation Service shall send to the chair of the Land and
Water Resources Councgil a copy of each completed intake form
r iv h reem ign i revious

calendar year; and

C_,__r;i:_ah__ih__a__&e for its §erV1Cei in ap amount not to
1l 4 hours o r rovi lu ts
uir for noti r ion S.

AL____BDL_QQL;onL eligibility. A _person may _apply for
medi n hi r i h rson:
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by ignifican harm ‘a result of a
1 i r i n

B. Applies for mediation within the time allowed under law
P :

in r judici iew t

ion h fai in i varianc
or special exception and has pursued all reasonable
inistrativ ; or

v n 1
action, a right to judicial review under section 11001
either due to a final agency action or the fajlure or

m h rt Mediati 1l n r
h im i ion
ili i Notwi n
W&J&m&wﬁ
r ks £fi for view of

governmental action for which mediation is requested under this
531hghag;g ;,s stayed for 120 days from ;hg da;g the application
i mi h r rvi

2 €O £ i H i Th r f a
mediation under this subchapter is to facilitate, within existing
\'d rdi r ion 1 1

solution to a conflict between a landowner and a governmental
i latin n medi 1 wh ver
n ropri n he mediati i h n in
ML&M_L&M@MMJM@I&Q~

W h h 1 a
public's right to kx;gw with the flexibility, discretion and
private caucus techniques required for effective mediation. To
ensure an open process, the mediator shall provide appropriate
i £ medj i i h nw w or
Mﬂwwmmw
r wh r i n r r r i for

£ n n min £ i

i iation medi i de i h
_e_d;_a:_;p___mc_e_gi any person necessary for effective mediation,
i in rson representing municipal, county or state
agencies and abutters, parties, intervenors or other persons
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f Evidence, Rule 408 for matters subsequently heard in a state
cour n F ral Rules f Eviden Rule 4 f m rs

ntly heard in federal court,

n itional information r n X ir h
governmental entity to implement the agreement. Notwithstanding
r ral r riction h w wi r
nsj ra ion n ion nmen enti
m r n r i ision i} underlyin 1 tion
in aggorgg nce with the gg g;ggl_ ggrgemgng as long as that

rec ration n 1 ntiv i jon or

review requirement.
9. Application. _This subchapter applies to all permit or

variance denial n or after the effectiv f thi ection.

R 1 Thi h r is r r 2001.

Sec. 6. 5 MRSA §8056, sub-§6, as enacted by PL 1981, c. 524,

§13, is amended to read:

6. Attorney Gemneral review and approval. The review
required in subsection 1 shall may not be performed by any person
involved in the formulation or drafting of the proposed rule.

T A n neral m ov ru i i i nabl
X 1 i in f pri r r n h
Constitution of Maine unless such a result is directed by law or
sufficient procedures exist in law or in the proposed rule to

low r rian ign void such ki

Sec. 7. 5§ MRSA §8072, sub-§4, §YF and G, as enacted by PL 1995,

c. 463, §2, are amended to read:

F. Whether the provisionally adopted rule could be made
less complex or more readily understandable for the general
public; and
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G. Whether the provisionally adopted rule was proposed in
compliance with the requirements of this chapter and with
requirements imposed by any other provision of laws«; and

Sec. 8. 5§ MRSA §8072, sub-§4, §H is enacted to read:

H. For a rule that is reasonably expected to result in a
significant reduction in property values, whether sufficient
variance provisions exist in law or in the yule to avoid an

in nd w m £
i n r i f h
protection of the public health, safety and welfare advanced
by the rule.
STATEMENT OF FACT

This bill establishes a mediation program for landowners
aggrieved by government regulation., The purpose of this bill is
to provide landowners with a prompt, independent, inexpensive and
local forum in which to resolve land use disputes without going
to court. Mediation is made available to any property owner who
has suffered significant harm and who has failed to obtain relief
through administrative appeal. It is not necessary for the
landowner to claim a "taking."

Once an application is filed with the Court Mediation
Service, the time for further appeal is stayed for a period of
120 days while the attempt 1is made to achieve a mediated
settlement.

The program is self-funded through fees established by the
Court Mediation Service. Fees may not exceed $150 for each 4
hours of mediation provided plus the expenses for any necessary
notice. Fees are paid by the party requesting mediation.

Although mediation will include all parties who may have a
stake in the dispute, the mediator retains flexibility to meet
separately in private caucus with each interest group as is
customary in a mediation setting,

The existing Land and Water Resources Council is required to
report on the functioning of the program in December 1998 and in
December 2000. The program is repealed October 1, 2001.

Under the Maine Administrative Procedure Act, the Attorney
General approves all agency rules for "form and legality" before
they take effect. This bill requires that the Attorney General
disapprove any rule that is reasonably expected to result in an
unconstitutional taking of private property unless the taking is
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expressly authorized by the Legislature or wunless there are
sufficient variance provisions to avoid a taking.

Under current law, before adoption of any "major
substantive" rule, the issuing department must submit the rule
for review by the appropriate legislative committee of
jurisdiction that oversees that department. The committee
ensures that the rule is consistent with statutory authority,
that it conforms with legislative intent, that it does not
conflict with other laws and that it is necessary, reasonable and
not overly complex. This bill adds the following 2 criteria for
those rules that may cause significant reductions in property
values.

1. Are there variances available to avoid an
unconstitutional taking of private property?

2. Regardless of whether a taking might result, is the
expected reduction in property values necessary or appropriate
for the public protection advanced by the rule?

The 2nd criterion is based on public policy judgments and is not
limited to any constitutional standard.
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