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Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 4 MRSA §152, sub-§5, ~Q, as amended by PL 19 S"), c. 
4 919, §1 and affected by §18, is further amended to read: 

6 

10 

Q. Actions in which the equitable relief is sought throuqh 
an equitable defense, a counterclaim, a cross-claim or other 
responsive pleading or reply permitted by the Maine Rule,; of 
Civil Procedure; aBa 

Sec. 2. 4 MRSA §152, sub-§5, ~R, as enacted by PL 1989, c. 
12 919, §2 and affected by §18, is amended to read: 

14 

18 

20 

22 

24 

70 

R. Actions to enforce access to health care under Title 22, 
section 1715T; and 

Sec. 3. 4 MRSA §152, sub-§5, ~S is enacted to read: 

s. Actions in which it is alleged that a state or other 
government employee has committed an intentional Q£ 

constitutional tort. For purposes of injunctive relief L 

commission of an intentional tort or violation of 
constitutional rights is presumed to cause irreparable harm 
to a complaining party. 

Sec. 4. 14 MRSA §8102, sub-§5 is enacted to read: 

;~H 5. Tort.. "Tort" means and includes offenses of negl: ___ SlelLt 

\ (\ 

, , 
>" 

commission or omission only. 

Sec 5. 14 MRSA §8103, sub-§I, as repealed and replaced 
1977, c. 578, §1, is amended to read: 

1'1 , 

14 1. Innnunity. Except as otherwise expressly provided hy 

statute, all governmental entities ssal-l--se are immune from;llil, 
\!, on any a.nd all tort claims seeking recovery of damages. (,"hen 

immunity is removed by this chapter, any claim for damages shall 
1:\ must, be brought in accordance with the terms of this chapter. 

40 A governmental entity is not liable for a claim that results tJ()Jll 

an employee's performance or failure to perform a discretionary 
4? duty, regardless of whether the discretion is abused and wheth~l 

the law under which the discretionary duty is performed is vC\li~1 

44 or invalid, except that there is no discretionary immunity unclel 
this section for an employee who commits an intentional tor lulLL 

4(; :violates a citizen's constitutional right. The issue of whetll",Y 
an employee's behavior rises to the level of an intentional i:r' [L 

<If) or a violation of a constitutional right is a question of Ld\~L 

for a fact finder at trial in the appropriate court. 
so 
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Sec. 6. 14 MRSA §8104-E is enacted to read: 
2 

§8104-E. Torti limitations 
4 

This Act does not apply to the commission of intentiollgl 
f) torts or the violation of citizens' constitutionally protectEO.Q 

rights whether under color of law or otherwise. This Act does 
fl not apply to a situation in which a court might be asked to ()Ieler: 

temporary injunctive relief to stop or prohibit the commission of 
10 an intentional tort or violation of a constitutionally protect~Q 

interest. 
12 

Sec. 7. 14 MRSA §8107, sub-§6 is enacted to read: 
14 

6. Intentional torts and consti tutional violC'. t.ions 
10 excluded. Notice of provisions of the Act apply only to 

negligence torts and not to intentional or constitutionally based 
18 torts. 

20 Sec. 8. 22 MRSA §4002, sub-§3-B is enacted to read: 

22 3-B. Clear and convincing evidence. "Clear and convincillg 
evidence" means an intermediate standard of proof. It is th~ 

24 measure or degree of proof that will produce in the mind of lhe 
court a firm belief or conviction as to the allegations sought to 

26 be established. In all cases, conviction by plea, including nolo 
contendere, or trial of a criminal offense of any form of chiJd 

213 abuse is clear and convincing evidence that the abuse occurred. 
A verdict of not guilty is clear and convincing evidence th~ ~b8 

{(l abuse did not occur. 

) , 
.1/. 

1 ~I 

Sec. 9. 22 MRSA §4003, first -U, as enac ted by PL 1979, c· 
§18, is amended to read: 

-, )"' 
f , '/ 

Recognizing that parents have a liberty interest in rais nJ<J 

If) children without state interference, which is protected by the 
United States Constitution, and that the State must demonstrate a 

1 H compelling interest in order to overcome a consti tutional~Li 
protected liberty interest, but that the right to [ami Lv 

411 integrity is limited by the right of children to be protec1'"cl 
from abuse and neglectL and recognizing also that uncertainty ;"wl 

4? instabili ty are possible in extended foster home or institut J.Ull;,1 

living, it is the intent of the Legislature that this chapter: 

Sec. to. 22 MRS A §4003, sub-§2, as enacted by PL 1979, c. ", I 

40 §18, is amended to read: 

48 2. Removal from parental custody. Provide that childrPll 
w:i:±± may be taken from the custody of their parents only ';..IP""'P 
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when there is clear and convincing evidence that failure to 0(' ~;() 

2 would jeopardize their health or welfare; 

4 Sec. 11. 22 MRSA §4004, sub-§2-A is enacted to read: 

6 2-A. Evaluation by mental health professionals. If duri~ 
and as part of its investigation of alleged abuse, the depa~tment 

B determines that it is desirable to have the suspected abuser, the 
alleged victim or other family members evaluated by a mental 

10 health pl'ofessional in connection with the suspected abuse 'J}~ ,i_D 
~ard to parenting skills or both, the individuals must 

12 cooperate with the evaluations only if: 

14 

16 

lH 

20 

22 

A. The evaluations are conducted only by suitably licens.~Q 

mental health professionals; 

B. In addition to or instead of an evaluation performed bX 
a mental health professional chosen by the State, the fami~~ 
is given the option of having another evaluation performed 
by a mental health professional chosen by the family; and 

c. The evaluations are conducted at state expense. 

24 If the family does not wish to choose a particular mental health 
professional, the department may assign an examiner or examiners 

26 to provide the evaluations. 

? Po Sec. 12. 22 MRS A §4004, sub-§3, as enacted by PL 1979, c. -:\\, 
§18, is amended to read: 

J() 

3. Objection of parent. Except as specifically authori;;;eci 
L'. by law, no person or public or private agency or employee_o.l

u 
",I 

public or private agency may take Charge of a child ove] II]s 

\'4 objection of His the child's parent or custodian~,ake an acLiuIl 
or make a statement that would cause or threaten to cause a bseak 

JI; in the family's integrity or use influence to cause such a:_:re,'~Lk 

without affording the parent or custodian appropriate due proce~~ 
')H of law. 

41) Sec. 13. 22 MRSA §4005, sub-§2, as amended by PL 1983, c.' :\l , 
~2, is repealed and the following enacted in its place: 

2. Parents and custodians. In protective custody hearillq:;, 
il'" garents and custodians are entitled to the following rights. 

41S A. Parents and custodians are entitled to legal counsc::L,clD 
child protection proceedings except a petition for a medicc!l 

41\ treatment order under section 4071 but including hearin~5 un 
such an order. The parent or custodian may reques' _J:.jle 

SO court to appoint legal counsel. The court, if it finds tllJ~l!I 
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2 

4 

,­J 

JO 

16 

indigent, shall appoint and pay the reasonable costs 5'\119 
expenses of their legal counsel. The parent or custodian js 
not entitled to court-appointed counsel until a request [or 
a preliminary protection order or child protective petition 
is filed with the court and a hearing date is set. 

B. Parents and custodians are entitled to be apprised that 
investigations in child protection proceedings may involve 
the interruption of their constitutionally protected right 
to family integrity. The child protection worker or agellg 
shall notify the parent or custodian of this fact in writing 
and inform the parent or custodian of the right to be 
represented by an attorney throughout the investigative 
process. 

Sec. 14. 22 MRSA §4007, sub-§l, as amended by PL 1985, c. 4LJS, 

§17, is amended to read: 

1. Procedures. All child protection proceedings sHal± mt~ 
20 be conducted according to the rules of civil procedure and the 

rules of evidence, except as provided otherwise in this chapter. 
22 All the proceedings SHa±± must be recorded. A±±-~reeeeaia~&-aaa 

FeeeFas-~~--~-€~B£e4-~~-tae-~~~--~a~&&-~£e-~~~-8FaeFs 

24 etaeFwiseT Upon a clear and convincing showing by a party that 
proceedings that are open to the public present a reasonal;>J.J;!_ 

26 probability of causing permanent harm to the child whom the State 
seeks to protect or severe temporary harm that may have all 

ill enduring effect, the court, in its discretion, may close Lh~ 

proceedings and the record of those proceedings to the public-
)1) 

Sec. 15. 22 MRS A §4007, sub-§3-A, as enacted by PL 19sr, c I' 

1) 226, is repealed and the following enacted in its place: 

I/j 3-A. Report of 1icensed mental health professional. In<;lllY 

hearing held in connection with a child protection proCeegi.llg 
lIi under this chapter, the written report of a licensed mental 

health professional who has treated or evaluated the chil Cl~-D 
III behalf of the State must be admitted as evidence if: 

ill) A. The party seeking admission of the written report Jld:3 

furnished a copy of the report to all parties at lea~, l~ ,~1 

il/ days_ prior to the hearing; and 

'H B. The parent, guardian or other respondent in the case lJil:y 

beell given the opportunity to choose a mental health 
41, professional, ,.;ho may present testimony adverse to thaJ_ ,d: 

the State's expert, to evaluate the child; and, if_ \~hi:lL-
4(1 parent, guardian or other respondent is indigent, UH~ 

additional evaluations have been at state expense. 
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The reports may not be admitted as evidence without the testimotJ'y 
2 of the mental health professional if a party objects to'=LLI\_ 

admission at least 7 days prior to the hearing. This subsec~~i-',lll 

4 does not apply to the caseworker assigned to the child. 

f, Sec. 16. 22 MRSA §4011, sub-§l, as amended by PL 198':1, 
819, §2, is further amended by adding after the first paragrClph a 

8 new paragraph to read: 

10 These individuals are reguired to report only when, as reasonable 
professionals, they find demonstrable, clinical evidence that 

12 abuse has occurred: they may not report based on unsubstantiate~~ 
3 rd-party observations or hearsay evidence. In the case n<:'>X 

14 3rd-party observations or hearsay evidence, professionals shall_ 
advise the 3rd parties to report the allegations directly to the 

16 department. Professionals may report as private citizens if, in 
such a report, they make it clear to the department that they are 

18 not reporting based on any empirical, demonstrable, clinical 
evidence but merely according to unprofessional lay opinion. 

20 

Sec. 17. 22 MRS A §4014, sub-§l, as amended by PL 1987, c. 
2? 395, Pt. A, §89, is further amended to read: 

24 1. Reporting and proceedings. A person, including an agent 
of the department, participating in good faith in reporting ~nder 

2h this subchapter or participating in a related child protect ~Ull 
investigation or proceeding, including, but not limited to, CI 

2f\ multidisciplinary team, out-of-home abuse investigating te';'!ll Ul 

f)ther investigating or treatment team, is immune from ;\t,y 
l() criminal or civil liability for the act of reportinc; ,"' 

participating in the investigation or proceeding. "Good fait,LL. Jll 

\ ' ~orting" means reporting by an individual who has a suffil~i~lJt 

basis of information to justify that reporting. "Good .:,)) ':ll 
\4 reporting" may not be determined conclusively by a perso)) ':, 

protestj3,tions alone. Good faith does not include instances whell 
If, a false t'eport is made and the person knows or should kno'" t-I,P 

report is false. Nothing in this section may be construed tn 1>;11 

111 criminal or civil action regarding perjury charges o~u ;~Jl 

~ropr iate civil suit in tort against the reporter or regCl.l:d.i 1\q 

,:l(1 the abuse or neglect wRieR that led to a report, investigatiC"] "1 

proceeding in those cases when good faith in reporting 1:; tJ<lt 

42 exercised. 

4ft Sec. 18. 22 MRSA §4014, sub-§3, as enacted by PL 197 ~i , 

733, §18, is repealed. 

Sec. 19. 22 MRS A §4033, sub-§2, as enacted by PL 1979, c. 
4U §18, is amended to read: 
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2. Notice of preliminary protection order. If there lS to 
2 be a request for a preliminary protection order, the petitioner 

shall, by aRY all reasonable means, attempt to notify the parents 
4 and custodians of Ris the intent to request that order and of the 

time and place at which Re the petitioner will make the request:. 
6 This notice is not required if the petitioner includes ill the 

petition a sworn statement of Ris the petitioner's belief~~~ill 
H with a detailed description of the reasons for holding that 

belief, that: 
10 

12 

14 

16 

A. The child would suffer serious harm during the tiIne 
needed to notify the parents or custodians; or 

B. Prior notice to the parents or custodians would increase 
the risk of serious harm to the child or petitioner. 

Sec. 20. 22 MRSA §4034, sub-§§l and 2, as enacted by PL 1979, 
le c. 733, §18, are amended to read: 

20 1. Request. A petitioner may add to a child protection 
petition a request for a preliminary protection order, which 

22 sRall must include a sworn summary of facts to support the 
request, along with a detailed description of the petitioner' s 

24 reason or reasons to believe that an immediate risk of serious 
harm or potential for further abuse may arise in the case if 

2f) notice of the request is given to the parent or custodian. 

2'3 

I () 

40 

2. Order. If the court finds by a preponderance of Ihe 
evidence presented in the sworn summary or otheolise that tllere 

is an immediate risk of serious harm to the child, it may OI'),"l 

"my disposition under section 4036. A preliminary protect.i (lll 

order sHall automatically eH}'lil:'e expires at the time 0 f. t· iJe 
issuing of a final protection order under section 4035. ~_C:')L\lL 

Inay not order a child into state custody for more than 7 c1<:-1j,lli 

without a hearing at which both the petitioner and the parent ... <21 

custodian may present evidence concerning alleged child abuse. 
If the court finds abuse, it must state in writing and in detail 
its findings of fact and conclusions of law in support .. Q.1"1 
decision to continue state custody. The court shall state tjli.lL 

it finds clear and convincing evidence of abuse, specifying wl1QL 

that evidence is. 

Sec. 21. 22 MRSA §4034, sub-§4, as amended by PL 1983, c. 11\4. 

4 /J §4, is further amended to read: 

'; () 

4. 
does not 
I~hen the 
I,i thin 19 
expressly 

Preliminary hearing. If the custodial parent appears ;'Jlcl 

consent, or if a noncustodial parent requests a hearinq. 
court shall hold a preliminary hearing on that ol<iel 
1 days of its issuance or request, unless all parties 
agree to a later date. The petitioner sRall-flea'f l2.f:.'...01.c; 
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the burden of proof. If, after the hearing, the court finds, j.}, ;, 

2 preponderance of the evidence, that returning the child to Jgir:: 
the custodian would place B3,ffi the child in immediate risk ,·f 

4 serious harm, it shall continue the order or make another 
disposition under section 4036. 

Sec. 22. 22 MRSA §4035, sub-§2, as enacted by PL 1979, c. 71], 
8 §18, is amended to read: 

10 2. Adjudication. After hearing evidence, the court Shdll 

make a findingT-By--a--p-r~-anoe--G-f--t;.~-e'i'iae»eeT through clear 
12 and convincing evidence whether the child is in circumstances of 

jeopardy to Bis the child's health or welfare. 
14 

Sec. 23. 22 MRSA §4036, sub-§4, as enacted by PL 1985, c. 739, 
16 §10, is repealed. 

18 
STATEMENT OF FACT 

20 
This bill makes a number of changes to the Child and Family 

22 Services and Child Protection Act by amending the procedures by 
which the Department of Human Services may remove a child from a 

24 parent's custody. The bill requires any mental health 
evaluation required by the department to be conducted by a 

26 professional chosen by the family and at the expense of the 
State. The bill also requires certain professional persons 

213 making a report of abuse or neglect to provide clinical evidence 
that the abuse has occurred. 

The bill also amends the Maine Tort Claims Act, 
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