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117th MAINE LEGISLATURE 

FIRST REGULAR SESSION-1995 

Legislative Document No. 1217 

H.P.867 House of Representatives, April 5, 1995 

An Act to Protect Constitutional Property Rights and to Provide Just 
Compensation. 

Reference to the Committee on Judiciary suggested and ordered printed. 

Presented by Representative DEXTER of Kingfield. 
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Be it enacted by the People of the State of Maine as follows: 

Sec. I. I MRSA §815 is enacted to read: 

§815. Inverse condemnation 

1. Definitions. As used in this section, unless the 
context otherwise indicates, the following terms have the 
following meanings. 

A. "Implementation of a regulation" means any application 
of a regulation to a piece of property. 

B. "Inverse condemnation" means the process by which 
property owners pursue their rights to just compensation in 
a situation in which the government has not formally 
condemned the property of the owners. 

C. "Preregu1atory fair market value" means the fair market 
20 value of a piece of property without the regulation or 

regulations causing the property value to fall by more than 
22 50%. 

24 D. "Regulation" means any law, rule or ordinance that 
directly or indirectly affects the value of property, 

26 including a land use or zoning ordinance or law. 

28 2. Regulatory takings. For the purposes of this section, 
when implementation of a regulation by the State or a political 

30 subdivision of the State reduces the fair market value of real 
property to less than 50% of its preregu1atory fair market value, 

32 the property is deemed to be taken for the use of the public. 

34 3. Pun:hase or compensation reqv.ired. The owner of 
property deemed to be taken under subsection 2 may file a 

36 petition in Superior Court in the district in which the property 
is located to require the governmental unit that imposed the 

38 regulation to purchase the property at the preregu1atory fair 
market value. The property owner or governmental unit may elect 

40 to have the issue of compensation decided by a jury. The owner 
may pursue a claim for compensation by filing an action for 

42 inverse condemnation. 

44 4. Calculation of reduction. In determining whether a 
reduction of 50o~ or more in the value of property has occurred, 

46 the following facts must be compared: 

48 

50 

A. The fair market value of the property as calculated by 
its highest use when acquired or thereafter, notwithstanding 
the regulation that reduced the value of the property; and 
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B. The fair market value of the property at its value as 
reduced by the regulation. 

When calculating the reduction in value of the property the owner 
6 claims has been taken for public use, other property in which the 

owner holds an interest, whether contiguous to the property the 
8 owner claims has been taken for public use, may not be included 

in the calculation. 
10 

5. Ripeness. An inverse condemnation claim is ripe for 
12 adjudication when the regulation allegedly causing the taking is 

enacted and is first potentially applicable to the property. If 
14 the regulation provides an opportunity to obtain a variance, 

special exception or waiver of the application of the regulation 
16 reducing the value of that property, the owner need only submit 

and have rejected one reasonable application before the inverse 
18 condemnation claim is deemed ripe for adjudication. An owner 

need not appeal the application determination, and multiple 
20 applications need not be filed, before the inverse condemnation 

claim is deemed ripe for adjudication. Factual findings of the 
22 regulator in the proceeding rejecting the application are not 

admissible or binding in the inverse condemnation proceeding. 
24 

An application is deemed rejected if the reviewing entity 
26 unreasonably delays review of the application or imposes 

burdensome conditions on approval of the application. The 
28 determination whether a delay has been unreasonable or a 

condition burdensome is ordinarily a g:uestion of fact for the 
30 trier of fact in the inverse condemnation action. In determining 

whether a delay has been unreasonable or a condition burdensome, 
32 the trier of fact may consider whether the reviewing entity 

clearly articulated to the applicant the size or scope of the 
34 uses that would be allowed: failure to so articulate may be 

viewed as suggesting rejection or burdensomeness. 
36 

If the property owner claims that multiple regulations are 
38 cumulatively causing the reduction in value to the property at 

issue, the owner need only pursue one variance, special 
40 exception, waiver or other means of avoiding application of one 

regulation of the state governmental unit causing the greatest 
42 degree of reduction. 

44 6. Multiple regulators. When the reduction in value 
complained of is caused by regulations imposed by multiple state 

46 governmental units, the property owner shall join in the inverse 
condemnation action the state governmental units that the 

48 property owner claims are cumulatively causing a reduction of 
value equal to or greater than 50~o. If the trier of fact finds 

50 that the total reduction caused by the joined state governmental 
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uni ts is 50'l-o or greater, the trier of fact shall determine the 
2 portion of responsibility for compensation for the taking to be 

paid by each regulator. In determining what portion of 
4 responsibility for compensation each joined state governmental 

uni t should bear, there is a rebuttable preswnption that the 
6 state governmental unit imposing the regulation last in time 

prior to the date the property owner filed the action should bear 
8 the greatest portion of responsibility. 

10 When the reduction in value complained of is caused by 
regulations imposed by a state governmental unit and a federal 

12 regulator, the trier of fact shall determine what percentage of 
the reduction was caused by the state governmental unit and what 

14 percentage was caused by the federal regulator. If the 
percentage of the reduction cumulatively caused by the joined 

16 state governmental units equals or exceeds 50'l-o, the property is 
deemed taken by the joined state governmental units and the 

18 joined state governmental units are responsible among them to pay 
the property owner just compensation for the taking, to be 

20 proportioned among them by the trier of fact. If the percentage 
of the reduction caused by the joined state governmental units 

22 does not equal or exceed 50'l-o, but the trier of fact finds that 
the effect of the regulations, both state and federal, imposed on 

24 the property equals or exceeds 50'l-o, the property is not deemed 
taken by the state governmental units, but the state regulators 

26 shall pay to the property owner damages for that percentage of 
the reduction in value caused by their regulations. 

28 
If a local governmental unit is imposing a regulation because 

30 state law compels that local governmental unit to apply that 
regulation or a stricter regulation, the governmental unit 

32 determined to be causing the reduction in the value is the unit 
compelling the other unit to enact or apply the regulation. 

34 

7. Alternate relief. Instead of paying the compensation 
36 awarded in an inverse condemnation action, the governmental unit 

from which inverse condemnation is successfully reguired under 
38 this section may choose not to apply the regulation reducing the 

value of the owner's property to that property. The governmental 
40 unit must still pay the owner for the temporary taking of the 

owner's property while the regulation was imposing a 50% or more 
42 reduction in the value of the property. When determining whether 

property is reduced in value 50% or more, the trier of fact shall 
44 presume that the regulation causing the reduction is permanent. 

46 When the reduction in value egual or exceeding 50% is caused by 
multiple joined state governmental units, for any of the joined 

48 state governmental units to avoid compensating the property owner 
for a permanent taking, every joined state governmental unit must 

Page 3-LROl09(1) 

L.D.1217 



agree not to apply its regulation reducing the value of the 
2 owner's property to that property. 

4 When a reduction in value is caused by multiple joined state 
governmental units and a federal regulator to the extent that the 

6 joined state governmental units are not deemed to have taken the 
property but must pay damages pursuant to subsection 6, each 

8 joined state governmental unit may, at its option, choose not to 
apply its regulation reducing the value of the owner's property 

10 to that property. Any joined state governmental unit choosing 
not to apply its regulation to the property at issue shall still 

12 pay the owner for the damages caused by its regulation while the 
regulation was contributing to the imposition of 50'l-o or more 

14 reduction in the value of the property. 

16 8. Limited retroactivity. The 50% standard for determining 
when private property has been taken for public use applies when 

18 any regulation or an amendment to a regulation contributing to 
the reduction in the value of the property at issue is enacted 

20 or becomes applicable or potentially applicable to the property 
after January It 1995. If multiple regulations or amendments to 

22 the regulations reduce the value of the property at issue, only 
one of those regulations or amendments to the regulations need to 

24 be enacted or become applicable or potentially applicable to the 
property after January 1, 1995 for the 50% standard to apply. 

26 
9. Nuisances. The 50% standard for determining when 

28 private property is taken for public use does not apply when the 
only use of the claimant's property that the regulation at issue 

30 precludes constitutes a nuisance. "Nuisance" means a use 
restriction inhering in the title of the property or existing in 

32 background principles of the law or property on the effective 
date of this section. The 50% standard is also inapplicable when 

34 the regulation at issue regulates air emissions, waste water 
discharges, solid wastes or hazardous wastes, or precludes the 

36 intense development of property incompatible with the surrounding 
area, as determined by a jury. 

38 
10. Statute of 1imitations. The statute of limitations for 

40 asserting an inverse condemnation claim is 6 years after the date 
the claim becomes ripe for adjudication. If the regulation 

42 allegedly causing the taking is already in effect and potentially 
applicable to an owner's property, and the inverse condemnation 

44 claim is already ripe at the time this section takes effect, then 
the property owner has 6 years from the effective date of this 

46 section to file a claim. 

48 11. Nonexc1usivity. This section may not be construed to 
create an exclusive remedy or to diminish the rights of property 

50 owners under existing statutory, constitutional or common law. 
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2 12. Attorney's fees. If a property owner prevails in an 
inverse condemnation action, the governmental unit imposing the 

4 taking is liable to the owner for the reasonable costs of the 
action, including the owner's reasonable attorney's fees, costs 

6 of experts and the owner's costs of rendering the inverse 
condemnation claim ripe for adjudication. 

8 

10 
STATEMENT OF FACT 

12 
This bill protects a property owner's constitutional right 

14 to receive just compensation from the State or other governmental 
entities if the value of a person's property is substantially 

16 decreased because of regulations. This bill establishes fair and 
predictable procedures and substantive rules for pursuing a 

18 regulatory takings claim. 

20 The procedures will be triggered only when new applications 
occur. The assessment of diminution of value will be cumulative, 

22 looking at all applications on the land. There will be no cost 
impact to the state or governmental entity unless it chooses to 

24 impose a new application of a law, regulation, rule or ordinance 
that reduces the value of a property over 50%. The bill provides 

26 for local community planning by allowing for governmental 
enti ties to regulate significantly incompatible developments and 

28 excludes from application regulations of air emissions, water 
discharges or solid or hazardous waste. 

30 
The law of regulatory takings is now completely defined by 

32 case law, not statute. Four basic problems have arisen through 
the development of the law in this manner: lack of 

34 predictability; lack of consistency; lack of access to the courts 
and jury; and lack of access to compensation absent total loss of 

36 any value. This bill addresses these problems by establishing 
clear standards that substantially mirror the law of 

38 nonregulatory takings; streamlining procedures for determining 
when a claim has developed; providing for a jury proceeding; and 

40 requiring compensation when 50% or more of the property's value 
has been taken. 

42 
The owner of the property may receive compensation when the 

44 value of the property has been diminished by 50°", or more by 
filing a claim in Superior Court for inverse condemnation. The 

46 calculation of the diminished value will be determined by the 
trier of fact based upon a comparison of the fair market value 

48 for the property's highest and best use with the restriction and 
without the restriction. 

50 
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A property owner will have a claim when the 
enacted and is applicable to the property. If 
available to overcome the restriction, the owner 
the variance. If the variance application is 
property owner's claim becomes ripe. 

restriction is 
a variance is 

must apply for 
rejected, the 

When multiple regulatory entities have combined to cause the 
8 reduced value of the property, each entity must be included in 

the claim. If it is found that 50% or more of the value of the 
10 property is diminished, then each entity is responsible for its 

portion of compensation based on the burden it imposed. If the 
12 Federal Government is partially responsible in contributing to 

the 50% or more loss in value, the property is not deemed taken 
14 by the State or local regulatory action, but each state or local 

regulatory entity remains responsible for compensating for its 
16 percentage of the taking. 

18 Alternate relief is established by allowing the governmental 
entity to choose to suspend the restrictions. All agencies 

20 responsible for the combined 500;0 or more reduction in property 
value must collectively agree to the suspensions. 

22 
This bill has limited retroactive effect by providing that 

24 the law applies when any restriction is enacted or becomes 
applicable after the effective date of the Maine Revised 

26 Statutes, Title 1, section 815. The statute of limitations is 6 
years from the date that the claim is ripe. If the claim 

28 prevails, the property owner can recover reasonable attorney's 
fees and costs. The bill does not require compensation for 

30 abatement of nuisances. 
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