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Be it enacted by the People of the State of Maine as follows:
Sec. 1. 5§ MRSA §8002, sub-§1-A, as enacted by PL 1993, c. 362,

§1, is amended to read:

1-A. Adopt. '"Adopt" means action certified by the dated
signature of an authorized representative that a rule is accepted
as official by an agency and includes provisional adoption and
final adoption of rules. "Provisional adoption" and
"provisionally adopted" mean the agency rule-making steps
described in subchapter II that occur prior to final adoption by
an agency. "Final adoption'" and "finally adopted"” mean formal
acceptance of a rule, which may _occur only following
authorization by the Legislature for the agency to finally adopt
a rule.

Sec. 2. 5 MRSA §8002, sub-§9, C is enacted to read:

C. Unless adopted as an emergency rule pursuyant to section
8054, a rule is only a proposal by an agency for legislative

approval and has no legal effect until finally adopted by
the agency _ under the specific authorization _of the

Legislature.
Sec. 3. 5 MRSA §8050 is enacted to read:

§8050. Purpose

Because properly adopted rules have the 1legal effect of
laws, the Legislature finds that delegation of its authority to
agencies of State Government through authorized rulemaking
requires that agency rules adopted under that authority be
subject to thorough legislative review before the rules are
enforced against the citizens of this State. That review must be
conducted in accord with the principle of separation of powers
but is essential given the legal effect of rules and the fact
that legislative authority rests ultimately with the
Legislature. The purpose of this subchapter is to establish
uniform open procedures by which agencies must conduct their
rule-making activities, which include  appropriate defined
procedures for legislative review of the exercise of delegated
rule-making authority.

Any grant of general or specific rule-making authority
authorized by law 1is considered to be only permission to
provisionally adopt rules subject to legislative review. Final
adoption may occur only after legislative review of provisionally
adopted rules and specific authorization by the Legislature to
finally adopt the rules.

Sec. 4. 5 MRSA §8052, as amended by PL 1993, c. 446, Pt. A,
§19, is further amended to read:
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§8052. Rulemaking

1. Notice; public bhearing. Prior to the provisional
adoption of any rule, the agency shall give notice as provided in
section 8053 and may hold a public hearing,-previded--that-a, A
public hearing shall must be held if otherwise required by
statute or requested by any 5 interested persons.

A public meeting or other public forum held by an agency for any

purpose that includes receiving public comments on a proposed
agency rule is a public hearing and is subiject to all the

provisions of this subchapter regarding public hearings.

2. Requirements. Any A public hearing shal: must comply
with any requirements imposed by statuter but shall is not be
subject to subchapter IV. Any public hearing shal} must be held
and conducted as follows.

A. In the case of a rule authorized to be provisionally
adopted by more than one agency member, at least 1/3 of the
agency members shail must be present.

B. In the case of a rule authorized to be provisionally
adopted by a single agency member, either the agency member,
a person in a major policy-influencing position, as 1listed
in chapter 71, or a designee who has responsibility over the
subject matter to be discussed at the hearing shall must
hold and conduct the hearing.

3. Statements and arguments filed. When a public hearing is
held, written statements and arguments concerning the proposed
rule may be filed with the agency within 10 days after the close
of the public hearing, or within such longer time as the agency
may direct.

4. Relevant information considered. The agency shall
consider all relevant information available to it, including, but
not limited to, economic, environmental, fiscal and social impact
analyses and statements and arguments filed, before provisionally
adopting any rule.

5. Written statement adopted. At the time of provisional
adoption of any rule, the agency shall adopt a written statement
explaining the factual and policy basis for the rule. The agency
shall list the names of persons whose comments were received,
including through testimony at hearings, the organizations the
persons represent and summaries of their comments. The agency
shall address the specific comments and concerns expressed about
any proposed rule and state its rationale for provisionally
adopting any changes from the proposed rule, failing to
provisionally adopt the suggested changes or drawing findings and
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L.D.1123



10

12

14

16

18

20

22

24

26

28

30

32

34

36

38

40

42

44

46

48

50

recommendations that differ from those expressed about the
proposed rule.

A. If the same or similar comments or concerns about a
specific issue were expressed by different persons or
organizations, the agency may synthesize these comments and
concerns into a single comment that accurately reflects the
meaning and intent of these comments and concerns to be
addressed by the agency, listing the names of the persons
who commented and the organizations they represent.

B. A rule may not be provisionally adopted unless the
adopted rule is consistent with the terms of the proposed
rule, except to the extent that the agency determines that
it is necessary to address concerns raised in comments about
the proposed rule, or specific findings are made supporting
changes to the proposed rule. The agency shall maintain a
file for each rule provisionally adopted that must include,
in addition to other documents required by this Act,
testimony, comments, the names of persons who commented and
the organizations they represent and information relevant to
the rule and considered by the agency in connection with the
formulation, proposal or provisional adoption of a rule. If
an agency determines that a rule that the agency intends to
provigionally adopt 1is substantially different from the
proposed rule, the agency shall request comments from the
public concerning the changes from the proposed rule. The
agency may not provisionally adopt the rule for a period of
30 days from the date comments are requested pursuant to
this paragraph. ©Notice of the request for comments must be
published by the Secretary of State in the same manner as
notice for proposed or adopted rules.

5-A. Impact om small business. In adopting rules, the
agencies shall seek to reduce any economic burdens through
flexible or simplified reporting requirements and may seek to
reduce burdens through flexible or simplified timetables that
take into account the resources available to the affected small

businesses. The agency may consider clarification,
consolidation, or simplification of compliance or reporting
requirements. For the purposes of this subsection, "small

business" means businesses that have 20 or fewer employees and
gross annual sales not exceeding $2,500,000.

6. Effective date. No rule, except emergency rules adopted
under section 8054, becomes effective until at least 5 days after
filing with the Secretary of State under section 8056, subsection
1, paragraph B.

When the effective date of a rule is contingent upon the
occurrence or nonoccurrence of an event, notification of the
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occurrence or nonoccurrence must be filed with the Secretary of
State when known.

7. Adoption of rule. No rule may become effective unless:

A. The agency provisionally adopts it within 120 days of
the final date by which data, views or arguments may be
submitted to the agency for consideration in adopting the
rule; and

B. This provisionally adopted rule 1is approved by the
Attorney General as to form and legality, as required by
section 8056, within 150 days of the final date by which
those comments may be submitted.

The final date for comments may be extended if notice of doing so
is published before that final date, in the consolidated notice
referred to in section 8053.

7-A. Legislative approval prior to final adoption. Any
rule provisionally adopted as provided in this subchapter must be
approved by the Legislature as provided in section 8053-B before
it may be finally adopted by an agency.

8. Appropriate reference to underlying federal and state
laws and regulations. At the time of provisional adoption of any
rule, the agency shall refer with particularity to any underlying
federal or state law or regulation whieh that serves as the basis
of the rule.

Sec. 5. 5 MRSA §8053, sub-§1, as amended by PL 1985, c. 39,

§2, is further amended to read:
§8053. Notice

1. Notice of rulemaking without hearing. At least 20 days
prior to the provisional adoption of any rule without hearing,
the agency shall deliver or mail written notice to:

A. Any person specified by the statute authorizing the
rulemaking;

B. Any person who has filed within the past year a written
request with the agency for notice of rulemaking; and

c. Any trade, industry, professional, interest group or
regional publication that the agency deems considers
effective in reaching the persons affected.

Notification to subscribers wunder paragraph B shall must be by

mail or otherwise in writing to the last address provided to the
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agency by that person. Subscribers under paragraph B may request
to receive a copy of each proposed rule with the written notice.
The agency shall provide the copy at the same time the notice is
sent.

Written notice shall must also be given to the Secretary of
State, by the deadline established by him the Secretary of State,
for publication in accordance with subsection 5.

Sec. 6. 5 MRSA §8053, sub-§2, as repealed and replaced by PL
1979, c. 425, §5, is amended to read:

2. Notice of rulemaking hearing. When an agency holds a
public hearing prior to provisional adoption of a rule, notice of
the hearing shall must be given in the manner described in
subsections 1 and 5, using the date of the hearing to calculate
the time periods involveds.

Sec. 7. 5§ MRSA §8053, sub-§3-A, as enacted by PL 1981, c. 524,

§8, is amended to read:

3-A. Copies of proposed rules available upon request. At
least 20 days prior to hearing on any proposed rule and at least
20 days prior to the provisional adoption of any rule without a
hearing, the agency shall make copies of the proposed rule
available to persons upon request.

Sec. 8. 5§ MRSA §8053-A, as repealed and replaced by PL 1989,
c. 574, §5, is amended to read:

§8053-A. Notice to legislative committees

1.---Propesed--rules----At--the--time--of--giving--notice--of
rulemaking--under -section- 8053 - or--within-10--days - following -the
adoption--of--an-emergeney- rule,-the--agenoy -shall-provide--to--the
Legislature,-—-in--accordanee--with--subsection--3,--a--faet--sheet
previding--the---dnformation --as--deseribed---dn --section--8057-A,
subseetion-i~

A+--1f--an agency -determines -that-a- rule-which- it -intends-to
adopkt--will--be --substantially - -different - from--the--propesed
rutey-4dt- shall-previde- the- legislature -with-a-—revised -fact
sheet—-with--the - dnformation --defined --in--seetion--8657-A,
subseetion-d,--as-it- relates--to-the- substantially-different
ruler---The - revised - fact--sheet--shall--be - provided -fo--the
Legislakture-in-aecordance-with-subseetion-3+

2. Regulatory agenda. The agency shall provide copies of
its agency regulatory agenda, as provided in section 8060, to the
Legislature at the time that the agenda is issued.

Page 5-LR0127(1)
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3. Submission of materials to the Legislature. When an
agency, pursuant to subsection 1-er 2, provides materials to the
Legislature, it shall provide them to the Executive Director of
the Legislative Council, who shall refer the materials to the
appropriate committee or committees of the Legislature for
review. The agency shall provide sufficient copies of the
materials for each member of the appropriate committee or
committees.

4. Adopted rules. When an agency finally adopts rules
following legislative approval, it shall provide a copy of the
adopted rules, the statement required by section 8052, subsection
5, and the checklist required by section B8056-A to the Secretary
of State, who shall compile the finally adopted rules by agency.

Sec. 9. 5 MRSA §8053-B is enacted to read:

§8053-B. Legislative review of agency rules

An agency proposing a rule other than an emergency rule,
after filing the notice of proposed rulemaking reguired by
section 8052, shall proceed with rule-making procedures to the
point of, but not including, final adoption. At that point, the
agency shall submit the rule to the Legislature for approval of
final adoption as provided in this section. The rule has legal
effect only after final adoption is authorized by the Legislature
and carried out by the agency.

1. Submission of materials. At the time an agency
provisionally adopts a rule, the agency shall submit to_ the
Executive Director of the Legislative Council 20 copies of:

A. The full text of the rule provisionally adopted by the
agency, with new language underlined and with lanquage to be
deleted from any existing rule stricken through but clearly
legible;

B. A brief summary of the content of the rule and a
description and a copy of any existing rule the agency
proposes to amend or repeal:

C. A statement of the circumstances that regquire the rule;

D. A statement of the economic impact of the rule on the
State or its residents; and

E. Any other information required by law.

2. Assignment to committee of jurisdiction. Upon receipt
of the required copies of information, the Executive Director of
the Legislative Council shall determine the appropriate Jjoint
standing committee of the Legislature responsible for review of
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the rule in question and send the information to each member of
that committee. Each rule submitted for legislative review must
be reviewed by the appropriate joint standing committee at a
meeting called for that purpose in accordance with legislative
rules. A committee may review more than one rule and the rules
of more than one agency at a meeting. The committee shall notify
the affected agency of the meeting on its proposed rules.

3. Committee review. The committee shall review each
provisionally adopted rule and, in its discretion, may hold

public hearings on that rule. Such a review must include,

without limitation, a determination of:

A. Whether the agency has exceeded the scope of its
statutory authority in approving the provisionally adopted
rule;

B. Whether the provisionally adopted rule is in conformity

with the Jlegislative intent of the statute the rule is
intended to implement, extend, apply. interpret or make

specific:

cC. Whether the provisionally adopted rule conflicts with
any other provision of law or with any other rule adopted by
the same or a different agency:

D. Whether the provisionally adopted rule is necessary to

fully accomplish the objectives of the statute under which
the rule was proposed;

E. Whether the provisionally adopted rule is reasonable,
especially as it affects the convenience of the general
public or of persons particularly affected by it;

F. Whether the provisionally adopted rule could be made
less complex or more readily understandable for the general
public: and

G. Whether the provisionally adopted rule was proposed in
compliance with the requirements of this article and with
requirements imposed by any other provision of law.

4. Committee recommendation. After reviewing the rule, the
committee shall recommend that the Legislature:

A. Authorize the adoption of the rule,

B. Authorize the adoption of part of the rule,

C. Authorize the adoption of the rule with certain
amendments, or
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D. Recommend that the proposed rule be withdrawn.

The committee shall notify the agency proposing the rule of its
recommendation. When the committee makes a recommendation under
paragraph B, C or D, the notice shall contain a statement of the
reasons for that recommendation.

5. Draft legislation. When the committee recommends that a
rule be authorized, in whole or in part, by the Legislature, the
committee shall instruct nonpartisan staff to draft a bill
authorizing the promulgation of all or part of the rule and
incorporating any amendments the committee desires.

6. Consideration by the Legislature. No later than 30 days
before statutory adjournment of the Legislature as provided in
Title 3, section 2, each joint standing committee of the
Legislature shall submit to the Secretary of the Senate and the
Clerk of the House of Representatives the committee's report on
agency rules the committee has reviewed as provided in this
section. The report must include a copy of the rule or rules
reviewed, the committee's recommendation concerning final
adoption of the rule or rules, a statement of the reasons for a
recommendation to withdraw or modify the rule or rules and draft
legislation for introduction in that session that is necessary to
implement the committee's recommendation. A _committee may
decline to include in its report recommendations covering any
rules submitted to it later than 45 days before statutory
adjournment. If the Legislature fails to act on all or part of
any report submitted to it by a Jjoint standing committee as
provided in this section, an agency may not finally adopt and
implement the rule or part of the rule that was not approved.

7. Consideration at special session. If appropriate, the
committee recommendation regarding an agency rule or rules may be
submitted to and considered by a special session of the
Legislature.

8. Final adoption; effective date. An agency may finally
adopt only those rules that have been specifically approved by

act of the Legislature. Unless otherwise provided by law, final
adoption by an agency must occur within 60 days of the effective
date of legislation approving the rule. Finally adopted rules

must be filed with the Secretary of State as provided in section
8053-A, subsection 7 and notice must be published as provided in
section 8056, subsection 1, paragraph D. An __agency rule
authorized by the Legislature becomes effective 30 days after
filing with the Secretary of State or at a later date specified
by the agency.

Sec. 10. 5 MRSA §8056, sub-§1, as amended by PL 1985, c. 39,

§3, is further amended to read:
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1. Requirements. With respect to every rule finally
adopted, the agency shall:

A. Submit the rule to the Attorney General for approval as
to form and legality;

B. File a certified copy of the rule and the statement
required by section 8052, subsection 5, with the Secretary
of State in a form prescribed by the Secretary of State,
which form shall must be susceptible to frequent and easy
revision;

C. Supply., without cost or at actual cost, copies of each
such rule to any person who has filed with the agency within
the past year a written request to be supplied with all
copies of the agency's rules:; and

D. Publish, pursuant to the procedures set forth in section
8053, subsection 5, a notice <containing the following
information: A statement that the rule has been finally
adopted, its effective date, a brief description of the
substance of the rule, and the address where a copy may be
obtained.

Sec. 11. 5 MRSA §8056, sub-§2, as enacted by PL 1977, c. 551,

§3, is amended to read:

2. Form. With respect to every rule finally adopted by the
agency and in effect, the agency shall print and compile and make
available to any person, at each of its offices, for inspection
at no charge and for copying with or without cost, as the agency
shall determine determines, and for distribution free or at
actual cost, complete sets of such rules currently in effect.

Sec. 12. 5 MRSA §8057, sub-§1, as amended by PL 1985, c. 680,

§5, is further amended to read:

1. Rules:; exception. Rules adopted in a manner other than
that prescribed by section 8052, subsections 1, 2, 3, 4 and 7 and
by seetiern sections 8053, 8053-B and 8054 shall-be are void and
of no legal effect,--provided--that; _however, insubstantial
deviations from the requirements of section 8053 shall do not
invalidate the rule subsequently adopted. Rules in effect prior
to July 1, 1978,-shail become void and of no legal effect on July
1, 1979, unless originally adopted after notice published in a
newspaper of general circulation in some area of the State and
opportunity for hearing or wunless adopted in accordance with
chapter 375, subchapter II.

Sec. 13. 5 MRSA §8057-A, sub-§4, as enacted by PL 1989, c.
574, §7, is amended to read:
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4. Adoption of rules. At the time of final adoption of any
rule, the agency shall file with the Secretary of State the
information developed by the agency pursuant to subsections 1 and
2.

Sec. 14. 5 MRSA §8063, as enacted by PL 1991, c. 233, is

amended to read:
§8063. Fiscal impact

Every rule proposed by an agency must contain a fiscal
impact note at the end of the rule. The note must be placed on
the rule prior to any public hearing and, in the case of rules
provisionally adopted without a hearing, prior to the sending of

notice under section 8053. The fiscal impact note must describe
the estimated cost to municipalities and counties for
implementing or complying with the proposed rule. If the

proposed rule will not impose any cost on municipalities or
counties, the fiscal impact note must state that fact.

This section does not apply to emergency rules.

STATEMENT OF FACT

This bill revises agency rule-making procedures to require
legislative review and approval of each agency rule before it is
finally adopted and implemented by the agency. Just prior to
final adoption, each agency rule must be submitted to the
appropriate legislative joint standing committee for review.
Following review, the committee submits a report to the full
Legislature, which must then enact authorizing legislation before
final adoption and implementation by the agency may occur.

The bill also defines any agency meeting held to receive
public comment on a proposed agency rule as a public hearing.
Any such meeting, whatever it is called by the agency, is subject
to the public hearing requirements of the Maine Administrative
Procedure Act.
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