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L.D. 1123

DATE: 6/22/95 . (Filing No. H- 584 )

MAJORITY
STATE AND LOCAL GOVERNMENT

Reproduced and distributed under the direction of the Clerk of
the House.

STATE OF MAINE :
HOUSE OF REPRESENTATIVES
117TH LEGISLATURE
FIRST REGULAR SESSION

COMMITTEE AMENDMENT "F}" to H.P. 806, L.D. 1123, Bill, "An
Act to Ensure That Rulemaking by Agencies Does Not Exceed the
Intent of Authorizing Legislation”

Amend the bill by striking out everything after the enacting
clause and before the statement of fact and inserting in its
place the following:

‘Sec. 1. 5§ MRSA §8052, sub-§1, as amended by PL 1977, c. 694,
§34-A, is further amended to read:

1. ©Notice; public hearing. Prior to the adoption of any
rule, the agency shall give notice as provided in section 8053
and may hold a public hearing, provided that a public hearing
shall-be is held if otherwise required by statute or requested by
any 5 interested persons. '

A public meeting or other public forum held by an ggency for any
purpose that includes receiving public comments on a proposed
agency rule is @ public hearing and is subject to all the
provisions of this subchapter regarding public hearings. This
paragraph does not require compliance with this subchapter when
n en hol n informal meeting for the r e of gatherin

ic in i velopin r deciding w her roceed
with velopmen f r ed rul

Sec. 2. 5 MRSA c. 375, sub-c. II-A is enacted to read:
SUBCHAPTER IT-A

RULEMAKING PROCEDURES GOVERNING RULES
AUTHORIZED AND ADOPTED AFTER ARY 1, 1996
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COMMITTEE AMENDMENT "‘}” to H.P. 806, L.D. 1123

§8071. Legislative review of certain agency rules

Except as otherwise provided in this subchapter, rules
adopted pursuant to rule-making authorization delegated to an
agency after January 1, 19 are subije o the procedures of
this subchapter and subchapter II.

1. Legislative action. All new rules authorized to be
adopted by delegation of legiglative authority that are enacted
fter nuar 1 1996 includin new rul horize
amendment of provisions of laws in effect on that date, must be

i he Legislatur on £f 2 ries )

h ropri 1 1 of rule-makin r T rovided in
hi h r The Legislature shall ign th ry and
level of review to all rules at the time it enacts the
authorizing legislation. The Legislature may assign different
categories and 1levels of review to different types of rules
authorized by the same legislation, :

2. Categories of rules. There are 2 categories of rules
authorized for adoption after January 1, 1996.

A, Routine technical rules are procedural rules that
establish standards of practice or procedure for the conduct

£ i with or for n n n n r rul
h re n major ntiv 1 a fin in ragraph
B.  Routine technical rules include, but are not limited to.
form r ri n__agency: h no include fee
e lish an agency exce fees lishe r amended
r h r below withi ran
e blish atute,

B, Major substantive rules are rules that, in_ the judgment
of the Legislature: :

(@8] Require the exercise of gignificant agency
discretion or interpretation in drafting: or

(2) Because of their subject matter or anticipated
im re _re nabl xpec r 1 in _a
significant increase in the cost of doing business, a
significant reduction in_ property values, the loss or
significant reduction of government benefits or

rvi he im ition of m n uni f
1 1 vernmen fin in he nsti i of
Main Article IX ion 21, or other ri urdens

he lic or uni of local governmen

3. Levels of rule-making process. In or rovide for
maximum agen flexibili in h ion f rules while
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COMMITTEE AMENDMENT "r] " to H.P. 806, L.D. 1123

retaining appropriate legislative oversight over certain rules

h are ex t b n versial or to have a major impact

on the requlated community, each agency rule authorized and

adopted after January 1, 1996 is subject to one of 2 levels of
rule-making requirements.

A, Routine technical rules are subject to the rule-making
requirements of subchapter II only,

B. Major nti rul ] irements
of section 8072. After January 1, 1996, any grant of
general or_ specific rule-making authority to adopt major
substantive rules is considered to be permission only to
provisionally adopt _those rules subject to 1legislative
review, Final adoption may occur only after legislative
review of provisionally adopted rules as provided in section
8072,

The establishment or amendment of an agency fee by
rulemaking is a_ major substantive rule, except for the
1i n r n n £ f h fall nder
or within a range set in statute, which is a routine

technical rule,

72 i ive review of major i rul

As provided in section 8071, major substantive rules are
subject to an in;:ggggd level of rule-making requirements. The
rule-making requirements of subchapter II for routine technical

rule 1 ion of major ntive .ru except

h he 120- eri for tion and the 150-da riod for
approval as_to form and legality under section 8052, subsection
7. paragraphs A and B apply to provisional adoption of major
substantive rules, not final adoption. In addition to the other
rule-making requirements, every major substantive rule is also
subject to legislative review as provided in this section.

1. Prelimipnary adoption of major substantive rules. An
agency proposing a major substantive rule other than an emergency
rule, after filing the notice of propgsed rulemaking required by
section h roce with r -makin r ures

point of, but neot including, final adoption. At that point,
known jin this section as '"provisional adoption,” the agency shall

submit the rule to the Legislature for review and authorization
for final ion rovi in thi ion. The rule has

1 ff 1 fter review he Legisl r followed
final ion h en
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COMMITTEE AMENDMENT "/Q” to H.P. 806, L.D. 1123

2. Submission of materials. At  the time an agency
provisionally adopts a rule, the agency shall submit to the
Executive Director of the Legislative Council 20 copies of:

A full X f the rul rovisionall he
agency with new language underlined and with language to be
1 from an xisti rul ricken through bu learl

legible:
B. A nci s r f th onten f rul n
ription n c f n xistin r he enc
r n rr 1
A m f th ir h r b he rul
D h nomi im r n th

nd i residents; an

of the reqguired copies of the provisionally adopted rule and
related information, the Executive Director of the Legislative
Council shall determine the 3joint standing committee of the

i h jurisdicti h ) m r of the
proposed rule and shall send the information to each member of
that committee. Fach rule submitted for legislative review must
be reviewed by the appropriate joint standing committee at a

m in £ h r in rdan with legislativ

rules. A mm3i m review mor han e _rule an he rules

of more than one agency at a meeting. The committee shall notify
ing on i r rul

h ff n £

g
E]

provisionally adopted rule and, in its discretion, may hold
ubli hearin n h r A 1i hearin under thi
" gubsection must be advertised in the same manner as required by
islati n_in £ff for v isemen £ lic
hearings on proposed legislation. The committee's review must
incl ut is n limited etermination of:
A. Whether the agency has _exceeded the scope of its
statutory authority in approving the provisionally adopted
rule:
B her rovisionall d rule_is in nformi
with th legislativ inten he h rul is
intende o__implemen xten 1 interpr r make
specificg;
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COMMITTEE AMENDMENT "?J" to H.P. 806, L.D. 1123

cC. Whether the provisionally adopted rule conflicts with
an her provision of law or with an her rul d b

the same or a different agency:

D. Whether the provisionally adopted rule is necessary to

fully accomplish the obhjectives of the statute under which

e w r

E. Whether the provisionally adopted rule is reasonable,
especially as it affects the convenience of the general

i r of rsons particularl £ff i

F Whether th rovisionall a t rul 1 made
1 X more r il nder n le for th eneral
lic: an

G. _Whether the provisionally adopted rule was proposed in

mp1li with the requirements f thi h r with

requirements imposed by any other provision of law,

. i r n jon. After reviewi he r he
mm i 11 r mmend :

A Th he Legisl r horize the final ion of the
rule;

B, That the Legislature_ authorize the final adoption of a
ecifi r f the rule;

C h he Legislature authorize the final a ion of the

r with in ifi ndments; or

D. _That the final adoption of the rule be disapproved by
the Legislature.

The committee shall notify the agency proposing the rule of its
recommendation, When the committee makes a recommendation under

ragr r he noti m ntain men f the
ns for mmen ion.

6. Draft legislation. When the committee recommends that a

rule be authorized in whole or in part by the Legislature, the

mm3 1 i r i non isan ££ raf i1l

horizin ion £ 11 r r £ h rul and
incorporati n n n he mmitte ires,

7 nsideration b isl re. N r than 30 s

efor r journmen f the Legisl r rovi i

Title 3, sgsection 2, each joint standing committee of the
Legislature shall submit to the Secretary of the Senate and the
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COMMITTEE AMENDMENT "[[" to H.P. 806, L.D. 1123

Clerk of the House of Representatives the committee's report on
agency rules the committee has reviewed as provided in _this
section. The report must include a_ copy of the rule or rules
view e mm3 e’ recommen ion ncernin final
adoption of the rule or rules, a statement of the reasons for a
recommendation to withdraw or modify the rule or rules and draft
legislation for introduction in that session that is necessary to
implement the committee's recommendation. A  committee may
decline to include in 3its report recommendations covering any
rules gsubmitted to it later than 45 days before statutory
ramen f th sion at which a
rule is reviewed, the Legislature fails to act on all or part of
n r mi i for review in rdan with thi
i n m r with final ion an
implementation of the rule or part of the rule that was not acted
on.

Fi ion; ff iv . nl herwise
provided by law, final adoption of a rule by an agency must occur
within 60 days of the effective date of the legislation approving
that rule or of the adjournment of the session at which that rule
is reviewed if no legislation is enacted. Finally adopted rules
must be filed with the Secretary of State as provided in section

ion ragraph B and noti m lish a
provided in_ section 8056, subsection 1, paragraph D, An_ agency
rule authorized by the Legislature becomes effective 30 days

fter i1i wi r r £ r 1 r
ifi b: n

. nsiderati cial ion. If ropria he
committee recommendation regarding an agency rule or rules may be
submitted to and considered by a special session of the
Legislature,

73. rgen major ive rul

Major substantive rules are subject to the emergency
rule-making procedures required under subchapter II, except that
a2 major substantive rule adopted on an emergency basis after the
deadline for submission to the Legislature for review under
section 8072 may be effective for up to 12 months or until the
Legislature has completed review as provided in that section.
After th iration of the emergen eriod n_emergency rule

m n xcept in the manner vide s ion 8072.

74. Federally m rul

Major ntive rules_that m d mply with
£ ral law_ or reqgulations or to lify for federal fun and
v ion f which the n X i n ion r
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COMMITTEE AMENDMENT "é}" to H.P. 806, L.D. 1123

discretion are not subject to the legislative review requirement
of this subchapter unless they impose requirements or conditions

hat excee he federal requirements. An agen must file notice

of the adoption of major substantive rules that are required by
federal law and that do not exceed federal requirements with the

Legislature in the same manner as it files notice of proposed
rules under ion 8053-A.

Sec. 3. Administrative rules inventory; report. Upon completion
of the inventory of agency administrative rules provided in
Executive Order 6 FY 94/95, the Governor shall submit a report on
the results of that inventory, including recommended actions to
ensure that rules are updated periodically and that rules comply
with 1legislative intent, and on efforts to codify rules in a
standard format and to provide electronic access to those rules.
The Governor shall submit the report to the Joint Standing
Committee on State and Local Government by January 31, 1996.°

Further amend the bill by inserting at the end before the
statement of fact the following:

'FISCAL NOTE

The new rule-making provisions of the bill will result in
increased General Fund costs to the Legislature from legislator
per diem, expenses and public hearing costs if legislative
committees are required to meet during the interim between
sessions. While the total number of legislative committee
meetings and public hearings that could occur during the interim
to review proposed rules can not be determined, per diem and
expense costs amount to approximately $1,375 per day. Additional
appropriations may be required for advertising costs and
committee staff. :

State departments and agencies may also incur costs related
to the potential increase in the number of formal public
hearings. The amount of the costs and the departments and
agencies affected can not be determined at this time.'

STATEMENT OF FACT

This amendment replaces the bill. It amends the
Administrative Procedure Act to provide for greater legislative
oversight of certain new agency rules. Rules adopted pursuant to
authorizing legislation enacted after January 1, 1996 are divided
into 2 categories, routine technical and major substantive. Any
rules authorized in the future will be assigned to a category in
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COMMITTEE AMENDMENT "ﬁ)" to H.P. 806, L.D. 1123

the authorizing legislation. Routine technical rules are subject
to current rule-making requirements. The most significant or
controversial type of rule, major substantive, is subject to a
higher level of legislative scrutiny. Proposed major substantive
rules must be reviewed by the Legislature before they may be

implemented by an agency. Following review, the Legislature may
enact legislation authorizing final agency adoption of all or
part of the rule or overriding the proposed rule. If the

Legislature fails to act, the agency may adopt and implement the
rule.

The amendment also adds a fiscal note to the bill.
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