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117th MAINE LEGISLATURE

FIRST REGULAR SESSION-1995

Legislative Document No. 1096

S.P. 408 In Senate, March 30, 1995

An Act to Amend the Law Governing Municipal Zoning with Respect to
Community Living Arrangements.

Reference to the Committee on State and Local Government suggested and ordered printed.

MAY M. ROSS
Secretary of the Senate

Presented by Senator BUSTIN of Kennebec.

Cosponsored by Senators: MILLS of Somerset, PARADIS of Aroostook, PINGREE of Knox,
RAND of Cumberland, Representatives: CHASE of China, ETNIER of Harpswell,
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MITCHELL of Vassalboro, WATSON of Farmingdale.
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Be it enacted by the People of the State of Maine as follows:

Sec. 1. 30-A MRSA §4353, sub-§4-A, as amended by PL 1991, c.
659, §2, is further amended to read:

4-A. Disability variance. The board may grant a variance
to a property owner for the purpose of making that property
accessible to a person with a disability who is-ddwding-en uses
the property. The--beard--shall - restriot -any--variance--granted
under - this- subsection -sotely -kto-the-dinstallation of eguipment-or
the - construction--of structures -neecessary-for- access £o-—0Fr-egress
E£rom- the- property -by-the- person -with-the-disability.---The -beard
Ray--Hmpose - conditions--on--the -varianee,--ineluding - -dmiting -the
varianee-to- -the -duratien-of -the -disability--or-te-the-time -that
the - person--with - the- -disability-tives-on--the -preperty- For the
purposes of this subsection, a disability has the same meaning as
a physical or mental handicap under Title 5, section 4553-and-the
term--"‘structures - necessary -for—-access--to—-or —egress-—-from--Ethe
property -5 —defined--to-dinelude--raiking,-walld--or-roof--sysktems
neecessary-for-the-safety-or-effeetiveness-of-the-skruckure.

Sec. 2. 30-A MRSA §4357, as enacted by PL 1989, c. 104, Pt.
A, §45 and Pt. C, §10, is amended to read:

§4357. Community living arrangements

1. Legislative intent. It is the intent of the Legislature
that persons seeking to establish a community living £aeility
arrangement in a single-family residential =zone are not
prohibited or_ _subject to limitations on the basis of the
disability served. It is also the intent of the Legislature that
community living £aeilities arrangements for mentally-handicapped
and--developmentally -disabled persons with disabilities are not
prohibited from single-family residential zones or subject to
limitations that have the effect of imposing barriers to their
location in single-family residential zones in a municipality.
Municipal ordinances or actions whieh that have the effect of
prohibiting these community 1living £aeilities arrangements f£from
single-family residential zones or that otherwise limit them in
locating to those zones, particularly by establishing criteria
for single-family residential zones in-excess--of--the -eriteria-~-in
subsections-4-and-5 or procedures that have a disparate impact on
persons with disabilities in comparison to persons without
disabilities, are a violation of legislative-intent this section.

2. Definitions. As wused in this section, wunless the
context indicates otherwise, the following terms have the
following meanings.
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+-—-"Board --ef---appeals'---means---the---board---of---appeais
ectablished--by~a--munieipality--tto--hear--appeals-related--to
enforcement-of-the-goning-ordinanees~

B. "Community 1living faeility arrangement"” means a housing
facility arrangement for 8 or fewer mentailly-handicapped-er
developmentally--disabled persons whieh with disabilities
that is approved, authorized, certified or licensed by the
State. A community living £aeility arrangement may include
a group home, foster home or intermediate care facility.

c. "Single-family residential zone" means a residential
zone designated by a municipality for single-family housing
except as provided in this section. If there are no

residential zones designated or considered by a municipality
as single-family residential zones, all residential zones in
the municipality in which community 1living £aeilities
arrangements are not a permitted use are deemed to be
single-family residential zones.

3. Permitted or conditional <community 1living  use;
definition. In order to implement the policy of this State that
mentally--handicapped--or-developmentaldly--disabled persons shaiil
with disabilities may not be excluded by municipal zoning
ordinances from the benefits of normal residential surroundings,
a community 1living £aeility--shall--be arrangement is deemed a
permitted or conditional single-family residential use of
property for the purposes of zoning.

4+ - - Hearing~---The -muniecipalkity-shall--hold-a-public-hearing
within--60--days -of--receipt--of--an--application-to -establish--a
communi by - -Fiving - wse--within--a- single—family - resdidential-—zone~,
uniess - =& — community--1iving--use - 4-6--a--permitted --use —within -the
single-£family--zoner---The - failwre - to-~hold--the--publiec--hearing
reguired-by--this -subsection-within-the- 60—day -period-constitutes
approvai-of-the-application wnless -the time period-is-extended-by
mutual-agreement-of-the-parties~

A~--The -publie-hearing--shall -be-conduoted -by-the- board -of
appeals--and--interested--parties--shall--be--netified~---The
netice---period --and--procedure --fo¥r---30RiRg - - -3ppedle,——-as
established--by--the - mundicipality,--pust --meet--the-—notice
reguiremenkts-of-this-seetion~

B+--The-beard- of- appeals -shall-receive public -comment-on-the
propesed-community-living- facility.---The board may-medify-er
disappreve--the -appiication-only-upon--a-finding--oE-one -or
mere-of-the-£foilowings
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£1)---The--proposed - -use - -would - create--or--aggravate--a
traffie-hasgards

{2}----The ---proposed ---use - - would---hamper-—--pedesktrian
eireulakions

£3}---The--propesed--use--would--net--permit--cenvenient
aceess--+40---commercial-- shopping---fagitities,---medical
faeitities,--public -transportation,--fire - protection--or
pelice-proteetions

£4) - - The- proposed -use -wouid- not- comply-with-appiieabile
buildings--housing,--phusbing --and - other--safety--codes,
ineluding-~-municipal--mMadmum- - dot - -size --and--building
set-back-reguirements-for-new-construetions-or

£5) --The- proposed- use- would -not comply -with-the -density
reguiremenkts-of-subseetion-5+

5~ --Density~--Density-regulatien  of- community -Iiving -uses-is
intended--to-- permit--the--Jlocation --of --these--uses---within--a
munieipality--while - -ensuwr-ing - that--they--will - not -become--overly
coneentrakted--in - neighborhoods--to--the--detriment - of- —edither—-the
neighberhoods-or-those-residing-in-the-communikty-living-uses~

Ne--state - ageney--may- approve~-atthorize,--certify-or -license--a
community-1iving-use- nor- may- -the- bHosrd -of -appeals, -pursuant-to-an
avthoriged-publie~hearing,- approve -an -application -for-a-community
living-use,-i+£s

A~-—A-proposed compunity -living-use- would be -located-within
1,500-feet-of-an-exicting-community-living-uses-or

Br--A - proposed--community--kiving -use--would--result-4in -the
exgessive-~-goncentration - of--these-uses-—within -the - zone--ox
muRieipaltiby.

The - board--o£-appeais-may- -waive -density-regulations--for -adjaeent
community-living- uses--providing-essential-components-of -a-single
programr

6+---Appealss-—--Any -deeision- by -the- board -of--appeals -under
this--section -may--be - appealed--in-accordance--with-section-3691,
subseetion-3,-paragraph-G~

7 +---Applicability.-- Except-£for--the -density-veguirements-of
subseetion-5,-thic-section-does-not-appiy-tes+

A~ - — Commundty -Liwring -uses-authoriged, - certified or-licensed
before-duly-13,-19823
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B+~ —Commund £y--d-ding -uses -for -which- an- application -was -made
befere-Juiy-13,-10827-0r

Cv--Fagilities--licensed -by-the-Depariment--of--Human-Servieces
vrder-Title- 224~ section- 8101,- subsections--I--to -3 --subseetion
4,-paragraph-A-and-subseekion-5+

8s -~ -Repeal--of - designatien---If -a- munieipality--repeals-the
designation-of--singlre—family -residential - zones - -COomnuRity -1iving
faeilities--located --in--the - other--residential--gones --before
September--29,-1987--are--not--required -to--meet--the -ecriteria -of
subseetions-4-and-5+

STATEMENT OF FACT

This bill amends the current law governing municipal zoning
by allowing a local zoning board to grant a zoning variance for
persons with disabilities who wuse the property, instead of
limiting the variance to persons with disabilities living on the
property.

The bill also repeals the requirement of a municipality to
hold a public hearing prior to approval of a community living
facility.
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