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L.D. 1714

DATE: 3/29/94 . " (Filing No. §- 551)

BUSINESS LEGISLATION
Reported by: REPORT A -

Reproduced and distributed under the direction of the Secretary
of the Senate.

STATE OF MAINE
SENATE
116TH LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT "/?" to 5.pP. 616, L.D. 1714, Bill, "An
Act to Clarify Agency Relationships in Real Estate Transactions"

Amend the bill by striking out everything after the enacting
clause and before the statement of fact and inserting in its

place the following:
" 1Sec. 1. 32 MRSA c. 114, sub-c. VII is enacted to read:
SUBCHAPTER VIT
AGENCY RELATI@ SHIPS
§13271. Definitions

As used in this subchapter, unless the context otherwise

indicates, the following terms have the following meanings.:

1. _Affiliated licensee. "Affiliated licensee" means _a
licensee who is authorized to engage in brokerage activity by and

on behalf of a brokerage agencgy.

2. Appointed agent... "Appointed agent" means that

affiliated lig§n§eé who is_ appointed by the designated broker of
the affiliated licensee's real estate brokerage agency to act

olely for lien £ tha rokeraqge enc the. exclusion of

other affiliated licensees of that brokerage agency.
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COMMITTEE AMENDMENT "4}" to S.P. 616, L.D. 1714

3. Brokeragg agreement. "Brokerage agreement” means"a
contract that establishes the relatlonshlns between the partles
as -hat brokerage services to be performe

4. Buyer agent. "Buyer agent" means a brokerage agency
that is engaged by and represents the buyer in a real estate

transaction.

5. Client. "Client" means a person who has entered into a

brokerage agreement creating a special agency relationship with a

real estate brokerage agenc

6. Desicgnated broker. 'Designated broker' means a licensee

designated by a real estate brokerage agency to act for it in the

onduct of real e brokerage.

7. Disclosed dual en "Disclosed dual agent" means a
brokerage agency representing 2 or more clients whose interests
r rse in h ransaction with the knowledge and

informed consent of the clients.

8. Material fact. "Material fact" means a fact that

relates to the transaction and is so substantial and important as
to influence the parties to whom it is imparted.

Ministerial S. "Ministerial means those acts '
hat a brokerage agency or its affiliated licensee erform for a
person that do not require discretion or the exercise of the
brokerage agency's or its affiliated licensees' judgment.
10. Real rokerage agency. "Real estate brokerage
agency' mean rson providing real es rokefa e services

hrough th rson' ign rok a iates or employees

1 ller agen "Seller ent" m a _brokerage agenc

that is enaaaed by and represents the seller 1n a real estate

ran N

12, ent.. "Subagent" means a 1licensee engaged b

another brokerage agency to perform brokerage tasks for arclient.

, .

13. Third party. "Third party"” means a person who is not a

client and has no agency relationship to the real estate
brokerage agency. )

14, ndisclosed ull agent. "Undisclosed dual agent" means

a_brokerage agency representing 2 or more clients whose interests
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COMMITTEE AMENDMENT "[1" to S.P. 616, L,Dn'1714

are adverse in the same transaction without the knowledge and
informed consent of the clients. .

13272. Scope of agen

A_real estate brokerage agency that provides services
through a brokerage agreement for a client is bound by the duties
of loyalty, obedience, disclosure, confidentiality, reasonable

care iligen n ac in se forth in this chapter.
Such an_ agency may be a seller agent, a buyer agent or subagent.

If a different relationship between the real estate hrokerage

agen n he person for whom the real estate brokerage agenc
rform he services i intende includin dual ent, it

must be described in writing and signed by the parties.

13273, eller agen

1. Duty to seller. A real estate brokerage agency engaged
by a seller:

A, Shall perform the terms of the brokerage agreement made
with the seller:

B. Shall promote the interests of the seller by exercising

agenc uti as_set forth in section 13272 including:

(1)  Seeking a sale at the price and terms stated in

h roker agreemen r a_ price and terms

1 h ller ex h he licensee is

not obligated to seek additional offers to purchase

the property while the property is subject to a

ntrac f sale unl he rokerage -agreement so
rovi : ‘

(2) Presenting in a timely manner all offers to and
from the seller, even when the property is subject to a

ntr f sale;
Disclosin _th ller material f f which
he license h ual knowledge or if acting in a

reasonable manner should have known concerning the

transaction, except as directed in section 13280;
(4) Advising the seller to obtain expert advice on

material matters that are beyond the expertise of the
licensee; and g

A nting in timely manner for all money and

roper receiv in which th ller has or may have

an interest:
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COMMITTEE AMENDMENT "[4" to S.P. 616, L.D. 1714

C. Shall exercise reasonable skill and care:

D. Shall comply with all requirements of the laws governing
real estate commission brokerage licenses and any rules
adopted by the commission;

E. Shall comply with any agglicable federal, state or local
laws, rules, requlations or ordinances related to real
estate brokerage including fair housing and civil rights

- law r requlations;

F. Has an obligation t reserve confidential information

provided by the seller during the course of the relationship

that might have a mnegative impact on the seller's real
estate activity unless: o ‘

(1) The seller to-whom the information pertains grants
consent to disclose the information:

(2) Disclosure of the information is required by law:

3 The information is made public or becomes public
b the words or conduct of the seller to whom the

information pertains or from a source other than the
licensee: or

(4) Digclosure is necessary to defend the licensee
in n ion of wrongful nduct _in judicial

proceeding before the commission or before a

professional committee: and )

G. M le romote alternative properties not owned
by the seller to _prospective buyers as well as 1list

competing properties for sale without breaching any duty to
the client.

2. Du u Th £ 1 n 0 a buver is
ern he following. ’ -
A. A real estate brokerage n engaged by a seller shall

treat all prospective buyers hgnggtiy‘ang may_not knowingly
give false information and shall disclose in_a timely manner

to a prospective buyer all material defects Qe;taining to
the physical condition of the property of which the real

estate brokerage agency knew or, acting in a reasonable
manner, should have. known. A real estate brokerage agency

is not liable to a buyer for providing false information to
the buyer if the false information was provided to the real

state rokerage en b he real este: rokerage
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COMMITTEE AMENDMENT "l}" to S.P. 616, L.D. 1714

agency's seller-client and the real estate brokerage agency

TN 2 did not know .or, acting in a reasonable manner, should not

( / have known that the information was false. A real estate

o 4 i brokerage agency is not obligated to discover latent defects
in the property. .

. B. Nothing in this subchapter precludes the obligation of a

8 buyer to inspect the physical condition of the property. A

cause of action may not arise -on behalf of any person

10 . against a real rokerage _agenc for revealin
information in compliance with this subchapter. .

12 )
C. A real rokera agen ngaged by a seller in a

14 " real estate transaction may provide assistance to the buyer
by performing ministerial acts such as preparing offers and

16 conveving those offers to the seller and providing
information and assistance concerning professional services
18 n relate real e e broker services. Performin

ministerial acts for the buyer may not be construed as

20 violating the real estate brokerage agency's agreement with

the seller and performing ministerial acts for the buyer may

22 not be construed as. forming a brokerage agreement with the

buyer.

§1;274= Buyer agent

(”“‘ 1rv Duty to buyer. A real estate Q;okerggg agency _engaged
o 28 by a buyer: ‘

24

26

30 A hall perform th erms of the broker agreement made
with the buyer: - ’ :
32 '
B hall mo inter £ r xercisin
34 n i orth in ion 13272 includin
36 1 kin r rty at rice and terms specified

’ by the buyer except that the licensee is nggvobligated
38 to seek other properties for the buyer while the buyer
is a party to a contract to purchase that property

40 unl it i rovi he brokerage reement;
42 2 Presenting in a timely manner all offers to and
from er:
44
. 3 Disclosin he buyer material facts of which
46 . he ncy h tual knowledde or, if acti in _a
. ) reasonable manner should: have known concernin the
48 transaction, except as directed in section 13280.
Nothing in thi cHapter limits any obligation of a

50 uyer inspe h hysical ndition of. the property:
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COMMITTEE AMENDMENT "(}" to S.P. 616, L.D. 1714

( ) Adv151ng the buyer to obtain expert advice on’
magerlal matters that are beyond the expertise of the

ency;: an

(B) Accounting in a timely manner for all money and

property received in which the buyer has or may have an
interest:

C. Shall exercise reasonable skill and care, except that a

real estate brokerage agency is not obligated to discover
latent defects in the propert

D.. . Shall comply with all requirements of the laws governing.
real estate commission brokerage 'licenses and any rules
adopted by the commigsion; : '

E. _Shall comply with any applicable federal, state or local

laws, rules, requlations or ordinances related to real

estate brokerage including fair housing and civil rights
laws or regulations: :

F. Has an obligation to preserve confidential information
rovide e buver during the course of the relationshi
that might have a negative impact on the buyer's real estate

activity unless: ’

1 The buyer to whom the information pertains grants
consent to disclose the information:

2 Disclosure of the information is required by law;:

3 The information is ma ubli r _becomes public

by the words conduct of the buyer to whom the
information pgrgging or from a source other than the
licensee: or

(4) Disclosure is necessary to defend the licensee
again n action of wrongful conduct in a judicial
r edin fore h mmission r fore a

professional committee: and

G. Must be able to promote other properties in which the

buyer i inter ed to other buvers who might also be

clients of the real estate brokerage agency without
hing any du r obligation.

2. Duty to seller. The duty of a buyer agent to a seller

is_governed by the following,
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' COMMITTEE AMENDMENT ﬂ to S.P. 616, L.D. 1714

A. A real estate brokerage agency engaged by a buyer shall
treat all prospective sellers honestly and may not knowingly
give them false information including material facts about

h uyver's financial abilit o perform the terms of the

transaction.

B. A real estate brokerage agency is not liable to a seller
for providing false information to the seller if the false
information was provided to the real estate brokerage agency
by the real estate brokerage ency's buyer-client and the

real estate brokerage agency did not know or, acting in a
reasonable  manner, should not have known that the

information was false. A cause of action _may not arise on

behalf of any person against a real estate brokerage agency

for revealing information in mplian with this subchapter.

C. A real estate brokerage agency engaged by -a buyer in a
real estate transaction may provide assistance to the seller

erformin ministerial acts such as reparing and
conveying offers to the buyer and providing information and
assistance concerning professional services not related to
real estate brokerage services. Performing ministerial acts
for the seller may not be construed as violating the real
estate brokerage agency's _agreement with the buyer: and
performing ministerial acts for the seller may not be

nstru formin roker reement with the seller.

275. Disclo dual agen

1 nsen T nt.: iscl d dual agent. A real estate
brokerage agency may act as a disclosed dual agent only with the:
informed written consent of all parties. Consent is presumed to

be informed if thg_ggrtv signs an agreement that contains the
following: o .

A. A description £f the rangsaction in ﬁhich" the real

38

40

42

44

46.

48

50

roker n will rv isclosed_dual agent;

B. A statement that, serving as_a disclosed dual agent,
ghe real estate Qrokgraae agency represents 2 clients whose
Lg ggt are adverse an Q that the agency dutles are limited;

- - A men h h iscl ual agent may disclose

any information to ome party that the agent gains from the

other party if that information is relevant teo  the
transaction, exc : ' ) '

‘(1) The willingness or ability of the seller to accept -

le han th kin rice:
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COMMITTEE AMENDMENT "l}" to S.P. 616, L.D. 1714

(2) The willingness -or abilit& of the buyer to pay

mére than has been offered;

(3) Confidential negotiating strategy not disclosed in
the sales offer as terms of the sale; and

(4) The motivation of the seller for selling and the

motivation of the buyer for buying:

D. A atemen hat the client may choose to consent or not

consent to the disclosed dual agency: and

E. A statement that the consent of the client has been

given voluntarily and that the agreement has been read and
understood. :

2. Cause of action. A cause of action may not be brought
on behalf of an ers in a disclosed dual agent for makin

disclosures permitted or reguired by this subchapter and the

disclosed dual agent does not terminate any real estate brokerage -

agency relagignghig'by making disclosures permitted or r®quired
hi h r.

3. Actual knowledge: information, In a disclosed dual
n i i h ¢li n he real e brokerage agenc
and it ££3i13 licensees are considered to possess only
actual knowledge and information. There is no imputation of
knowledge or information by operation of law among or between the
clients, the real estate brokerage agency or its affiliated
licensees.

§13276. Inge;preggfion

Th rovigions of thi ubchapter supersede the duties and

responsibilities of the parties under the common law, including
fiduciary responsibilities of an agent to a client or principal,
except with regard to vicarious liahility and except as set forth
in this subchapter, This section does not abrogate an injured

arty’ u f action rsuant to this chapter.

§13277. Written policy

Every real estate brgkerage agency shall adopt a written
company policy that identifies and describes the types of real
estate brokerage agency relationships in which the designated
broker and affiliated licensées may engage. o

§i327§. Appointed agenfs within a firm

Page 8-LR2943(2)
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COMMITTEE AMENDMENT "%?" to S.P. 616, L.D. 1714

1. Appointed agents. A _real estate brokerage agency

entering into a brokerage agreement may, through the designated

broker, appoint in writing to the client those affiliated
licensees within the real estate brokerage agency who will be
acting as _appointed agents of that client to the exclusion of all
other affiliated Ilicensees within the real estate brokerage

agency. .

2. Not a dual agent. A real estate brokerage agency and
the designated broker are not considered to be dual agents solely

e e_o n_ intmen nder the provisions of this section
except ha an affiliated licensee who ersonall represents
both th ller and the buyver in a rticular ransaction is

considered to be_a disclosed dual agent and is required to comply
with the provisions of this subchapter governing disclosed dual
agents. : '

3. Actual knowledge: information. When agents are

appointed, each client, the real estate brokerage agency and its

appointed licensees are considered to possess ‘only actual

"knowledge and information. There is no imputation of ~knoéwledge

or information by operation of law among or between the clients,

the real a broker agency and appointed agents.

4, _Appointments: roles. _Methods of agpoihtment and the
role of the real estate brokerage agency and the designated
broker must he defined by rules adopted by the commission. The

rul m incl requiremen h clien e informed as to

h r rokerage ency's a inte agen olic and

give written consent to that policy in advance of entering into a
real estate brokerage agreement. .

§13272. Real gggggé grokgrggg_agencz disclosure required

A real roker enc hall rovide in- imel
manner to buver and sellers a meaningful, written real estate
broker n relationshi discl r for a defined and
man ) rul o h mmission.

13280 Duration of e relationshi

1. Effective date. The relationships set forth in this
subchapter commence on_ the effective date of the real estate

rokerage agency'’ reement and continue until er formance
completion ermination or expiration of that agreement.

2. Obligation; termination. A real estate brokerage agency

and an affiliated licensee owe no further duty or obligation

fter rmi ion xpiration, completion or performance of the
rokerage reemen ex h uties of:

Page 9-~LR2943(2)
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COMMITTEE AMENDMENT #9 " to S.P. 616, L.D. 1714

A. _Accounting in a timely manner for all money and property
related to, and received durinﬁ, the relationship: and

B. Treatin as _confidential informétion rovide b the

client during the course of the relationship that could have
a negative impact on the client's real estate activity,

unless:

(1) The client to whom the information Qertains grants
written consent: ' :

(2) Disclosure of the information is required by law:
{3) _The information is made public or becomes public -

by the words or conduct of the client to whom the’
information pertains or from a source other than the
real estate rokerage agenc or the affiliated

licensee; or

(4) Disclosure is mnecessary to defend the affiliated
licensee against an action of wrongful conduct in a
judicial proceeding before the commission or before a
professional committee.'

Further amend the bill by ‘inserting at the end before the
statement of fact the following:

' FISCAL NOTE -

The -Maine Real Estate Commission will incur some minor
additional costs to adopt certain rules pertaining to agenéy
relationships in real estate transactions. These costs can be
absorbed within the commission's existing budgeted resources.'

STATEMENT OF FACT

This amendment defines the relationship real @estate
licensees have to parties to real estate transactions and
establishes the duties and obligations of licensees within the
overall framework of the law of agency. In doing " so, the
intention is to place into codified law much of the common law
dealing with these issues. The amendment codifies the practice
of dual agency, authorizes this practice only when both parties
have consented in writing and limits the duties that the dual
agency may perform, In addition, the amendment develops the
concept of an appointed agent. An appointed agent is an
affiliated 1licensee who is designated by the real estate
brokerage agency employing that licensee to act as agent for a

Page 10-LR2943(2)
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buyer of property when the real estate brokerage agency is also
acting as the seller's agent. ’
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