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116th MAl E LEGISLATURE 

- FIRST REGULAR SESSION .. 1993 

4gislative DociJmellJlt No. 1465 

H.P.1086 House of Representatives, May 6,1993 

An Act to Amend Statutory Provisions Regaiding Risk ManagemellJlt 
Funds. 

Reference to the Conunittee on Banking and Insurance suggested and ordered printed. 

tJ.~ 
Presented by Representative CARLETON of Wells. (GOVERNOR'S BILL) 
Cosponsored by Senator: KIEFFER of Aroostook. 

Printed on recycled paper 



Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 5 MRSA §1728-A, as amended by PL 1991, c. 376, §21, 
4 is further amended to read: 

6 §1728-A. Powers and duties of the director 
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1. Duties. The director shall provide insurance advice and 
services for 1:he State Government and any department or agency 
t:heFeeE of State Government or other entities designated as 
entitled to advice and services by the Legislature with the 
approval of the Governor for all forms of insurance, except for 
those departments or agencies and those types of insurance 
otherwise provided for by law. The director shall provide 
insurance advice and services EeF-£am41~-~~~-~r-a&-eeEiRea 
in--.!I'--i-t.-l-e---66T to those persons or entities eligible for 
participation in the state-administered fund as set forth in. 
section g±Q±T-5HB5e€~4€R-~~-~~-t.-e-~-e-~r~~r~r-a&-GefiRea-iR 
~it:±e--~--&ee~i~R-~~~1~--&~G&&&~~R-~-A7-~~-Gasee-~-±s±aRa 

~FaRsit:-g45~£4€~-£~ea~€e-~-~--i~-e-~~~~-haw-l~Slr-ehapt:eF 

66T-~~FGi&~-a~~14ea~e£s-~-&pFay-£€~~~£~J£~--~~r~-t:hat: 

aFe--~~~FeG--t.~-P£~Je€--pFeeE-~~-~--i~i~~-~€£pe££JbJ1J~~--iR 

e~st:em--~--i~--i~--p~F&~aR~--~€---~~~~--~~7--~~--±4+±-PT 

s~sseet:ieR-~r-aRa-~r~¥a~-app1J£~~€~£--a&-~~~-iR-.!I'--i-t.~-e--66T 

seet:ieR--14-7-l---C-r-s~Bsee.~4en--6-6-r-wh€-:-may--be--Feq~iFeG--t.-()--pFeviae 

pFeeE--Q-f--4Bs~FaBee· 1737. The director is responsible for the 
acquisition and administration of all insurance purchased by the 
State, including the authority to purchaseT-€£-~~~~~~V&-sia 
sasisT insurance for the State for automobile, fire, liability 
~nd any other type of coverage necessary to protect the State 
from financial loss. The director may enter into contracts for 
various types of claims management services in order to ensure 
the most economically advantageous insurance protection in the. 
operation of the State's insurance coverage program. In these 
regards, the director has the following duties: 

A. To review annually the entire subject of insurance as it 
applies to all state property and activities and other 
persons pursuant to this section, and to provide to the 
eemmissieBeF Commissioner of Administrative and Financial 
Services a statement of its activities during the year 
ending the preceding June 30th. This report sha±± must 
include: 

(1) An evaluation of the state insurance ~rogram; 

(2) A complete statement of all types and costs of 
insurance in effect; 

(3) Names of agents and companies of record; and 
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(4) Such other matters as the director determines ~9 

Be appropriate and necessary or as the commissioner may 
request; 

B. To recommend to the e9ffiFF1issi9Be~ Commissioner of 
Administrative and Financial Services such insurance 
protection as, the director may-deem considers necessary or 
desirable for the protection of all state property or 
activities or other insureds under this section; 

C. Pursuant to programs approved by the e9ffiFF1issi9Be~ 

Commissioner of Administrative and Financial Services, to 
provide insurance protection for s~a~e property. and 
liability iBSy~aBee in accordance with the Maine Tort Claims 
Act, Title 14, section 8116, and premises liability, when 
required by a state lease or private property approved by 
the Attorney General, by self-insured retentionT---as 
~~9viaeaT or purchase of insurance from companies or agents 
licensed to do business in this State, or by both, to effect 
the best possible contracts as to services, coverages and 
costs. The purchase of insurance under this section normally 
shall must be made upon competitive bidding, except that the 
director may, in appropriate circumstances, purchase 
insurance by negotiationTL 

±B-~~~~&-9f-~~~~~&&-9f-~~~~-e9m~e~i~ive 

BiaaiB~-~~~a~i~ieG-~££~~~£~--~-a4£ee£9£-~~~-aBB9YBee 

~he-~9w-B~d-~-~~7~~~~-~r-~h&-&~~ai~-9~-BiasT 

whiehT-~-a~~F&V~G-~--~-e9ffiFF14££49Be£7-~~~-e9BS~i~y~e 
aB-awa~a-9~-a-e9B~~ae~-9~-iBSy~aBeeT 

D. To determine and review the values of property in which 
the State has an insurable or legal interest and recommend 
limits and types of insurance protection for that property; 

E. To establish and promote safety and 
prevention programs; 

F. To receive and, with the assistance of 
General, administer all claims for personal 
property damage against the State; aBa 

other loss 

the Attorney 
injury and 

G. With the assistance of the Attorney General, to pursue 
all claims against 3 rd parties in all cases in which the 
State may be subrogated to the rights of injured employees 
or where damage to state property may have resulted from the 
negligence of a 3rd partyTL 

H. To administer the funds established by sections 1731 and 
1737. In performing the functions authorized by this 
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chapter, the funds, the Commissioner of Administrative and 
Financial Services and the director are not subject to the 
provisions of Title 24-A: and 

I. Every 3 years, to submit to the Commissioner of 
Administrative and Financial Services a report on the 
availability and affordability of insurance advice and 
services to those entities participating in the 
state-administered fund pursuant to section 1737 and to make 
specific recommendations for the removal from the 
state-administered fund of those entities that do not 
qualify. An entity participating in the self-insurance fund 
on the effective date of this paragraph may remain in the 
fund in which the entity is placed until the first actuarial 
review required by this section. 

2. Appraisal. In case an agreement as to the amount of 
18 loss sustained to any building or property insured under this 

chapter eaBB9~ can not be arrived at between the s~a-toe---ag:e-E:ey 

20 e±a~maB~ insured entity and the director, the loss sha±± must be 
referred to appraisal as provided :E9F--iB .rut: Title 24-A, section 

22 3002. 

24 

26 

28 

30 

3. Rejection of risk. In the event that the director 
determines that a risk may be prejudicial to the s~a~e.!.s State I s 
insurance program or to the state-administered fund established 
by section· 1737 because of an actual or expected adverse loss 
ratio, he the director may refuse to include that risk in the 
program until saeh the time as that the hazards of the risk have 
been removed or ameliorated to a satisfactory degree. 

32 When coverage is declined by the director, the department 9r.L 
agency or entity in charge of the risk may request that the 

34 director procure separate insurance ~here9B from any authorized 
insurance company, and the premium ~here:E9r--sha-l.J.--Be for that 

36 separate insurance is a proper charge against the department 9r.L 
agency or entity responsible for the property. 

38 
4. Forms and rules. The· director may prescribe forms of 

40 policies, proofs of ±9sses loss and other forms and ma*e-saeh may 
adopt rules as may-ae are necessary or expedient for the proper 

42 administration of this chapter. 

44 5. Actuarial review. Once every 3 years, and more 
frequently if determined prudent by the Commissioner of 

46 Administrative and Financial Services, the director shall arrange 
for a review of the reserves of the state-administered fund by a 

48 qualified actuary who is a member in good standing of the 
Casualty Actuarial Society. The actuary shall issue an opinion 

50 on the adequacy of reserves of the state-administered fund to 

Page 3-LR2226(1) 

L.D.1465 

) 

) 

) 



() 2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

-----~-----~--"--- ------"-"~-"-

cover the estimated ultimate liab_iliU of the state-administered 
fund. Costs for this service must be ~aid from the Risk 
Management Fund. 

Sec. 2. 5 MRSA §1731, as amended by PL 1991, c. 591, Pt. III, 
§ll, is further amended to read: 

§1731. Reserve fund for self-insured retention losses 

A reserve fund, referred to in this chapter ea±±ea as the 
!.!:Ebl.BaT!.! "self-insurance fund, " is created to ihdemnify the State 
or the State's designated payee for self-insured retention losses 
and related loss adjustment expenses from those perils insured 
against under a deductible or.self-insured retention program, as 
recommended by the director and approved by the eeffiffiissieBer 
Commissioner of Administrative and Financial Services. With the 
approval of the commissioner, the self-insurance fund maybe used 
for loss prevention programs administered by either the Risk 
MaBa~emeB~-givisieB risk management division within the Bureau of 
General Services or the. Bureau of Human Resources. The' total 
amount of the self-insurance fund provided for loss prevention 
programs in any given year may not exceed 5°i> of the 
self-insurance fund as of July 1st of that fiscal year. The 
self-insurance fund is a continuing fund and may does not lapse. 
Funds provided from the reserve self-insurance fund to the Bureau 
of Human Resources are similarly nonlapsing and are carried 
forward through ·the Bureau of Human Resources' Dedicated Revenue 
Account. 

As approved by the eeffiffiissieBer Commissioner of 
Administrative and Financial Services, up to ±9% 10% of the 
am~unt of the self-insurance fund as of July 1st of each fiscal 
year may be used to ensure the prompt payment of workers' 
compensation claims for state agencies as required by law. Any 
funds so transferred shall must be repaid to the self-insurance 
fund by use of a written agreement whieh that specifies 
reimbursement within the same biennium in which the transfer was 
made. 

Wi~h-~~-~pp£e¥~~--&~-~~-eeffiffiissieBerT-~-~e--~~%-~--~he 

bl.Breservea-amebl.R~-e~-~£e-~~~~~-~l~-~r-~~~r~y-be-bl.&ee-:Eer 

~he---~n~~~a~--~~~~~~&~--~---~~--We£ke££~---GempeBsa~ieB 

MaBa~emeB~-~bl.Ba-eS~ae±ishea-ey-see~ieB-±g~~T 

Sec. 3. 5 MRSA §1731-A, first 1[, as amended by PL 1989, c. 857, 
§2l, is further amended to read: 

Deductible or 
may not exceed 25% 
the current fiscal 
of loss. 

self-insured retention provisions hereunder 
of the self-insurance fund as of July 1st of 
year per occurrence with respect to any risk 
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Sec. 4. 5 MRSA §1732, as amended by PL 1991, c. 780, Pt. Y, 
§52, is further amended to read: 

§1732. Administration 

The self-insurance fund must be administered by the 
8 Commissioner of Administrative and Financial Services. The 

commissioner shall deposit the self-insurance fund with the 
10 Treasurer of State for investment. All proceeds of slieR that 

investment accrue to the self-insurance fund. 
12 

Sec. 5 .. 5 MRSA §1733, as amended by PL 1989, c. 857, §22, is 
14 further amended to read: 

16 §1733. Capitalization of self-insurance fund 

18 The self-insurance fund is capitalized by legislative 
appropriations, payments from state departments and agencies, 

20 investment income accruing to the self-insurance fund and by such 
other means as the Legislature may-aFF~eve approves. 

2.2 

24 

26 

28 

30 

AFF~eF~iat=ieRs--aREl--FaymeRt=s--t=e--Ul.e--EliREl--iR--~eSFeet=--t=e 

~eRe~al-~~-eeFar&meR&&-~-~&&~&-may-~&-e*€eee-~-ameliRt= 

e~lial---t.e--.:t£e---dJ.~~-e£-en€l-e---be-t.:wee:n---t-he---p-F€ffi-j,.lim--:E9r--i'Rsli~aRee 

F~eFeseEl--t.e-be-~~~~~-he-~r~~-~r-maRea&9ry-EleElliet=iBle 

e~-~~~~-~~~~~~-FlliS-~-~~-ra&&-sha~e-~~-~~~&~-eE 

t=he-6t=ep-1e66--i££~~~£€e ... -.:r-R--anr-i-n&t.~-i-n--wh-i-Gh--&Ge--s.&a&e-:aa&-a 
199%-~~~~~-re~R&ieRr-.:t£€--p-F€ffi-j,.lim-ffiH£.:t-~--t.Ra-t.-~~--Elill 

iRSli~aRee-eeve~a~e-aEljlist=eEl-Ee~-aRy-maRElat=e~y-EleElliet=iBleT 

32 All--et=he~--st=at=e--EleFa~t=meRt=s--aREl~-a~eReiesT--eHeeFt=--t=hese 

sFeeiEieally-~~~-~-lawT-~~~-~-t=e--~-~~-F~emiliffis 
34 Payments to the self-insurance fund from ·its participants must be 

calculated on a pro rata basis as determined by the director and 
36 based on the prior claims experience of the departments or 

agencies. IR--aHy---i££-t.~£€e--~~-~~-~-he--~~~--ha&--a--lg9% 

38 selE-iRsli~eEl--~e-t.eH-t.-ieH7--.:t£€--~~~-~--~--~aa~--:Eer--Elill 

iRsli~aRee-eeve~a~e-aEljlist=eEl~Ee~-aRy-maRElat=e~y-EleElliet=iBleT 

40 
waeReve~-p€££-i~€?-~l~--p-F€ffi-j,.lim&-~eEe~~eEl-.:t~-~~-~aj,.&-seet=ieR 

42 a~e-~~-eR--t.£e-~~-eE-~~~-FrGm~~a&eG-By-~-~eee~RiseEl 

~at=iR~-alit=he~it=YT 

44 
Sec. 6. 5 MRSA §1734, as amended by PL 1983, c. 349, §16, is 

46 further amended to read: 

48 §1734. Self-insurance fund limitation 

50 The self-insurance fund shall may not exceed 2% of the then 
current value of all state-insured or self-insured retention 
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property protected _ by the self-insurance fund as determined by 
the director. 

If the self-insurance. fund reaches or exceeds the maximum 
amount specified in this section, payments to the self-insurance 
fund, . as specified in section 1733, sha±± must cease and any 
excess shall must· be transferred into the Gen.eral Fund not later 
than the end of the first quarter of the next fiscal year. 

Payments to the self-insurance fund .sha±±· may not begin 
again until such time as the amount in the self-insurance fund 
drops below the maximum amount specified in this section. 

Sec. 7. 5 MRS A §1735, as amended by PL 1983, c. 349, §17, is 
further amended to read: 

§1735. Depletion of self-insurance fund 

In the event that payments from the self-insurance fund 
should reduce it below $1,000,000, the esmmissisBer Commissioner 
of Administrative and ·Financial Services shall recommend to the 
Legislature that funds be appropriated to restore the 
self-insurance fund up to the maximum amount it had previously 
attained. 

Sec. 8. 5 MRSA §1736, as amended by PL 1989, c. 857, §23, is 
further amended to read: 

§1736. Payment of losses 

Pursuant to the recommendation of the director, the 
esmmis-s-iG-:ae-r--£aa±± Commissioner of Administrative and Financial 
Services may cause payments from the self-insurance fund or 
proceeds of insurance purchased in accordance with this chapter, 
or both, to be made available for repair or replacement of 
insured property and payment of losses and loss adjustment 
expenses. 

Sec. 9. 5 MRSA §1737 is enacted to read: 

§1737. State-administered fund 

1. Creation of state-administered fund. A reserve fund, 
referred to in this chapter as the "state-administered fund," is 
created to indemnify persons and entities other than state 
departments or agencies eligible for participation in the 
state-administered fund for losses and related loss adjustment 
expenses from those perils insured against under a deductible or 
self-insured retention program as recommended by the director and 
approved by the Commissioner of Administrative and Financial 
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Services. With the approval of the commissioner, the 
state-administered fund may be used for loss prevention programs 
administered by the risk management division within the Bureau of 
General Services. The total amount of the state"-administered 
fund provided for loss prevention programs in any given year may 
not exceed 5°.., of the state-administered fund as of July 1st of 
that fiscal year. The state-administered fund is a continuing 
fund and does not lapse. 

10 2. E1igibi1ity for participation in state-administered 
fund. The director may offer insurance advice and services to 

12 persons or entities other than state departments or agencies in 
those instances when the director is statutorily directed to do 

14 so. In order to be eligible for participation, insurance 
coverage must be unavailable or offered at an unreasonable cost. 

16 In addition, the entities must demonstrate a strong public need 
for the services they provide. The director may offer insurance 

18 advice and services, for no more than 6 months, in those 
instances when the Governor, in the absence of the Legislature, 

20 determines that it is appropriate to do so based on consideration 
of the risks involved and governmental objectives served by that 

22 coverage. The director may provide insurance advice or services 
for family foster homes, as defined in Title 22, section 810L 

24 subsection 3; respite care providers, as defined in Title 34-B, 
section 620L subsection 2-A; and the Casco Bay Island Transit 

26 District created by Private and Special Law 1981, chapter 22. 
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3. Capita1ization of state-administered fund. The 
state-administered fund must be capitalized by payments from 
persons or entities insured by the fund, returned premiums or 
claims proceeds paid pursuant to terms of any insurance contract 
and by such other means as the Legislature approves. In 
establishing the initial capitalization of the state-administered 
fund, the Commissioner of Administrative and Financial Services 
may transfer from the self-insurance fund established by section 
1731 to the state-administered fund an amount that the 
commissioner determines to be the existing balance attributable 
to any risks formerly covered by the self-insurance fund that 
must be covered in the future by the state-administered fund. 
The commissioner shall deposit the state-administered fund with 
the Treasurer of State for investment. All proceeds of that 
investment accrue to the state-administered fund. The 
commissioner shall comply with applicable federal circulars and 
has the discretion to include public instrumentalities in the 
state-administered fund if the commissioner determines that the 
inclusion of these instrumentalities is necessary to allow the 
state-administered fund as a whole to offer insurance at 
affordable rates. 
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4. Limitation on use of state-administered fund. The 
state-administered fund may be used only for insurance purposes 
in accordance with this chapter and the assets of the 
state-administered fund may not be transferred to meet a 
budgetary shortfall or pay uninsured expenses. 

5. No expansion of liability under the Maine Tort Claims 
8 Act. The insurance advice and services provided by the 

state-administered fund do not expand the limits of liability or 
10 abrogate immunities contained in the Maine Tort Claims Act or any 

other state or federal law. 
12 

6. Payments from state-administered fund. Pursuant to the 
14 recommendation of the director, the Commissioner of 

Administrative and Financial Services may cause payments from the 
16 state-administered fund or proceeds of insurance· purchased in 

accordance with this section, or both, to be made available for 
18 repair or replacement of insured property and payment of losses 

and loss adjustment expenses. The rights of a person or entity 
20 insured under this section are limited to the extent specified in 

the contractual agreements or policies of insurance entered into 
22 between those persons or entities and the director and any 

involved insurance companies. Notwithstanding any contractual 
24 agreements or policies of insurance, persons or entities 

participating in the state-administered fund do not have a right 
26 of recovery except against the assets of the state-administered 

fund and do riot have recourse against the General Fund, the 
28 assets of the State or the commissioner, the director or any 

other state employee. The commissioner shall establish 
30 procedures to ensure adequate disclosure to the entities insured 

under this section of this limitation on rights of recovery. 
32 

34 

STATEMENT OF FACT 
36 

This bill will enable the State's .risk management funds to 
38 continue to provide insurance for state agencies and selected 

nons tate entities and meet federal Governmental Accounting 
40 Standards Board requirements. 
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