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L.D. 1284 

(Filing No. H- 437 ) 

STA TE OF MAINE 
HOUSE OF REPRESENTATIVES 

116TH LEGISLATURE 
FIRST REGULAR SESSION 

" 

COMMITTEJ: AMENDMENT "A' " to H.P. 955, L.D. 1?84, Bill, "An 
14 Act to Amend the Bill of Rights for Persons with Mental 

Retardation" 
16 

Amend the bill by inserting after the enacting clause the 
18 following: 

20 ' 'Sec. 1. 3.:1-:3 IYJRSA. c. 5" sub-c. IV, first 2 lines are repealed and 

22 

24 

26 

28 

30 

the following enactep in their place: 

SUBCHAPTER IV 

RIGHTS OF PERSONS WITH MENTAL 
RETARDATION OR AUTISM' 

Further amend the bill by striking out all o·f sections 2 to 
5 and inserting in their place the following: 

'Sec. 2. 34-:3 MRSA §5601, sub-§5, as enacted by PL 1983, c. 
32 459, §7, is amended to read: 

34 5. Normalization principle. "Normalization principle" 
means the pd,.nci'ple of let:t:ia~ assisting the FAea.t;,al.J.Y--F€-&aFeee 

36 person with mental retardation or autism to obtain an existence 
as close to ,no'rmal as possible and making available to hiFA that 

38 person patterns and conditidns of everyday life whieh that are as 
close as possible to the norms and patterns of the mainstream of 

40 society. 

42 Se,c.3. 34-B lYJRSA §5601, sub-§5-A is enacted to read: 

44 5-A. Person, receiving services. "Person receiving 
services" means a person with mental retardation or autism 

46 receiving services 'from the bureau or from an agency or facility ,. 
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COMMITTEE AMENDMENT "Ii" to H.P. 955, L.D. 1284 

licensed. o"r funded to provide services to persons with mental 
retardation or autism except those presently serving sentences 

.for crime. 

Sec. 4. 34-B l'YIRSA §5601, sub-§§6 and 7, as enacted by PL 1983, 
6 c. 459, §7, are amended to read: 

8 fie Residential facility. "Residential facility" means a 
facility providi~g 24-hour residential eare services for mea~a±±y 

10 re~araea persons wB~eB 'with m~ntal retardation or autism that is 
owned, oper~ted, licensed or· funded, in :whole or in ,part, ',by the 

12 department or through the Department of Human Services. 

14 7. Seclusion. "Seclusion" means the solitary placement of 
a e~ieH~-a~aRe person receiving services in a locked room for a 

16 ~eriaa-iR-eHeess-a~-aRe-BaHr any period of time. 

18 Sec. 5. 34-B MRSA §5601, sub-§7-A is enacted to re.ad: 

20 7-A. Sup;eorts. "Supports" are those actions or that 
assistance' that permits a ,person with mental' retardation Dr 

22 autism to carry out life activities as the person desires. ' 

24 Further amend the bill by striking all of sections 7 to 9 

26 

28 

and inserting in their place the fo~lowing: 

'Sec. 7. 34-B MRSA §§5602 to 5604, as enacted by PL 1983, c. 
459, §7, are amended to read: 

30 §5602. Purpose 

32 It is the inten~ of the Legislature to guarantee individual 
dignity, liberty, pursuit of happ.iness and the protection of the 

34 civil . and legal rights of meR~a~~~-~e~araea persons with mental 
retardation or autism and to 'articulate. rights of mea~a±±y 

36 re~araea persons with mental retardation or autism, so that these 
rights may b,e exercised and protected. 

38 
§5603. Entitlement 

40 
Each meR~a~~Y--Fe~aFaea person with mental retardation or 

42 autism is entitled to the rights en10yed bi citizens of the State 
and of the United States, unless some of these rights have been 

44 suspended as the result of court guardianship proceedings. 

46 §5604. Protection 

48 

50 

The Legislature finds and declares that the rights of 
mea~all~-~e~araea persons with mental retardation or autism can 
be protected best under a syste~ of eare--:wl=ri-ea services that. 
operates accordi'ng to the principles of normalization and full. 
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COMMITTEE AMENDMENT" A" to H.P. 955, L.D. 1284 

inclusion 
services 
goals of: 

and 
must 

that the state~s 

oper~te according 
State's system of 
to these principles 

, 

eaFe--sa.al-l
with the 

1. Community-based services. Continuing the development of 
6 community-based services . wa.:i:ea. that provide reasonable 

alternatives to instJ.t~tionalization in settings that are least 
8 restrictive to the el-~eH~ person receiving services; and 

10 2. Independence and productivity. Providing habilitation, 
education and other training.· to meHtal-l-y--£et.aFaea persons wa.:i:ea. 

12 with mental retardation or autism that will maximize their 
potential to -lead independent and productive lives .and wa.iea. that 

14 will afford opportunities for outward mobility from institutions. 

16 Sec.B. 34-BIV,lRSA§5605, as amended by PL 1987, c. 769, Pt. 
A, §129, is further amended to read: 

18 
§5605. Rights and' basic protections of a person with mental 

20 retardation or autism 

22 

24 

MeH~aJ,J,y-·-:-F-et-a-:t::de4--_€..J._i_e_n_t_s_--aFe 

retardation or autism is entitled to 
basic protections. 

A person with mental 
the following rights and 

26 1. Humane treatment. GlieB~s--aFe A person with mental 
retardation or autism is entitled to dignity, privacy and humane 

28 eaFe treatment. 

30 2. Practice of religion. Gl-ies~s-aFe A person with mental 
retardation or autism is entitled to religious freedom and 

32 practice without any restriction or forced infringement on a 
elieH~~s that person's right to religious preference ahd practice. 

34 
3. Commun3_cat~ons_ Gl-ieHts--aFe A person with mental 

36 retardation or autism is ·entitled to private communications_ 

38 

40 

42 

44 

46 

48 

50 

A. Eaea.-€J.4eH~ A person with mental retardation or autism 
is entitled to receive, send and maii sealed, unopened 
correspondence. Ne A person who owns or is employed by a day 
faeility or a residential facility may. not delay, hold 01' 

cen~or any incoming or outgoing' correspondence of any eJ,ieH~ 
person with mental retardation or autism, nor may a.e-Bf1eH 
any such correspondence be opened without the consent of the 
8J,ieH~ person or a.is the person's legal guardian. 

B. GlieH~s A person with mental retardation or a~tism in ~ 
residential· €aeiJ,i~4e6---aFe facility is entitled to 
reasonable opportunities for. telephone communication. 
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COMMITTEE AMENDMENT "ft" to HoP. 955, L.D. 1284 

Co Gliea~&-aFe A person with mental retardation or autism 
is entitled to an unrestricted right to visitations during 
reasonable hours, except that nothini in this provision may 
be . construed to permit infringement upon esheF--elieass~ 

others' rights to privacy. 

4. Wo~k. Glienss A person with mental retardation or 
8 autism engaged in work: programs whieh that require compliance 

with state and federal wage and,hour laws aFe is entitled to fair 
10 compensation for labor in comp1ianc~ with regulations of the 

12 

14 

16. 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44. 

46 

48 

Uni ted States' Department of Labor 0 ' • 

5. Vote. Ne--e-l-i-e-Bs A person wi.th mental retardation or 
autism may not be denied the right to vote for reasons of mental 
illness, as provided in the Consti tution of Maine, Article II, 

Sectio~ 1, unless under guardianship. 

6. Persona]. property. Eaeh---e-li-e-as A person with' mental 
reta:rdation or autism is entitled to the possession and use of 
his that person's own clothing, personal .effects and money, 
except that, when necessary to protect the e~iens person or 
others from imminent injury, the chief administrator of a day 
facility or a residential facility may take temporary custody of 
clothing or personal effects.L which he the administrator shall 
immediately return when the emergency ends. 

7. Nutrition. Eaeh-eliens A person with mental retardation. 
or autism in a residential facility is entitied to nutritious 
food in adequate quantities and meals may not be withheld' for 
disciplinary reasons. 

8. Medica]. care. Eaeh--eI4ens A person with mental 
retardation or autism 'is . enti tled to' receive prompt and 
appropriate medical and' dental treatment and care for physical 
and mental aifments and for the prevention of any illness or· 
disability, and medical treatment shall must be consistent with 
the ac~epted standards of medical practice in the community, 
unless the religion of the eliens person with mental retardation 
or autism so prohibits. 

A. Medication may be administered only at the written order 
of a physician. 

B 0 Medication may not b.e used as punishment, for the 
convenience of staff, as a substitute for .a habilitation 
plan or in unnecessary or excessive quantities. 

·C 0 Daily notation of medication received by each elieHt 
person with mental retardation or autism in a residential 
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COMMITTEE AMENDMENT'" A" to H.P. 955, L.D. 1284 

facility sball must be kept in the elieat~s records of the 
person with mental retardation or autism. 

D. Periodically, but no less frequently than every 6 
months, the drug regimen of each elieal: person with mental 
retardation or autism in a residential facility sball must 
be reviewed by 'the attending physician or other app,ropriate 
monitoring body, ,consistent with appropriate standards of 
medical practice; 

E. All prescriptions sb""ll must have a termination date. 

F. Pharmacy services at each reside'ntial facility operated 
by the department sball must be directed or supervised by a 
professionally competent pharmacist licensed according to 
the provisions of Title 32, chapter 41. 

G. Prior to. instituting 
treatment or carrying out 
and informed con~~nt sbal± 

a plan of experimental medical 
any surgical procedure, express 

must be obtained from the e±iea~ 

person with mental retardation or autism, unless the 81iea~ 

person has been .found to be legally incompetent, in which 
case the elieat~s person's guardian may consent. 

(1) Before making a treatment or surgical decision, 
the 81ieat--sball person must be given information, 
including, but not limited to, the nature and 
consequences of the procedures, the risks, benefits and 
purposes of the procedures and the availability of 
alternate procedures. 

(2) The 81ieat person or, if legally incompetent, his 
that person' s guardian may, wi thdraw bis ,express and 
informed consent at any time, with or without, cause., 
qefore treatment or surgery. 

H. Notwithstanding the absence of express arid informed 
consent, emergency medical care or treatment may be provided 
to any elieat person with mental retardation or autism who 
has been injured or who is suffering from an acute illness, 
disease or condition if delay in irii tiation of emergency 
medical care or treatment would endanger the health of the 
elieat person. 

I. Notwithstanding the absence of express and informed 
consent, emergency surgical procedures may be provided to 
any ~lieat.person with mental retardation or autism who has 
been injured or who is suffering from an . acute illness, 
disease or condition if delay in initiation of emerg,ency 
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COMMITTEE AMENDMENT "PI" to H. P. 9 55" L. D. 1284 

surgery would substantially endanger the health of the 
e±:i:eHl: person. 

9. Sterilization. 
or autism may not be 
chapter 7. 

-
A e±:i:eHl: person with m~ntal retardation 
sterilized, except in accordance with 

8 10. Social activity. Eaea--e-J:.i-e:el: A person with me'ntal 
retardation or autism is entitled to suitable opportunities for 

10 behavioral and leisure" time activities' waiea that include social 
interacti.on.' , , 

12 
11. Physical exercise. Eae-a--€-l-ieal: A person .with mental 

14 retard~tion or autigm is entitled to opportunities for 
appropriate physical exercise, including the use of available 

16 indoor and outdoor facilities and equipment. 

18 12 •. Discipline. Discipline of e±:i:eHl:s persons with mental 

20 

2~ 

24 

26 

28 --

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

retardation or autism is governed as follows. 

A. The chief administrative officer of each facili ty shall 
prepare, a written statement of. policies and procedures for 
the control and discipline, of e±i-e:e~sr--waiea persons 
receiving services that is directed to the" goal ,of 
maximizing the growth and development ,of l:ae-el4eHl:s persons 
receiving services. 

. (1) G!:i:eBl:s Persons receiving services are enti t'led to 
participate, as appropriate, in the formulation of the 
policies and procedures. 

(2) Copies of the statement of policies and proced~res 
saa±± must be given, to each e±:i:eal:, person receiving 
services and, if the, e±:i:eB,l: person has ~een adjudged 
incompetent, to ais that person's parent or legal 
guardian. 

(3) Copies of the statement of policies and procedures 
saa±± must be posted in each residential and day 
facility. 

B. Corporal punishment or any form of inhumane discipline" 
is not permitted. 

C. Seclusion is not permitted. 

P~--~~ir~~--~~-a-~~~-~~-i-:e-a-~~~~-~-EeF' 
±esS-l:aaB~aH-aeHF-:i:s-FeFm:i:l:l:eeT-aHl:~ 
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COMMITTEE AMENDMENT" f1" to H.P. 955, L.D. 1284 

13m 

fH--~-s--a:aJ:y--pe-t"-m-i-t-t-ed--i:a--9ffi€H:"~i-e-s--ta-¥-o-t.-e-c-t--tae 

eJ:ie:at-s~-9the~S-Etam-immi:ae:at-i:ajHtYT-a:aa 

f6}--~-&SaEE-~~-&ha~~-¥~£~~~~~-~~-~-~~~-ss 

fllaeea--a-t--lG-mi:aHte--.i:n-t.-e-r-va-l-s--tht9l:l19h9Ht --t-he--al:ltatis:a 
aE-the-FJ:aeeme:atT 

Behavior modification. Behavio'r modification of 
e'J:ie:ats persons receiving services is governed as follows. 

A. Ner--eJ:ie:at A' perso-n receiving services" may' not be 
subjected to a treatment program to eliminate bizarre or 
unusual behavior without first being examined by a physician 
to rule out the possibility that sHeh--beha-t.r-i-iH'-6--ax:e the 
behavior is organically caused. 

B. Treatment programs involving the use of noxious or 
painful stimuli may be used only to correct, behavior more 
harmful to the elie:as person receiving services than is the 
treatment program: 

(1) On the recommendation 
psychologist; and 

of 

(2) With 
review, of 
residential 
department. 

the approval, following 
the chief administrative, 
facili ty and a--G-l-i-e-:as an 

a physician or 

a case-by-case 
officer of the 
advocate of the 

14. Physical restraints. GJ:ie:ats Persons with menta], 
retardation or autism are entitled to be free from, physical 
restraints, which include totally enclosed cribs and barred 
enclosures,' but physical, restraints may be employed only in 
emergencies to protect the eJ:ie:as person from imminent injury to 
himseJ:E that person or others. 

A. Physical restraints may not be used as 
the convenience of the staff or as a 
habilitative services. 

punishment, 
substitute 

for 
for 

B. Physical 
restrictions 
removed when 

restraints may impose only the least possible' 
consistent with their purpose and saaJ:J: must be 
the em~rgencyends. 

C. Physical r~straints may not cause physical injury to the 
eJ:ie:at person receiving services and shaJ:J: must be designed 
to allo~ the greatest possible comfort. 

D. Mechanical supports used in normative s~tuations to 
achieve proper body position·.and balance are not considered 
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COMMITTEE AMENDMENT" fr to H.P. 9,55, L.D. '1284 

restraints, but mechanical supports shall must be 
prescriptiveiy designed ,and applied under the supervision of 
a qualified professional with concern for principles of good 
body alignment, circulation and allowance for change of 
position. 

E. Daily reports .on t~e use, of restraints shall must be 
made to the appropriate chief administrative officer of the 
facility. 

15. 
services 
1207. 

(1) The 
involving 
used, the 
usage. 

reports 'shall. must summarize all" cases 
the use of restraints, the type of restraints 
duration of usage and the reasons for the 

(2) A monthly summary of the reports shall must be 
relayed to the Office of Advocacy. 

Records_ 
shall must 

All eliest records of persons receiving 
remain confidential· as provided in section 

A. The eliest person with mental retardation or autism or, 
if the eliest person, is in'competent, a parent or guardian is 
entitled to have access to the records upon request. 

B. The commissioner is entitled to have access to, the 
records of a day facility or a residential facility if 
necessary to carry out the statutory functions of the 
commissioner's office. 

'Sec. 9. 34-B MRSA §5606, as enacted by PL 1983, c. 459, §7, 
is amended to read: 

§5606. Violations 

1. Report and investigation. Any alleged violation of a 
38 eliest~s the rights shall of a person receiving services must be 

reported immediately to the Office of Advocacy of the department 
40 and to the Attorney General's office. 

42 A. The Office of Advocacy shall conduct an investigation of 
each alleged violation pursuant to section 1205. 

44 

46 

48 

B. ,The Office of Advocacy shall submit a written report of 
the findings, and results of the inves tigation to the chief 
administrative officer of the facility in which the elieH~~6 
rights' of the person receiving services were allegedly 
violated and to the commissioner wi thin 2 working days after 
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COMMITTEE AMENDMENT .. A" to H. P. 955, L. D. 1284 

the day 
incident. 

of 'the occurrence or dis<?overy of the alleged 

2. Civil liability. 
rights or privileges of 
granted by this subchapter 
law. 

Any person who violates,or abuses any 
e~ieBBs persons receiving services 

is liable for damages as determined by 

A. Civil damages may be awarded for negligent or 
intentional violations .-of this subc,ha1?ter. 

, ' 

12 B.' Good-faith compliance with ~he provisions of this 
subchapter in connection with evaluation, admission, 

14 habili tat ion pro'gramming,. education, treatment or discharge 
of a e~ieBB person receiving services is a defense to a 

16 civil action under this s~bchapter. 

18 3. Prohibit-ad acts; penalty; ,defense. A person is guilty 
of violation of, t:he rights of a FReBBaJ:J:y--r-e-t.-ai:"-ded--elieBE person 

20 with mental retardation' or autism who is receiving services if He 
that person intentionall'y violates or abuses any rights or 

22 privileges of e~ieBBs persons receiving services granted by this 
subchapter. 

24 

26, 
A. Violation of the ~ights of a, FReBBa~~y--r-e-t.-ai:"-ded--e~ieBE 
person with mental retardation or autism who is receiving 
services is a Class E crime. 

', ••• 0 28 

30 

32 

34 

B. Good-faith' compliance with the provisions of this 
subchapter in connection with, evaluation, admission, 
habilitation programming, education, treatment or discharge 
of a e~ieBB person receiving services is a defense to 
prosecution under,this subchapter.' 

Further amend the bill in section 11 in that part designated 
36 ';§5608." by st;r:-iking out all of subsection 2 and inserting in its 

place the following: 
38 

'2. Duties. The e~ieBE government of the persons receiving 
40 services shall work closely with the bureau and the Office of 

Advocacy to pro~ote the interests and welfare of all residents in 
42 the facility.' 

44 

46 

Further amend the bill by renumbering the sections to read 
consecutively. 
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STATEMENT OF FACT 

This amendment changes references to "persons wi th mental 
retardation" to "persons ~i th mental retardation or autism" to 
reflect the Bureau of Mental Retardation's current statutory 
responsibility to provide services to people with autism. The 
amendment also repeals a section of the statutes that allows 
persons with mental retardation or autism to be isolated in a 
locked room. The amendment also makes a technical correction to 
the bill. 

, , 

Reported by the committee on Human Resources 
Reproduced and distributed under the direction of the Clerk of the 
House 
5/25/93 (Filing No. H-437) 
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