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WORKERS~~-~COMP BILL ro, 

STi·\TE Lt'; \'\' ; 
AU{~}~i..;; r '::',," 

115th MAINE LEGISLATURE 

THIRD SPECIAL SESSION-1992 

No. 2464 

H.P. 1783 House of Represenwives, September 10, 1992 

Submined by the Blue Ribbon Conunission 10 Examine Allematives 10 the Workers' 
Compensation Syslem and 10 Make Recommendations Concerning Replacement of the Present 
Syslem punuanl 10 Resolve 1991, chapler 59. 

DEBORAH BEDARD WOOD, Cieri: 

STATI! Of MAINH 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND NINETY -TWO 

An Aci ro ~'~W~, Compematioo AcI aDd WodD:rs' 
Cwlpe>I$1'joo I=m:sna: ~ , 

(EMERGENCY) .', 

' ......... . 

:':~; .~. :.' . 
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Emergency preamble. Whereas, Acts of the LegiGlature do not 
become effective until 90 days after adjournment unless enactod 
as emergencies; and 

Whereas, the ns .. d for reform of th.. state workers' 
6 compensation system is widely recognized; and 
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Whereas, th .. Blu .. Ribbon Commission to Ez"",ine Altern .. tives 
to the Workers' Comp .. nsation Sy.tem bas b .. en establisbed to 
recommend workers' compensation system refo~s; and 

Whereas, that commission baa completed its study and 
proposed draft legislation. wbicb it recommends for immedi .. te 
enactment; and 

Whereas, immediate .. nactment of workers' comp .. nsation 
refo~ legislation is necessary to protect the interests of 
injured workers, businesses and insurers; and 

Whereas, in the judgment of th.. Legislature. these facts 
create an emergency within the meaning of tba Constitution of 
M .. ine and requir.. th.. following l .. gisl .. tion .. s immediately 
n .. cossary for the preserv .. tion of the public pa .. ce. bealth and 
safety; nov, therefore, 

26 Be it enacted by the People of the State of Maine as follows: 

~ PART A 

30 Sec. A·I. 2 MRSA §6, sub-§7, ,A, as en .. cted by PL 1985. c.' 
312. Pt. A. §l. is rep .... led. 

32 
Sec. A·2. 2 MRSA §7, sub-§l, as amended by PL 1989. c. 502. 

14 Pt. A. §5. is r .. pealed. 
~ . , 

36 Sec. A·3. 3 MRSA §91:7, sub-§U, '(8, as amended by PL 1991. c. 
801. §l and .. ffected by §9. is further amended to re .. d: 

38 
R. Independ .. nt .. gencies. 

40 
(1) St .. t .. Civil Service App .... ls Bo .. rd; 

42 
(2) KaiDe Labor Relations Board; 

44 
(3) Workers' Compens .. tion ~8~'ssi8. ~; 

'I 46 
(~) Bo .. rd o:f Accountancy: 

48 
(5) Stat .. Board of Soci .. l Worker LiceD&Ure; 

50 
(6) Electrician.' Ezamining Ro .. rd; 

52 

P"g .. l-LR3951(1) 

Addi ti anal cOp'i'!;s·"a,vailabTs'from Deborah S'edard Wood, Cl erk of the House. State House'Sta ti on 2, Augusta,ME 04333-0002 or Joy J. 0' Bri en, 
Secretary of the,Senate, State House Station 3, Augusta, ME 04333-0003. Please mak~tch~ck for $2.50 payable to Treasurer, State of Maine. 
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(7) Maine Occupationi'll 
Committee: 

Ioformilt.ion Coordinating 

(8) State Employee Health Commission; 

(9) Board of Counseling Professionals Licensure; and 

(10) Board of Real Estate Appraisers. 

Sec. A-4. 5 MRSA §953. as repealed and replaced by PL 1985. 
c. 601. §1. is repealed. 

Sec. A-5. 5 MRSA §12004-G. sub-§35 is enacted to read: 

~ersl Com­

l!1l-!Wl.t.JJm 
fuJ.HJ1 

!&li.L.!!lIY-ti 
J.l1LJ;.a . 

nOO: ex­
UJ:l11illJi 

Sec. A-6. 5 MRSA §12004-1, sub-§§89 and 90. as enacted by PL 
1987. c. 786. §5. are repealed. 

Sec.A-7.39MRSA. as amended. is repealed. 

Sec. A-8. 39-A MRSA is enacted to read: 

L~rt may be know~qg cited and referred to in 
1tL~.~ing-'ii_j\nd agreeme~his Part as the "Maine Worke..r.L 
!:J1l!!1'Jrnsation Act of 1992." 

AL...l!Jied in this Part. uP.J..!.'~.l'-~J2nt.Jlltt __ Q .. tluu~ue. 
jmti..!:.ill.e.s. the fQllQwing terms ha'll'........t.be follQwil!!I-l1Jl:.pm9h 

.:!.........-Aner-twr; avenglL-.!!l:.e~J.Y.......1@.!Ie. "After-tall averagll 
!!.~ .. e~ lY.....!!..a~n:i_~\ltJl[age wee.lU.Y......!!.l!gl' .......... li....J1!illl!ed in ·suJ1S..Ilill2!l 
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~~_[ e ~ .. ~ .. <;.e <;I_bY-tillL 1llJ2li! t. e d wee k..lL...ilmQ~l!t........thJ! .. t....._!!9J.Llil_.l!l\ \tll........Qe ell 
I!S'li:!-...l!Il9Jl.r..-..tI!!L...EJlJ;!.e~ In.urancll Cont.r.ilrn..t.iQn. Act. 26.....!l.n..i..teQ 
Sl~~~S~J2DS 3101 tQ 3126. stat.e incQme taA...-'IQ2...ll'~~ 
in~Ql!!!LJ~IIILJ:.i1li:ulru..~~.nnllal basis. usinqJS thp num~ 
el!llJ!ll2J.;i.o..rlli.......t.b~~employee· S Qllpel!Qent.s plus the_empl..Q.ye.ll... 
a~tb~t--~xcess itemized deductions. Effective Janua~ 
l~~~uary 1st t.hereaftllr. the applicablll [eQeral and 
rtBte laws in effect 00 the precedigg ,July 1st are used in 
de.tllUll.inin9 the after-tall weeklY wage. Each OeceIllhltL.....l.s.t .. JJIJ:: 
QQl\L~1 publish t.~les Qf the aYllrage weekly wage agQ 80' of 
~x average weekly wage that will take effect on th~ 

~nuary 1st. These tabl~~clusiye for th~ 

purpose of converting an average weekly wage into 80' of 
att~~ average weekly wage. 

~-------...\gru_\ll.t:gre. "Agriculture" means the operation of farm 
premises. including; 

A. T!Jl' plantin.g. cultivating. prQQIDn9. Q[owil!.L.....i!nd 
hD.IJL~g of agricultural or horticultural commoditie:L....QD 
th2:i.e premises: 

~~g Qf livestQck and PQu1try QD t~llJ!l_i~~ 
Q.[ 

~JlY work performed as an incident to or in cooiYntl..i2n 
!!.l..th......tii=e.....J.anrr ...... ..I1perations. includina.........tb!l.........PJ:llp.!I.<-ming 
aq~...-.lit2ring of these commQdit.ill~ [Qr marke~'--tP~~ 

QJ?~ [JItilwll 

~~~nt to Qr in cQnjunctiQn wit.b...g~in~nd 
b.a.Lv_e5.tiJ1...g ... ..tarm QPerations Qf t!lJLSj)1I1.....JLeJ!1.e..l..!!.YeS..l.......l\I]~ 

~re not provided as a service for oth~ 
~atiQns or employers, 

~a.g,lb.J.[.e, "Aquaculture" means the commercial cUlt.u.I..e 
2I--hy£hAndry of oysters. clam~~lops, mussels. salmon or 
turnL. 

~~tlr w!t(JllS or !!VlIrl!gl! ..... "lL-!!:l!lJl:l.li~,i.!!91l 
2~~e term "aye rage weekly wag!!!s" Qr "ave.r.A~.e..s:..k..U 

~9l!.li.<......lIl=..iP..!IlL.l2LJiIIlary" is defined as fQllQvs. 

A. "Average weekly wages. earnings or salary" of an injured 
employee means the amount tbot the em21Qyee was receiving at 
thll....tim~he injury for.thll hQurs and days con.stit~in~ 
~~ll working week In the employment or occupatIon ln 
!!hich the e~e was engaged when injured: exceRt.-t,hat 
this does not include any reasonable and customary allowan~ 
~ emploYlle by the employer (Qr tb.IL....I!l!.r.J::b.i:lSll... 
!!!AiJlt!illa~r USll Qf any chalnsa~..:;e.d....in.......tbll 
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employee's occupation if that employment or occupation had 
continued on the part of the employer for at least 200 full 
working days during the year immediately preceding that 
injury. For purposes of this paragraph. "reasonable and 
customary allowance" is the allowance proyided in a 
negotiated contract between the employee and the employer 
or. if not proyided for by a negotiated contract. an 
allowance determined by the Department of Labor. Bureau of 
Employment Security. In the case of piece workers and ot~ 
employees whose wages during that year haye generally yaried 
from week to week. wages are ayeraged in accordance with the 
method proyided under paragraph B. 

B. When the employment or occupation did not continue 
pursuant to paragraph A for 200 full working days. "ayerage 
weekly wages. earnings or salary" is determined by diyiding 
the entire amount of wages or salary earned by the injured 
employee during the immediately preceding year by the total 
nYIDber of weeks. any part of which the employee worked 
during the Same period. The week in which employment began. 
if it began during the year immediately preceding the 
injury. and the week in which the injury occurred. together 
with the amounts earned in those weeks. may not b~ 

considered in computations under this paragraph if their 
inclYsion would reduce the ayerage weekly wages. earnings or 
.rull..i!..rY..-

C. Notwithstanding paragraphs A and B. the aye rage weekl,Y 
wage of a seasonal worker is determined by dividing the 
lm!l!loyee's total wages. earnings or salru:y:J.or thE: priQ.[ 
calendar year by 52. 

(1) For the purposes of this paragraph. the term 
"seasonal worker" does not include any employee whQ is 
customarily employed, full time or part time, for more 
than 26 weeks in a calendar year. The employee need 
not be employed by the same employer during this period 
to fall within this exclusion, 

(2) Notwithstanding subparagraph (1), the term 
"seasonal worker" includes. but is not limited to, any 
emplQyee whQ is employed directly in agriculture or in 
the haryesting Qr initial hauling of forest products. 

p. When the methQds set Qut in paragraph A, B or C of 
arriying at the aye rage weekly wages, earnings or salary of 
the injured employee can not reasonably and fairly be 
applied, "average weekly wages" means the sum, haying regard 
to the previous wages. earnings Qr salary of the injJ.!ll2 
employee and of Qther employees Qf the same or mQst similar 
class working in the same or most similar employment in the 
~e or a neighboring IQcality, that reasonably representli 
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the weekly earning capacity of the injured employee in the 
employment in which the employee at the time of the injury 
was working. 

E. Wllen the employee is employed regularly in any weM 
concurrently by 2 or more employers, for one of whom the 
employee works at one time and for another of whom the 
employee works at another time. the employee's aye rage 
weekly wages are computed as if the wages. earnings or 
salary receiyed by the empioyee from all such employers were 
wages, earnings or salary earned in the employment of the 
employer for whom' the employee was working at the time of 
the injury. 

F. Wllen the employer has paid the employee a sum to coyer 
any special expense incurred by the employee by the nature 
of the employee's emplQyment. the sum paid is not reckoned 
as part of the employee's wages, earnings or salary. 

G. The fact that an employee has suffered a preyious 1nlJ.!£Y 
or received compensation for a previQus injury does not 
~clude cQmpensation for a later injury or for deathL-b~ 
in determining the cQmpensation for a later injury or death, 
the employee's aye rage weekly wages are the sum that will 
reasonably represent the employee's weekly earning capacity 
at the time of the later injury in the employment in which 
the employee was working at that time. and are cQmputed 
accQrding tQ and subject tQ the limitations of this 
subsection. 

H. "Aye rage weekly wages. earnings or salary" does not 
include any fringe Qr other benefits paid by the emplQyer 
that cQntinue during the disability. Any fringe or Qther 
benefit paid by the emplQyer that dQes not continue during 
the disability must be included for purposes Qf determining 
~loyee' s ayerage weekly wage tQ the extent that the 
inclusiQn Qf the fringe or other benefit will not result in 
a weekly benefit amount that is greater than 213 of the 
state aye rage weekly wage at the time Qf injury. 

5. Board: board l!ember. "Board" means the Workers t 

CQmpensation BQard created by section 151 and includes a designee 
~he bQard. "Board member" means any member of the board, 
including the chair. 

6. Community. "CQmmunity" means the area within a 75 mile 
ruius of an employee's residence or the actual distance from an 
f!1!!ployee's nQrmal wQrk lQcatiQn tQ the emplQyee' s residence at 
toe time of an emplQyee's injury, whichever is greater. 

7. COl!IJ?ensati~eme. "Compensation payment 
scheme" means the prQcedure wJtereby an employer is required to 
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prQvide cQmpensatiQn Qr Qther benefits under this Act to an 
!rn!IW1yee. "CompensatiQn pal'IDent schll.me" includes a decree Qf tlu! 
bQard. pal'IDent under the early-pal' system provided in former 
Title 39. section 5l-B and. in case of injuries priQr tQ January 
1. 1984. an apprQved agreement. 

o. De,pendent. "Dependent" means a member Qf an employee' s 
family or that employee' s next of kin who is wholly Qr partly 
dependent UPQn the earnings of the employee for supPQrt at the 
time Qf the injury. The follQwing persQns are conclusively 
presumed to be wholly dependent fQr sUPPQrt upon a deceased 
emplQyee: 

A. A wife upon a husband with whom she liyes. or frQm whom 
she is living apart for a justifiable cause or becau~ 
has deserted her. or upon whom 'she is actually dependent in 
any way at the time of the injury. A wife liying apart from 
ber husband shall produce a court order or Qther competent 
evidence as to separation and actual dependency: 

B. A husband upon a wife with whom he liyes. Qr upon whQm 
he is actually dependent in any way at the time of the. 
injury: and 

C. A child. including an adQpted child or a stepchilJ.'\L 
unde.r the. age. of 18 Ye.ars. or unde.r the age. of 23 years if a 
student or over the age of 18 years but physically or 
mentally incapacitated frQm earning. who is dependent UPQn 
the parent with whQm the dependent is living or UPQn whQm 
the de.pendent is actually dependent in any way at the time 
Qf the injury to the parent. there being no surviving 
dependent parent. For the purposes of this paragraph. 
"child" includes any dependent posthumQUS child whQse mother 
is nQt liying. If there is mQre. than one child dependent. 
the cQmpensation must be diyided equally among the.m. 

For the purposes of this paragraph. the term "student" means 
a person regularly pursuing a full-time course of study or 
training at aD institution that is: 

1 \) 

(1) A school. college or university operated or 
directly supported by the United States Qr by any state 
or local gQvernme9t or political subdiyision thereof: 

(2) A school. college or university that has been 
accredited by a state or by a state-recognized or 
natiQnally recognized accrediting agency or body: 

(3) A schQol. college or university not acc~ 
pursuant to subparagraph (2) but whose credits are 
accepted. on transfer. for credit Qn the same basis as 
if transferred from an accredited institution by nQt 
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fi.wer than 3 institutions accredited pursuant to 
subparagraph (2): or 

(4) An additional type of educational or training 
institution as defIned by the board. but not after the 
dependent reaches the age of 23 or has cQmpleted 4 
years of education beyond the high school level. except 
that. when the dependent's 23rd birthday occurs during 
a semester or other enrollment period. the dependent 
continues to be considered a student until the end of 
the semester or other enrollment period. 1\ child 1a 
not deemed tQ have ceased to be a student during any 
interim between school years if the interim does not 
exceed 5 months and if the dependent shows to the 
satisfaction of the board that the dependent has a bQna 
fide intention of continuing to purslle a full-time 
course of education or training during the semester or 
other enrollment period immediately following the 
interim or during periods of reasQnable duration during 
which. in the judgment of the board. the dependenL.ili 
prevented by factors beyond the dependent's control 
from pursuing the dependent's educatiQn. A child is 
not deemed to be a student under this Act during a 
periQd of service in the Armed Forces of the United 
~ 

In all other cases. 9uestions of.t9.tal or partial dependency mU£t 
be determined in accQrdance with the fact as the fact was at the 
time. of the injury. If there is more than one person whQ1U 
dependent. the compensation must be divided equally amQng them 
and persons partly dependent. if any. are not entitled to a part 
Qf the compensation during the period in whiCh compensation is 
paid to persons wholly dependent. If there is no one wholly 
dependent and more than one person who is partly dependent. the 
compensation must be divided amQng them according to the relative 
extent of their dependency. If a dependent is an alien residing 
outside the United States or outside the Dominion of Canada. the 
compensation paid to anY such dependent is 1/2 that provided in 
the case of the death of an employee. 

2. Dependent of another person. For purposes of the 
payment or the termination of compensatiQn under section 215. 
~ependent of another person" means a widow or widQwer of a 
~sed emplQyee that Qver 1/2 Qf that persQn's sUPPQrt during a 
calendar year was provided by the other person. 

10. Design professional. "Design professional" meallll 

A. An architect. prQfessiQnal engineer. landscape 
architect. land surveYQr. geolQgist' or soil scientist 
licensed tQ practice that prQfessiQn in the State in 
~nce with Title 32: Qr 
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B. Any corporation or partnership. professional or general. 
that employs one or more of any of the professionals 
described in paragraph A and whose sole purpose is t~ 
rendering of professional services practiced by any 
professional described in paragraph A. 

11. Employee. The term "employee" is defined as foUo';'s. 

A. "Employee" includes officials of the State and officials 
of counties. cities. towns. water districts and all other 
quasi-public corporations of a similar character. eyery duly 
elected Qr appointed exEicutiye officer of a priyate 
corporatiQn other than a charitaple. religiQus. educational 
or other nonprQfit cQrporatiQn. and eyery person in the 
service of anQther under any contract Qf hire. express or 
implied. oral Qr written. except: 

(1) PersQns engaged in maritime emplQyment or in 
interstate or foreign cQmmerce who are within the 
exclusiye jurisdictiQn Qf admiralty law Qr the laws Qf 
the United States: 

(2) Firefighters. including YQlunteer firefighters whQ 
are active members of a volunteer fire association as 
defined in Title 30-A. sectiQn 3151: yQlunteer 
emergency medical seryices persQns as defined in Title 
32. sectiQn 83. supsection 12: and police officers are 
emplQyees within the meaning Qf this Act. In cQmputing 
the average weekly wage of an injured YQlunteer 
firefighter or yolunteer emergency seryices persQn. the 
aye rage weekly wage must pe taken tQ be the earning 
capacity Qf the injured emplQyee in the QccupatiQn in 
which the employee is regularly engaged. EmplQyers who 
hire wQrkers within this State tQ wQrk Qutside the 
State may agree with these wQrkers that the remedies 
under this Act are exclusiye as regards injuries 
receiyed outside this State arising Qut Qf and in the 
cQurse Qf that employment: and all contracts Qf hiring 
in this State. unless Qtherwise specified. are presumed 
tQ include such an agreement. Any reference tQ an 
employee whQ has peen injured must. when the emplQyee 
is'dead. include the emplQyee's legal representatiyes. 
dependents and Qther perSQns tQ whQm compensatiQn may 
pe payaple: 

(3) Notwithstanding any Qther prQyisiQns Qf this Act. 
any charitaple. religiQus. educatiQnal Qr Qther 
nQnprofit cQrpQratiQn that may pe Qr may pecQme an 
assenting emplQyer under this Act may cause any duly 
elected or appQinted executiye officer tQ pe an 
employee Qf the cQrpQratiQn py specifically including 
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the executiye officer among those to whom the 
corporation secures payment Qf compensation in 
conformity with chapter 5: and the executiye Qf(.iJ;ju 
must remain an emplQyee Of the corporation under this 
Act while such payment is SQ secured. With respect to 
any cQrporation that secures compensation py making a 
contract of workers' compensation insurance« specific 
inclusion of the executiye officer in the contract 
causes the officer to be an employee of the corporation 
under this Act: 

(4) Any persQn who. in a written statement to the 
poard. waiyes all the penefits and priyileges prQyided 
py the workers' compensatiQn laws. proyided that the 
board has found that persQn tQ pe a pona fide owner of 
at least 20'" of the Qutstanding YQting stock Qf the 
cQrporation py which that person is emplQyed Qr a 
sharehQlder Qf the prQfesslQnal cQrpQratiQn py which 
that persQn is emplQyed and that this waiyer was nQt a 
prerequisite cQnditiQn tQ emplQyment. FQr the purpQses 
Qf this supparagraph. the term "prQfeslii.oniU 
cQrporatiQn" has the same meaning as fQund in Title 13. 

, sectiQn 703. supsectiQn 1. 

Any person may reyoke or rescind that person I s waiver 
upon 30 days' written nQtice tQ the poard and that 
persQn's emplQyer. The parent. sPQuse Qr child Qf a 
persQn whQ has made a waiyer under the preyiQus 
sentence may state. in writing. that the parent. spouse 
or child waives all the penefits and priyileges 
prQyided py the workers' cQmpensatiQn laws if the PQard 
finds that the waiyer is not a prereguisite cQnditiQn 
tQ employment and if the parent. spouse or child is 
emplQyed by the same cQrpQratiQn that emplQYs the 
person who has made the first waiyer: 

(5) The parent. spouse or child Qf a sole proprietQr 
who is emplQyed py that sole prQprietor Qr the parent. 
sPQuse or child Qf a partner who is emplQyed py the 
partnership Qf that partner may state. in writing. t~ 
the parent. sPQuse or child waiyes all the benefits and 
priyileges prQyided py the wQrkers' cQID[!ensatiQn laws 
if the PQard finds that the waiyer is nQt a 
prerequisite cQnditiQn tQ emplQyment: 

(6) EmplQyees Qf an agricultural emplQyer when 
haryesting 150 cQrds Qf wQod Qr less each year frQm 
farm wOQd lQts. proyided that the emplQyer is cQyered 
under an emplQyer's liapility insurance PQlicy as 
required in supsectiQn 17: 

(7) An independent contractQr: Qr 
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(8) Except as otherwise provided in section 401, i~ 
person employs an independent contractor, any employee 
of the independent contractor is not considered an 
employee of that person for the purposes Qf this Act. 
The persQn whQ emplQys an independent contractor is not 
resPQnsible fQr prQviding wQrkers' compensation 
insurance cQvering the payment Qf cQmpensation and 
~nefits tQ the emplQyees Qf the independent 
contractQr, An insurance CQmpany may nQt charg~ 

p~mium tQ any perSQn fQr any employee excluded by this 
subparagraph. 

D, "EmpIQyee" includes, if the persQn elects to be 
persQnally covered by this Title, any person whQ regularly 
operates a business or practices a trade, prQfessiQn Qr 
occupation, whether individually or in partnership or 
associatiQn with Qther persQns, whether Qr not the persQO 
hires employees, Such a persQn shall elect personal 
coverage by insuring and keeping insured the paYID~ 
compensation and other benefits under a workers' 
~pensation insurance policy. The insurance policy must 
clearly indicate the intentiQn Qf the parties to provide 
coverage for the person electing tQ be persQnally covered. 
The insurance company shall file with the board notice, in 
such form as the board approves. of the issuance of any 
workers' compensation policy to a person electing personal 
coverage, That insurance may not be cancelled within the 
time limited in that policy for its expiratiQn until at 
~st 30 days after mailing a notice of the cancellation of· 
that insurance to the board and the person electing personal 
coverage. In the event that the person electing personal 
coverage has Qbtained a workers' compensation insurance 
policy from another insurance company, and that insurance 
w=es effective prior to the expiration of the 30 days. 
cancellation is effective as Qf the effective date Qf the 
Q!.her insurance, The Superintendent Qf Insurance is 
authorized to review fQr approval. at the superintendent's 
ru.lU;retiQn. an apprQpriate classificatiQn for this class Qf 
persons and a reasonable rate. 

C. "Employee" dQes not include any persQn who is otherwi6ll. 
an employll.ll.. if the pll.[Son is injurll.d as a rll.sult of thll. 
person's volUntary participation in an employer-sponsored 
athletic event or an emplQyer-sponsQred athletic team. 

D. "Employee" does not include a real estate broker or 
salesperson whose services are performed for remuneration 
solely by way Qf commissiQn if the broker or salesperson has 
signed a CQntract with the agency indicating the existence 
~ independent CQntractQr relationship. 
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~ "Employee" does nQt include any person whQ is a 
sentenced prisQner in actual execution Qf a term of 
~rceration imposed in this State Qr any other 
juriSdictiQn for a criminal Qffense, except in relation to 
compensable l.nJuries suffered by the prisoner during 
incarceration and whilll. the prisoner is: 

/1) A prisQner in a cQunty jail under final sentll.nce 
of 72 hours Qr less and is assigned tQ work Qutside Qf 
the county jail; 

(2) Employed by a private emplQyer! 

(3) Participating in a wQrk release program: 

(4) Sentenced tQ imprisonment with intensivll. 
supervisiQn under Title l7-A. sectiQn 1261: Qr 

(5) EmplQyed in a prQgram established under a 
certificatiQn issued by the United States Department Qf 
Justice under 18 United States CQde, SectiQn 1761, 

12. Emp1Ql'er. The term "employer" includes: 

A. Private employers; 

D, The State; 

C. Counties; 

D. Cities! 

E. Towns; 

F, Water districts and all Qther quasi-pUblic corporatiQns 
of a similar nature: 

G. Municipal school committees: 

H. UniQn school committees: and 

I. Design professiQnals. 

If the emplQyer is insured, "employer" includes the insurer. 
lill.lf-insurer or group self insurer unless the cQntrary intent is 
apparent from the context or is inconsistent with the purposes of 
this Act. 

13. Independll.nt contractor. "Independent contractor" mean~ 
a person who performs services fQr another under CQntract.· but 
lito is not under t~ential control Qr superintendence of the 
other pe.!.:son while performing those services, In determining 
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whether such a relationship exists. the board shall consider the 
following factors: 

A. Whether or not a contract exists for the person to 
perform a certain piece or kind of work at a fixed price: 

B. Whether or not the person employs assistants with tile. 
right to supervise their activities: 

C. Whether or not the person has an obligation to furnish 
any necessary tools. supplies and materials: 

D. Whether or not the person has the right to control the 
progress of the work. except as to final results: 

E. Whether or not the work is part of the regular business 
of the employer: 

F. Whether or not the person's business or occupation is 
typically of an independent nature: 

G. The amount of time for which the person is employed: and 

H. The method of payment. ~hether by time or by job. 

~ying these factors. the board may not give any particular 
f2ctor a greater weight than any other factor. nor may the 
existence or absence of anyone factor be decisive. The boam 
j;hall consider the totality of the relationship tn determining 
whether an employer exercises essential control or 
superintendence of the person. 

14. Insurance company. "Insurance company" means any 
casualty insurance company or association authorized to do 
business in this State that may issue ,policies conforming to 
subsection 19 and includes the Maine Employers' Mutual Insurance 
Company. Whenever in this Act relating to procedure the words 
n insurance company" or "insurer" are used they apply only to 
cases in which the employer has secured the payment of 
compensation and other benefits by insuring such payment under a 
workers' compensation insurance policy. instead of furnishing 
satisfactory proof of the employer's ability to pay compensation 
and benefits directly to the employer's employees. 

An insurance carrier may not be gualified to issue a workers' 
compensation insurance policy covering any employees working in 
this State unless it has and continUOUSly maintains an employlU: 
or claims agent within this State empowered to investigate claims 
arising under this chapter: s!9IL-iWXltlllIl!mtS for the pa~---2t 
compensation as provided by this chapter; and issue drafts or 
checks in payment of obligations arising under this chapter in 
amounts of at least $1. 000. 
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15. Maximum medicol improvement. "Maximum ~ 
improvement" means the date after which further recovery and 
further restoration of function can no longer be reasonably 
~riticipated. based upon reasonable medical probability. 

16. Permanent impairment. "Permanent impairment" means any 
anatomic or functional abnormality or loss existing after the 
date of maximum medical improvement that results from the injury. 

17. Private enwloyer. "Priyate employer" includes 
cqrporations. including professional corporations. partnerships 
and natural persons. Any agricultural employer otherwise. 
included under this Act is not included when harvesting 150 cords 
of wood or less each year from farm wood lots. provided that. in 
order to qualify for this exemption. the employer must be covered 
by an employer'S liability insurance policy with total limits of 
not less than $25.000 and medical payment coverage of not less 
than $1.000. 

18. Reeresentatiyes. "Representatives" includes executors 
and administrators. 

19. Iforters' compensation insurance policy. "Work~ 

~sation insurance policy" means a eolicy in such form as thl1. 
SYpl1.rintl1.ndent of Insurancl1. approvl1.s, issued by any stock or 
mutual casualty insurance company or association that may now or 
hl1.rl1.after bl1. authori?'l1.d to do businl1.ss in this State, which in 
IHlbstancl1. and l1.ffl1.ct guarantel1.s thl1. payment of thl1. compenlii!t.i.QnL 
medical benefits and eKpenSl1.S of burial provided for. in such 
installment. at such time or timl1.s. and to such pl1.rson or pl1.rsons 
and "eon such conditions as in this Act providl1.d. Whl1.never a 
copy of a policy is filed, a copy certified by the Superintl1.ndent 
of Insurancl1. is admissible as evidl1.ncl1. in any legal procel1.ding 
wherein thl1. original would bl1. admissible. 

SI03. COmmon-laK defl1.nsl1.s lost 

In an' action to recover damages for pusonal injuril1.s 
sustained by an l1.mploYl1.e arising out of and in thl1. COursl1. ~hl1. 
emploYl1.e's employment. or for dl1.ath resulting from such injuries, 
it is not a dl1.fensl1. to an l1.mployer. excl1.pt as hl1.rl1.inafter 
lU!.Il.illiltd..t 

1. EmpIQYee negligl1.nt. That the l1.mployel1. was negligent: 

~loff emp12z~egligent. That the injury Has causl1.d by 
t~negligl1.n~e of a fl1.llow l1.mployl1.l1.' 2r 

3. Empl2yee assumed risk. That the l1.mployel1. has assumed the 
.d..!i!L_!1..L.th!L..in.iM~ 
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5104. AV~lity to certain actions and ernp1oye~ 
e:a:em,ptiQDS 

An employer who has secured the payment of compensation in 
conformity with sections 401 to 407 is exempt from civil actions. 
either at common law or under sections 901 to 908. Title 14. 
sections 8101 to 8118. and Title 18-A. section 2-804. involving 
personal injuries sustained by an employee arising out of and in 
the course of employment. or for death resulting from those 
injuries. These' exemptions from liability apply to all 
employees. supervisors. officers and directors of the employer 
for any personal injuries arising out of and in the course of 
employment. or for death resulting from those injuries. These 
el!emptions also apply to occupational diseases sustained by an 
employee or for death resulting from those diseases. These 
el!emptions do not apply to an illegally employed minor as 
described in section 408. subsection 2. 

A design professional acting within the course and scope of 
~ding professional services during the construction. erection 
or installation of any project or a design profession~ 
employee who is acting within the course and scope of assisting 
or representing the design professional in the performance of 
design professional services on or adjacent to the site of the 
project's construction. erection or installation is immune from 
liability for any personal injury or death occurring 'at or 
adjacent to such a site. if compensation is paid to the injured 
person or decedent's representative for the injury or death under 
this Act. and the design professional has no duty under a written 
contract to assume responsibility for construction site safety. 
The immunity provided by this section to any design professional 
does not apply to the negligent preparation of design plans ani! 
~hnical specifications. Except as provided by this section. any 
waiver. oral or written. express or impliei!. of the design 
professional's immunity granted by this section is void ani! 
unenforceable as a matter of lew. 

5105. Predetermination of independent contractor status 

1. Predetermination permitted. A worker. an employer or a 
liQrkers' compensation insurance carrier. or any togethe~2Y 
2pply to the Department of Labor for a predetermination of 
whether the status of an ini!ividual worker. group of workers or a 
job classification associated with the employer is that of an 
employee or an independent contractor. 

A. The predetermination by the Department of Labor creates 
2._Ul!1Uttable presumption that the determi..na.tion is correct 
in any later claim for benefits under this Act. 
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e. Nothing in this section reQuires a worker. an employer 
or a workers' compensation insurance carrier to reguest 
predetermination. 

2. Premium adjustment. If it is i!eterminei! that a 
predetermination i!oes not withstani! board or judicial scrutiny 
when raised in a SUbseQuent workers' compensation claim. then. 
depending on the final outcome of that subsequent proceei!ing. 
either the workers' compensation insurance carrier shall return 
eKcess premium collectei! or the employer shall remit premium 
subseQuently due in ori!er to put the parties in the sarne position 
as if the final outcome uni!er the contestei! claim were 
predetermined correctly. 

3. Predetermination subaission. A party may submit. on 
forms approved by the Department of Labor. a reQuest for 
prei!etermination regarding the status of a person or job 
description as an employee or ini!ependent contractor. The sta~ 
reQuested by a party is deemed to have been approvei! if the 
Department of Labor does not deny or take other appropriate 
action on the submission within 14 days. 

t. Hearing. A hearing. if reQuestei! by a party within 10 
days Of the Department of Labor's i!ecision on a petition. must be 
conductei! under the Maine Administrative Procedure Act. 

5. Certificate. The Department of Labor shall provide the 
petitioning party a certified copy of the decision regarding 
predetermination that is to be used as evidence at a later 
hearing on benefits. 

6. RUlemakipg. The Commissioner of Labor is authorized to 
adopt reasonable rules pursuant to the Maine A.t!ministratiYe 
Procedure Act to implement the intent of this section. which is 
to affori! speedy and equitable predetermination of employee and 
independent contractor status. 

5106. Invalidity of yaiyer of rights: claims not assignable 

No agreement by an employee. unless approved by the board or 
luLtbe Commissioner of Labor. to waive the employee's rights to 
&Qmpensation under this Act is valii!. No claims for compenSRtion 
under this Act are assignable or subject to attachment or liable 
~y way for i!ebt. except for the enforcement Of a cuuent 
support obligation or support arrears pursuant to Title 19. 
Qhapter 7. subchapter V or Title 19. chapter 14-A. 

5107. Liabilitr of 3rd persons; election of employee; subrogation 

When an injury or i!eath for which compensation or medical 
benefits are payable under this Act is sustained under 
circumstances creating in some J>ersou other than the employer a 
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legal liability to pay damages. the injured employee may. at the 
employee's option. either claim the compensation and benefits or 
Qbtain damages from or proceed at law against that other person 
to recover damages. 

If the iniured employee elects to claim compensation and 
benefits under this Act. any employer haying paid the 
compensation or benefits or haying become liable for compensation 
or benefits under any compensation payment scheme has a lien for 
the yalue of compensation paid on any damages subsequently 
recoyered against the 3rd person liable for the injury. If the 
employee or the employee's beneficiary fails to pursue the remedy 
against the 3rd party within 30 days after written demand by the 
employer. the employer is subrogated to the rights of the injured 
employee and is entitled to enforce liability in its own name or 
in the name of the injured party. the accounting for the proceedS 
~ade on the basis proyided. 

If the employee or the employee's beneficiary recoyers 
damages from a 3rd person. the employee shall repay to the 
employer. out of the recoyery against the 3rd person. the 
benefits paid by the employer under this Act. less the employer's 
proportionate share of cost of collection. including reasonable 
attorney's fees. 

If the employer recoyers from a lrd person damages in e!CeSS 
of the compensation and benefits paid or for which the employer 
has become liable. then any e!cess must be paid to the injured 
employee. less a proportionate share of the e!penSaS and cost of 
actions or collection. including reasonable attorney's fees. 
Settlement of any such subrogation claims and the distribution of 
the proceeds therefrom must haye the approyal of the court in 
which the subrogation action is pending or to which it is 
returnable: or if not in suit. ·of the board. When the court in 
which the Subrogation action is pending or to which it is 
returnable is in yacation. the judge of the court. oc. if the 
action is pending in or returnable to the Superioc Court. any 
Justice of the Superior Court has the powec to approye the 
Ji.ll.Uement of the action and the distribution of the proceed,. 
therefrom, The beneficiary is entitled to reasonable notice and 
the opportunity to be present in person or by counsel at the 
approyal proceeding. 

SlOB. Preference of claims 

A claim for compensation under this Act and any compensation 
payment scheme are entitled to a preference oyer the unsecuD:.!l 
lle..b..ts of the employer to the same amount as the wages of laQm: 
are preferred by the laws of this State. Nothing in this section 
may be construed as impairing any lien that the employee may have 
acguired . 
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SlOg. Compilation of claims infOrmation 

A person oc entity may not compile foc the pucpose of 
distribution and sale listings of employee names and information 
regarding their claims with the board. Any person or· entity 
found by the board to haye yiolated this section is subject to 
the remedy proyision of the Maine Human Rights Act. Title 5. 
sections 4613 and 4614. 

SIlO. Collective bargaining 

1. remitted Qptions. Subject to the limitation of 
subsection 2. the board· shall recognize as yalid and binding a 
provision in a collectiye bargaining agreement between an 
employer and a recognized bargaining agent establishing any of 
the followingl 

A. Alternative dispute resolution systems that may include, 
but are not limited to, mediation or binding arbitration or 
the use of mediation and binding arbitration: 

B. Preferred provider systems for the deliyery of health 
care services or treatment: 

C. The use of a designated or limited list of independent 
medical examiners: 

D. Light-duty, modified job or return-to-work programs: 

E. Vocational rehabilitation Qr retraining programs: or 

F. A 24-hour coyerage program. 

2. Limitation. An agreement pursuant to subsection 1 may 
not diminish an employee's entitlement to benefits guaranteed by 
this Act. Any agreement in yiolation of this subsection is null 
and void. 

SIll. Alternative programs 

After consultation with the Superintendent of Insurance, the 
board may approye an agreement entered into between an employer 
and some Qr all of the employer's employees to secure the payment 
of compensation and benefits through an alternatiye program that 
is different from but Pot less than the compensation and benefits 
proyided by this Act. The alternative program may not be 
<lpproyed by the board unless it proyides for compensation <lnd 
benefits in addition to those reguired by this Act and unless it 
is for a fixed period of time. 
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~"ERS' cq.n>ENSATION BOl\.BD 

§lSI. Workers' Compensation Board 

1. Board established. Pursuant to Title 5. section 12004-G. 
SUbsection 35. the Workers' Compensation Board is established as 
an independent board composed of B members. The members of the 
board must be appointed by the Governor within 60 days aft~ 
new board member is authorized or a vacancy occurs • subject to 
reyiew by the joint standing committee of the Legislature having 
il!risdiction over judiciary matters and to confirmation by the 
I&gjslature. 

Four members of the board must be representatives of man~ 
~embers must be representatives of labor. All management 
representatives must be apeointed from a list provided by the 
Maine Chamber of Commerce and Industry or other bo'na fide 
QUllUlil.ation or association of employers. All labor 
illlll:~lilH:l·atives must be from a list provided by the Executive 
Board. of the Maine AFL-CIO or other bona fide labor organization 
Qr assQciation of emeloyees representing at least 10'\, of the 
Maine work force. Any list submitted to the Governor must have 
~st 4 times the number of names as there are vacancies for 
t~£QY~presented by the vacancies. 

A member of the board i~not liable in a civil action for any act 
~rformed in good faith in the execution of duties as a board 
mrunb!ll.... 

tl~ember of the board may be a lobbyist reguired to be 
registered with the Secretary of State if the primary purpose of 
the person' s emeloyment is to influence the passage of 
legislation. 

Members of the board hold office for staggered terms of 4 yea~ 
exceet for the initial members of the board. The terms of one 
member representing management and one member representing la.b.oJ;. 
expi re February 1st of each year. A member· may not serve for 
mQre than 2 full term~ 

The Governor shall ini.t.i.a.lly designate one member representing 
mlllli!gement and one member representing labor for terms expiring 
~ary 1. 1994; one member representing management a~ 
member representing labol: for terms expiring February L 1995; 
one member representing management and one member reprelililnti!!9 
labor for terms expiring February I. 19961 and onlil memblilr 
rlilprlilslilnting managlilment and one member reprlilsenting labor for 
~s expiring February 1. 1997. ' 

2. Removal. Board memblilrs hold o[fi~e for the termli 
providlild. unllilss removed. and unJ;..U their successors aLe 
~ppointed and gualified. They must blil sworn aod may· blil rlilmoyed 
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by thlil GOVlilrnor for iMfficiency. willful nlilg1lilct of duty or 
malflilasance in officlil. but only with thlil review and concuulilnce 
of thlil joint standing cornmittlillil of thlil Legislaturlil having 
il!tilidlction over judiciary matterli upon heating in executiye 
session or by impeachment. Before removing a board member. the 
GQvernor shall notify the President of the Senatlil and thlil S~ 
Qf thlil HOUSlil of Reprlilsentatiylils of thlil removal and the rlilaSons 
for the rlilmoval. 

3. Vacancies. If a vacancy occurs during a term of a 
member. the Governor shall appoint a replacement to fill the 
unexpired part of the term. The replacement must be from the 
group rlilpresented by the member being replaced. In case the 
office of chair becomes vacant. the board member who hali served 
for the longest period of time shall act as chair until the 
Governor makes an appointment to fill the vacancy. 

4. Chair. The board shall annually elect one of its members 
to lie rye as chair for a one-year term expiring February 1st each 
year. The term as chair of thlil first member lillectlild to that 
position expires February 1. 1994. The chair must alternatlil 
between management and labor members. The chair may vote on all 
matters beforlil the board. 

5. Voting requirements. The board may take action onll'----!;!y 
majority vote of its membership. Decisions regarding the 
lilIDployment of an executive dirlilctor and thlil aPEQintment an~ 
retention of hearing officers re~uire the affirmative votes of at 
llilast Z board memblilrli rlilprelienting management and at llilast 2 
board members representing labor. 

6. Sala~: lil~Dses. A board member iii lilntitled to a plilr 
diem of $100 per day. Members of the board receive their actual, 
necessary. cash expenses while on official businelis of the board. 

7. Leave of abslilnce. An emploYlilf may nQt terminat~ 
employment of an employee who is appointed as a member of the. 
board because of the exercise by the lilmployee of duties reg~ 
as a board member. Thlil member is entitled to a leave of absence 
from employment for thlil periOd of time rlil\luired to perform the 
dYtles of a board member. During the llilave of absence. the 
me.mber may not be Bubjected to loss of time. vac;.tion ti~ 
benefits of employment. excluding salary. 

O. Beadguarters: regional offices. The boar~st bave its 
central office in the lIu9usta area and such district offices as 
it may choOSlil to establisb. The board may hold slilssion~nv 
place witQin the State. 

9. Seal. The board must have a seal bearing the words 
.'.'!iol:kers· Compe~ion Board of Maine." 
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S1~~uthority of board: administration 

1. General re~~Ribility. The board has g~ 
superyision over the administration of this Act arrg 
~~ibility for the efficient and effectiye management of th~ 

~~nd its employees. 

Z. Rules. Subject to any applicable reguirements of the 
Maine Administrative Procedure Act. the board shall adopt rules. 
prescribe forms and make suitable orders of procedure to enruut 
the speedy. efficient. just and inexpensiye disposition of all 
proceedings and to accomplish the purposes of this Act. 

3. £mplo;vnent of e~~irector. The board shall 
employ an executive director who shall conduct the day-to-d~ 

Q!!.!W)tiJUllLQL..J;he board in accordance with polici es esta/;tlilih!l.d 
by the board and otherwise implement board policy. Ellcept as 
Qtherwise provided, the executive director shalL at the 
direction of the board, hire personnel as necessary to administer 
this Act, subject to the Civil Seryice Law. The executiye 
l!lltlor is an unclassified employee serving at the pleas.l.!~ 
l1~uh 

~lOXflent of general counsel. The board shall employ a 
g!W.tlal counsel, who is the legal adviser to the board aillL.lillQ 
~~rform such Qther duties as may be assigned by the boa~ 
.i!n~lif!i.fi.tants as necess.i!ry. The general counsel is an 
~~ified employee serving at the pleasure of the board. 

!i. Emploxment of and cQntucts with bei!ung officers and 
~.i!tQrs. The bQa~all Qbtain the seryices Qf ~ 
9.l.!.i!lified by backgrQund and training tQ serve as .hearing 
~rs, whQ are authorized to take actiQn and enter Qrd~ 
~stent with this Act in all cases assigned to them by the 
board. .i!nd mediators. In the ell~e of it~scretiQn. the 
bQard may Qbtain the seryices of bearing Qfficers and mediatQrli 
~ither Qf the 2 fQlIQwing methQds; 

A. The board may cQntract for the services of' hel!L!ng 
~rs and mediatQ[s, in which case tbey ml1stbe pa...!..d 
~sonable per diem fees fQr their service~s 

rumbursement Qf their actuaL necessary and reason.i!lU.e. 
~KBenses incurred in the performance of their d~ 
~Qnslstent with policies esta/;tlished by the bo~ 

6. The board may emplQY hearing officers all!LJnruliators tQ 
serye at the plejjsure Qf the bOjjrd and whQ are not subject 
tQ the Civil Service Law. They are entitled tQ receiYe 
reimbursement Qf tbei~~~~~LY--.i!nd reasQn.i!bl~ 
lUIpenses incurred in tbe performance Qf their duties, 
consistent with pQlicies established by the board. 
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L-!!irin.g of perJillmlel. The board shall appoint t.h~ 

directQrs of the divisiQns Qf the bQard whQ serye .i!t the ple.i!sure 
of the board and whQ are not subject tQ the Civil Service Law. 

1. POvers and dyties of bQard. The bQard has all powers .i!li 
.ilre necessary tQ C.i!uy Qut its functiQns under tbe law. Tbe 
bQard may delegate .i!n¥ PQwers and duties .i!S necessary. 

O. Conflict Qf interest. Each member of the bQard and eacb 
employee. cQntractQr. agent Qr Qther representative Qf the bQard 
are "executive employees" fQr purposes of Title 5. sectiQn 18 and 
.i!re subject tQ the limitatiQns Qf that sectiQn. In addition. 
Title 17. section 3104 is applicable, in aCCQrdance witb its 
prQvisions. tQ all sucb representatives of the board. 

~ccepting gills. grants Qr donations. Tbe bQard maY 
accept gifts. grants Q[ dQnatiQns fQr the use of the bQerd as 
B£QYided by rules adQPted by tbe bQard. 

10. Case administratiQn. Tbe bQ.i!rd shall assume .i!n active 
.ilnd forceful rQle in the administratiQn Qf this Act to ensure 
tJlat the system operates efficlentl¥ and with maximum benefit~Q 
~Qtp emplQyers and emplQyees. It shall continY.i!J1z--m2lll~QI 

i!illiYjdual C.i!ses tQ ensure tbat benefits are provided in 
.iI~Q£2.i!nce. with this Act. 

11. ReCOmmending legislative chan~. T~~bi!ll 
consider and recommend tQ tbe LegiSlature cballiRa......i!:L.thll......AQj;~ 

lle~.12mmJmded cb.i!ngeS must be forwarded tQ tbe Legislature on Qr 
befQre December 1st Qf eacb even-numbered year. 

. 12. AdvisQry CQlll1IIittees. The bQard may apPQint adyis2.!:Y 
CQmmittees as it determines necessary tQ .i!ssist the bQ~ 
matters that Hise under tbis Act. Advisory CQmmittee mem/;tus 
are nQt entitled tQ compensatiQn but may be reimbursed fQr trayel 
and reasQnable expenses as determined by the board. 

13. Budget. The bQard sball administer its budget. witb 
the assistance of the executive directQJ,:. 

S~3. Board i!ctions 

In addition tQ Qtber actiQns reqllired of Qr permitted tbe. 
brulrd under this Act. the bQard shall perfQrm the actiQUli 
~gl!i~d by this section to enSl!re just and ~[ill.Jm.!; 
.i!dillJnistratiQn of cl.i!i~ 

1. Monitor payments. The bQard sball monitQr cases tQ 
~nSl!re tbaU 

A,~ym.e.nt s are in it.ia.titL..-Hi.tbin--tl1.!L--.t.imL-limit.s 
~~ltli~ed in sectiQD 205: and 
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B. Payments to the employee provide the full amount of 
compensation to which the employee is entitled a~ 
properly indicated on the memorandum of payment. 

2. Troubleshooter program. The board shall establish a 
troubleshooter program to provide information and assistance to 
participants in the workers' com~sation system. The 
troubleshooter may meet or otherwise communicate with employees, 
~mployers. insurance carriers and health care proyiders in order 
to prevent or informally resolye disputes. 

3. Construction. In interpreting this Act. the board sh~ 
construe it so as to ensure the efficient delivery of 
compensation to injured employees at a reasonable cost to 
employers. All workers' compensation cases must be decided on 
their merits and the rule of liberal construction does not 
apply. Accordingly. this Act is not to be giyen a constructi.!;m 
~vor of the employee. nor are the rights and interests of the 
employer to be favored oyer those of the employee. 

~formation. The board shall require the employee, 
ltl!!ployer or insurer to proyide it with any informatil1iL...lJ;; 
!:!U!sonably determines necessary to monitor cases. including. but 
not limited to, preinjury and postinjury wage statements. 

5. Abuse investigation unit. The board shall proyide 
adequate funding for an abuse investigation unit. 

A. The board shall. subject to the· Ciyil Seryice Law, 
~ppoint ~t least 2 ab?~? inyestigators w~o mus~ be gualifi~ 
by exper1ence and tra1n1ng to perform the1r d~ 

B. The unit shalL at the direction of the board, 
immrngate all complaints or all~ions of fraud. illegal 
or improper conduct or yiolation of this Act or rules of the 
board relating to workers' compensation insurance, benefits 
or programs. including those acts by employers. employees or 
insurers. All records. correspondence and reports of 
i!lYJilJi.tigation in connection with actual or alleged fraud, 
illegal or improper conduct or yiolation of this Act or 
£!!les of the board and all r·ecords. correspondence and 
ll'ports of criminal prosecution or ciyil action are 
=fidential. The confidential nature of any such record. 
correspondence or report does not limit or affect the use o{ 
those materials in any prosecution or action. 

C. Each employer or employee anY each state. cou~ 

~g2l or quasi-governmenta~~~ll cooperate fullY 
~~he unit and proyide any informat~g~sted by it. 

D. The unit shall report all its findings to the board, 
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E, Whenever the board determines that a fraud, attempted 
fraud or yiolation of this Act or rules of the board may 
have occurred, the board shall report in writina all 
information concerning it to the Attorney General or the 
Attorney General's delegate for appropriate action, 
including a ciVil action for recovery of funds and criminal 
prosecution by the Attorney General. 

6. Mediation. 
P£Q9ram to provide 
compensation cases, 

The board shall 
mediation services 

establish a mediation 
to parties to workers t 

7. Investigation. The board may. when the interests of any 
o{ the parties or when the administration of this Act demands. 
appoint a person to make B full investigation of the 
circumstances surrounding any industrial injury or any matter 
connected to an industrial injury, or conduct an audit pursuant 
to section 359 and report the same without delay to the board. 

~mp!!irment guidelines. In order to reduce litigation 
and establish more certainty and uniformity in the rating-.-ll..f 
permanent impairment. the board shall establish by rule a 
schedule for determining the existence and degree of perm~ 
l.mv.l!irment based upon medically or scientifically demonstrable 
findings. The schedule must be based on generally acce~ 
medical standards for determining impairment and may incor~ 
all or part of anyone or more generally accepted schedules used 
{or that purpose. such as the American Medical Associa~ 
"Guides to the Evaluation of Permanent Impairment." Pending the 
i!QQption of a permanent schedule. "Guides to the Evaluation of 
Permanent Impairment." 2nd edition. copyright 1964, by the 
American Medical Association. is the temporary schedule and must 
~ed for the purposes of this subsection. 

SI5t. Dedicated fund: assessment on workers' compensation 
insurers and self-insured emplqyers 

The Workers' Compensation Board Administrative Fund is 
·established to accomplish the purposes of this Act. All income 
generated pursuant to this section must be recorded on the books 
of the State in a separate account and deposited with the 
~asurer of State and be credited to the Workers' Compensation 
P.oard Administrat~~ 

1. Use of fund. All money credited to the Workers' 
Compensation Board Administratiye Fund must be used to support 
the activities of the board and for no other purpose. A!!l! 
~lance remaining continues from year to year as a fund avai~ 
~be purposes set out in this section and for no other purpose. 
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2. Expendituntl!.. Expenditures from the Workers' 
Compensation Board Administrative Fund are subject to legislative 
approval and allocation in the same manner as appropriations are 
made from the General Fund. The joint standing committee of the 
Legislature having jurisdiction over appropriations and financial 
affairs shall approve the allocation. 

3. Assessment on workers' compensation insurers. Every 
insurance company or association authorized to write workers' 
compensation insurance in this State shall. for the purpose of 
providing partial support and maintenance of the board. pay an 
assessment on all gross direct premiums written. whether in cash 
or in notes absolutely payable on contracts written on risks 
located or resident in the State for workers' compensation 
insurance. less return premiums and less all dividends paid to 
policy holders. 

4. Assessment on self-insured employers. Every 
~ll=1Dsured employer approved pursuant to section 403 shall. for 
the purpose of providing partial support and maintenance of the 
board. .pay an assessment on aggregate benefits paid by each 
member pursuant to section 404. subsection 4. 

5. Amounts of premiums and losses. The Bureau of Insurance 
liMll provide to the board the amounts of gross direct workers' 
compensation premiums written by each insurance carrier and the 
amounts of aggregate benefits paid by each self-insurer and group 
self-insurer on or before August 1st of each year. 

6. AsseSSment levied. The assessments levied under this 
section may not produce more than $6.000.000 in revenues annually 
beginning in the 1993 94 fiscal year. The board shall determine 
lhe assessments prior to March 1st and shall assess each 
insurance company or association and self-insured employer its 
pro rata share for expenditures during the fiscal year beginning 
July 1st. Each insurance company or association and self-insured 
employer shall pay the aSsessment on or before June 1st. 

7. InsurancD companY or association collections. Insurance 
~ies or associations shall bill and collect assessments 
under this section on insured employers. Such assessments must 
be separately stated amounts on all premium notices and may not 
be reported as premiums for any tax or regulatory purpose or for 
the purpose of any other law. 

8. Violations. Any insurance company. association or 
self-insured employer subject to this section that willfully 
fails to pay an assessment in accordance with this section 
COmmits a civil violation for which a forfeiture of not more than 
$500 may be adjudged for each day following the due date for 
which payment is not made. 
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9. Deposit of funds: investment. All revenues derived from 
assessments levied against insurance companies, associations and 
self-insured employers described in this section must be reported 
and paid to the Treasurer of State and credited to the Workers' 
Compensation Board Administrative Fund. The Treasurer of State 
~y invest the funds in accordance with state law. All interest 
must be paid to the fund. 

CIJAP'lER 5 

CQtPBNSATI(If AND SERVICES 

§2Ql. Entitlement to compensation and services generally 

1. Entitlement. If an employee who has not given notice of 
a claim of common law or statutory rights of action. or who has 
given the notice and has waived the claim or rights. as provided 
jn section 301. receives a personal injury arising out of and in 
lhe course of employment or is disabled by occupational disease. 
the employee must be paid compensation and furnished medical and 
other services by the employer who has assented to become subject 
to this Act, 

2. Injua .mile participating in ddesbare programs. An 
employee injured while participating in a private. group or 
employer-sponsored car pool. van pool. commuter bus service or 
21h.er rideshare program. having as its sole purpose the mass 
transportation of employees to and from work. for the purposes of 
this Act. may not be deemed to have received personal injury 
arising out of or in the course of employment. Nothing in the 
foregoing may be held to deny benefits under this Act to 
employees such as drivers. mechanics and others who re~ 
remuneration for their participation in the rideshare programs. 

3. Mental injna caused b;r' ental stress. Mental injury 
resulting from work-related stress does not arise out of and in 
the course of employment unless it is demonstrated by clear and 
convincing evidence that! 

A. The work stress was extraordinary and unusual in 
~son to pressures and tensions experienced by the 
average employee: and 

1L-....Ihe work stress, and not some other source of stress, 
was the predominant cause of the mental injury. 

The amount of work stress must be measured by objective standards 
and actual events rather than any misperceptions by the employee. 

II mental injury is not considered to arise out of and in the 
course of employment if it results from any disciplinary action. 
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work evaluation, job transfer. layoff. demotion. termination or 
g~imiJar action, taken in good fgith by the employer. 

4. 
aggrgvates. 
condition. 

Preexisting condition. If a work-related injm:y 
accelerates or combines with a preexisting physicgl 
any resulting disability is compensgble only if 

contributed to by the employment in a significant manner. 

5. Subseguent nOD1!Ork injuries. If an employee suffers g 
nonwork-related injury or disease that is not causally connected 
to a previous compensable injury. the subseguent nonwork-relgted 
injury or disease is not compensable under this Act. 

5202. Injury or death due to .illful intention or intoxication 

Compensation or other benefits are not allowed for the 
injury or death of an employee when it is proved that the injun' 
or death was occasioned by the employee's willful intention to 
bring about the injury or death of the employee or of anot~ 
that the 1nlury or death resulted from the employee's 
intoxication while on duty. This provision as to intox~ 
does not apply if the employer knew at the time of the inhn' 
that the employee was intoxicated or thgt the employee was in t~ 
habit at that time of becoming intoxicated while on duty. 

5203. Incarceration of emplQYee 

I. Compensation gile iru;arcerated. Compensation for 
incgpacity under section 212 or 213 may not be paid to any person 
during any period in which that person is a sentenced prisoner in 
actual execution of a term of incarceration imposed in this State 
~fiY--Qther jurisdiction for a criminal offense. except in 
relation to compensable injuries suffered during incarceration 
and while the prisoner is: 

A. Employed by a private employer: 

B. Participating in a work release progrgm: 

C. Sentenced to imprisonment with intensive supervision 
nnder Title 17-A. section 1261: or 

D, Employed in a program established nnder a certification 
issued by the United States Department of Justice under 18 
United States Code. Section 1761, 

2. Compensation forfeited. 1111 compensation that i~ 
payable under snbsection 1 is forfeited, 

5204. Maiting period: gen compensatiQn payable 
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Compensation for incapacity to work is not payable for the 
tirst 7 days of incapacity. except that firefighters must rectiv.e. 
=pensation from the date of incapacity. In case i~jJ;y 
continnes for more than 14 days. compensation is allowed from the 
date of incapacity. 

5205. Benefit p~ent 

I. Prompt and direct pgyment. Compensation under this Act 
must be paid promptly and directly to the person entitled to that 
compensation at the employee's mailing address. or where the 
employee designates. without an award. except in cases when there 
is an ongoing dispnte. 

2. Time for p~nt. The first payment of compensation for 
incapacity nnder section 212 or 213 is due and paya~h~ 
days after the employer has notice or knowledge of the injury or 
death. on which date all compensation then accrued must be paid. 
Snbsequent incapacity payments mnst be made weekly and in a 
timely fashion. Every insurance carrier. self-insured and group 
self-insurer shall keep a record of all payments made nnder thi2 
Act and of the time and manner of making the payments and shall 
~h reports. based npon these records. to the board as it may 
reasonably require. 

3. Penalty for delay. Wben there is not an ongoing 
~pute. if weekly compensation benefits or accrued weekly 
benefits are not paid within 30 days after becoming due and 
payable. $50 per day must be added and paid to the worker for 
each day over 30 days in which the benefits are not paid. Not 
more than $1.500 in total may be added pursuant to this 
subsection. For pnrposes of ratemaking. daily charges paid under 
this subsection do not constitnte elements of loss, 

4. Pgyment of medicol bills. When there is no ongoing 
dispnte. if medical bills are not paid within 30 days after the 
carrier has received notice of nonpayment by certified mail. $50 
or the amount of the bill dne. wbichever is less. must be adde.!;l 
an!;l pai!;l to the Workers' Compensation Board Mministrative Fnnd 
for each !;layover 30 days in which the me!;lical bills are not 
pai!;l. Not more than $1.500 in total may be a!;lded pnrsuant to this 
subsection. 

5. Employer failure to provide notice. An employer who ha~ 
notice or knowle!;lge of the !;lisability or !;leath an!;l fails to give 
notice to the carrier shall pay the penalty provi!;le!;l for in 
JLubsection 3 for the perio!;l !;luring whiCh the employer faile!;l to 
notify the carrier. 

6. Interest. When weekly compensation is paid pursuant to 
·M..-ID!f!.~erest on the compensation must be pai!;l at the rate 
Qf 10~ per annum from the !;late each payment was !;lue. until pai~ 

Page 27-LR3957(1) 



4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

7. Memorand.um of p;urynent. Upon making the first pa:anent of 
~mpensation for incapacity or upon making a payment of 
cQmpensatiQn for impairment. the employer shall im~~~ 
forward to the bQard a memQrandum of pa:anent on forms prescribed 
l:!l'.-t.he board. This information must include. at a minimum. the 
following: 

A. The names of the employee. employer and insurance 
carrier: 

S. The date of the injury: 

C. The names of the emplQyee's other employers. if an~ 
a statement that there is nQ multiple emplo:anent. if that is 
the case; and 

D. The initial weekly compensatiQn rate. 

8. Information. If the employer is making compensation 
payments under this section. the emplQyer shall file with the 
board a statement of the employee's average weekly wages. as 
Qefined in section 2. subsection 4 within 30 Qays after the 
initial pa:anent. together with a wage statement or wage 
statements in the case Qf multiple emplo:anent. A CQPy of this 
information must be maileQ to the person receiving pa:anents. When 
the only cQmpensation claimeQ or payable is for meQical services. 
~e statements neeQ nQt be submitted. 

9. DiscontinUance or reduction of p~nts. The emplQyer. 
insurer or group self-insurer may discontinue or reQuce benefits 
accohQing to this subsectiQn. 

A. If the employee has returned to work or has received an 
increase in pay. the employer. insureh or group self-insurer 
may Qiscontinue or reQuce pa:anents to the employee. 

B. 'In all circumstances other than the return to work of 
the employee Qr an increase in pay of the employee. the 
~ployer. insurer or group self-insurer shall send e 
~rtificate by certifieQ mail to the emplQyee and to the 
bQarQ. together with any information on which the employer. 
insureh or group self-insurer relied to support the 
QiscQntinuance or reduction. The employer may Qiscontinue 
or reQuce benefits no earlieh than 21 Qays from the Qate 
that the certificate was maileQ to the employee. Th~ 

~ficate must aQyise the emplQyee of the Qate when the 
employee's benefits will be Qiscontinued or reduced. as well 
as other information as prescdbed by the bQarQ. incluQing 
the employee's appeal rights. 
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C. The employee may file a petition for review. cQntesting 
the employer's Qiscontinuance or reQuction unQer this 
subsection. Regardless of whether the employee files a 
petition pdoh to the date of the discontinuance or 
reQuction. benefits may be discontinued or reQuced as 
QescribeQ in paragraphs A or B. 

(1) The board. within 21 days after the employee files 
a petition for review. may enter an order proyiQing for 
the continuation or reinstatement of benefits pending a 
hearing on the petition. Tbe order must be based upon 
the information submitted by both the employeh' insurer 
or group self-insurer and the employee under this 
section. 

(2) If either party disagrees with the order of the 
bQarQ unQer subparagraph 1. that party may heguest an 
expeQited hearing on the pending petition. 

(3) If an orQer is issued under subparagraph I and the 
boarQ. after hearing. reverses that Qecision. either in 
whole or in part. and if the board Qetermines that 
benefits have been wrongfully withhelQ. the boarQ shall 
orQer pa:anent of all benefits withheld together with 
interest at the rate of 6, ,a year. The employer shall 
pay this amount within 10 Qays of the orQer. 

§Z06. Duties and rights of parties OS to medical and other 
services: cost 

An employee sustaining a personal injury arising out of anQ 
in the course of emplo:anent or disableQ by occupational disease 
is entitleQ to reasonable and proper medical. surgical anQ 
hospital sehyices, Dursing, medicines. and mechanical. surgical 
aiQs. as neeQeQ, paiQ for by the employer. 

1. Employer selection. The employer initially has the 
right to select fQr the employee a health care proyiQeh 
authorized to practice as such unQer the laws of the State. 

2. Employee selection. After 10 Qays frQm the inception of 
health care unQer subsection 1, the employee may select a 
Qifferent health care provider by giving to the employer the name 
of the health care proyiQer anQ a statement of intention to treat 
with the health care PhQyiQer. The employer 'may file a petition 
objecting to the named health care proyiQer selecteQ by the 
employee anQ setting forth reasons for the Objection. The issue 
of the health care proyiQer must be Bet for meQiation pursuant to 
section 313. If the objection is not resolyeQ through meQiation, 
after Dotice to all parties anQ a prompt hearing by a hearing 
officer, the hearing officer may orQer one of the following; 
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11. If the employer can not show cause why the employee 
should not commence or continue treatment with the health 
care provider of the employee's choice. the hearing officer 
~all order that the employer is responsible for payment for 
treatment received from the health care provider: or 

B. If the employer can ShOW cause why the employee Should 
not commence or continue treatment with the health care 
provider of the employee's choice. the hearing officer shall 
order that the employer is not responsible and that the 
employee is responsible for payment for treatment received 
from the health care provider from the date the order is 
~ 

3. Limitation. Once an emplQyee receives treatment from a 
health care provider pursuant tQ subsection 2. the employee may 
not change health care prQviders mQre than Qnce withQut approval 
~e employer or the board. 

4. Specialist treatment. This section' does not limit an 
employee's right to be treated by a specialist when a referral is 
made by the employee's health care provider. Once an employee 
has begun treatment with the specialist. the emplQyee may nQt 
seek treatment from a different specialist in the same specialty 
without prior apprQval from the emplQyer or the board, 

5. Chiropractic care. An employee sustaining a personal 
injury arising out of and in the course of employment. provided 
the injury relates to the scope of a chirQpractor's practice. as 
defined and regulated by law. is entitled to chiropractic 
services as provided by Title 3Z. chapter 9. 11 duly licenseC\ 
chirQpractQr is cQmpetent tQ testify befQre the hQard, 

6. Podiatric care. An employee sustaining persQnal injury 
adsing Qut Qf anC\ in the cQurse Qf emplQyment. proviC\eC\ the 
injury relates tQ the fOQt. is entitled to an examination. 
diagnosis anC\ treatment for that injury frQm a PQdiatrist whQ is 
licenseC\ in the State anC\ who has been granteC\ the C\egree of 
DQctQr Qf PQC\iatric MeC\icine by an accreC\iteC\ schQQI Qf poC\iatry 
recognheC\ by the CQuncil of EC\ucation Qf the American PQC\iatry 
bssociation. This examination may include C\iagnQstic x rays. Such 
a PQC\iatrist is cQmpetent to testify before the boarC\. 

7. Employee and employer duties. When any services are 
procureC\ or aids are reguireC\ by the employee. it is the 
emplQyee's C\uty tQ see that the emplQyer is given prompt notice 
Qf that procurement or requirement. The employer shall then make 
prompt payment fox: them to the proviC\er or supplier or reimburse 
the employee. in accorC\ance with section 205. subsectiQn 4. if 
the costs are necessary anC\ aC\equate and the charges reasonable. 
except that it is preswneC\ that. in a jurisC\iction outsiC\e the 
UniteC\ States that has a sQcializeC\ meMcal prQgram. payment of 
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the costs will be borne by the meC\ical program anC\ the emplQyer 
is not responsible fQr those cQsts unC\er this section unless the 
socializeC\ meC\ical program has maC\e payment fQr services Qr aiC\s 
anC\ requests reimbursement from the emplQyer for the actual 
amQunts paiC\. 

8. Physical aids. The emplQyer shall furnish artificial 
limbs. eyes. teeth. eyeglasses. hearing aiC\s. orthopeC\ic C\evices 
anC\ other physical aids maC\e necessary by the injury anC\ shall 
replace or renew them when necessary frQm wear anC\ tear or 
physical change of the employee. Damage and C\estruction to 
artificial limbs. eyes. teeth. eyeglasses. 'hearing aids. 
orthopeC\ic devices anC\ other physical aiC\s in the course of anC\ 
arising out of employment is considereC\ an injury fQr the 
purposes of this Act. In case such physical aiC\s in use by the 
emplQyee at the time Qf the injury are themselves injured or 
C\estroyed, the boarC\ in its discretion may reguire that they be 
repaired Qr replaced by the emplQyer. 

9. Medical reports. The employee or the employee's cQunsel 
shall serve upon the employer Qr opposing counsel. within 7 C\ays 
Qf the C\ate of receipt by the employee or counsel, cQmplete 
c'opies Qf any meC\ical reports Qr statements relating to any 
treatment or examinatiQn C\escribeC\ in this section. The employer. 
carrier or their counsel shall serve upon the emplQyee or 
opposing cQunsel. within 7 days of the receipt by the employer, 
.t:.arder Qr counsel, complete copies of any meC\ical reportlL..2.l: 
statements relating tQ any treatment or examination aUegeC\ by 
the employee Qr the employee' B counsel to be cQvereC\ by this 
section. 

10. Tl"e.atment by prlU'er or spiritual !!!eans. Upon request 
of an employee, the emplQyer Qr carrier may establish a prQgram 
to pay for treatment by prayer or spiritual means 
acCreC\ited practitiQner. 

by an 

il. Generic drugs. PrQviC\ers shall prescribe generic C\rugs 
whenever meC\ically acceptable fQr the treatment' of an injury or 
C\isease for which compensation is claimeC\, An employee shall 
purchase generic C\ugs fQr the treatment Qf an injury Qr disease 
for which compensatiQn is claimed if the prescriblng physician 
inC\icates that generic C\rugs may be useC\ anC\ if generic C\rugs are 
available at the time anC\ place Qf purchase. If an employee 
l!l!.[J:hases a nOngeneric C\ug when the prescribing physician has 
inC\icated that a generic drug may be useC\ anC\ a generic C\rug is 
available at the time anC\ place of purchase, the insurer or 
self-insurer is reguireC\ to reimburse the employee fQr the cost 
of the generic C\rug only. For purposes of this section. "generic 
dI:l!g" has the same meaning founC\ in Title 32, section 13702. 
Ji~ection 11. 
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12. Petition. When there is any disagreement as to the 
proper costs of the services or aids, the periods during which 
they must be furnished, or the apportionment of the costs among 
the parties, any interested person may file a petition with the 
board for the determination of the issues, 

13. Knwloyee not liable. Except as ordered pursuant to 
subsection 2, paragraph p, an employee is not liable for any 
portion of the cost of any provided medical or health care 
services under this section. 

14. EmplC/DIr not liable. An employer is not liable under 
this Act for charges for health care services to an injured 
employee in excess of those established under section 209, except 
upon petition as provided. The board shall allow charges in 
excess of those provided under section 209 against the employer 
11-the provider satisfactorily demonstrates to the board that the 
services were extraordinary or that the provider incurred 
e!traordinary costs in treating the employee as compared to those 
reasonably contemplated for the services provided. 

15. Fonms: compliance. The Superintendent of Insurance 
shall prescribe medical and health care expense forms for the 
purpose of collecting information as required by Title 24-A. 
section 2384-8. In the event the provider fails to properly 
CQmplete and submit the prescribed form or to follow any fee 
schedule approved by the board. the insurer or self-insurer may 
withhold payment of medical and health care fees and the insurer 
or self-insurer is not reguired to file a notice of controversy 
but may simply notify the provider of the failure. In the case of 
a dispute. any interested party may petition the board to resolve 
the dispute. 

S207. Medical examinati~q~loyees: acceptance of treatment 
or emp10xment rehabilitation 

An employee being treated by a health care provider q,f the 
employee's own choice shall. after an injury and at all 
reasonable times during the continuance of disability if so 
reguested by the employer. submit to an examination by a 
physician or surgeon authorized to practice as such under the 
laws of this State. to be selected and paid by the employer. 
Once an employer selects a health care provider to examine an 
employee. the employer may not request that the employee be 
examined by more than one other health care provider. other than 
an independent medical examiner appointed pursuant to section 
312. without prior approval from the employee or a hearing 
officer. This provision does not limit an employer's right to 
request that the employee be examined by a specialist upon 
referral by the health care provider. Once the employee is 
examined by the specialist, the employer may not request that the 
employee be examined by a different specialist in the s~ 
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specialty. other than an independent medical examiner appointed 
gyxsuant to section 312.' without prior approval from the employee 
or the board. The employee has the right to have a physician or 
surgeon of the employee's own selection present at such an 
examination. whose costs are paid by the employer. The employer 
shall give the employee notice of this right at the time the 
employer requests an examination. 

Nothing in this Act may be construed to reguire an employee 
who in good faith relies on treatment by prayer or spiritual 
ffieRns. in accordance with the tenets and practice of a recognized 
church or religious denomination. by a duly accredited 
practitioner of those healing methods. to undergo any medical or 
surgical treatment. Such an employee or the employee's, 
dependents may not be deprived of any compensation payments to 
which the employee would be entitled if medical or surgical 
treatments were employed. 

If any employee refuses or neglects to submit to any 
reasonable examination provided for in this Act. or in any way 
obstructs anY such examination. or if the employee declines a 
service that the employer is reguired to provide under th~ 
then such employee' s rights to compensation are forfeited during 
the period of the infractions if the board finds that there is 
adequate cause to do so, 

S208. Medical information 

1. Certificate of authorisation. Authorization from t~ 
employee for release of medical information by health care 
providers to the employer is not required if the information 
pertains to treatment of an injury or disease that is claimed to 
be compensable under thl~ 

2. Duties of health Care providers. Duties of health care 
providers are as follows. 

A. Except for claims for medical benefits only. within 5 
business days from the completion of a medical examination 
or within 5 business days from the date notice of injury is 
given to the employer. whichever' is later. the health ca[.!:. 
provider treating the employee shall forward to the employer 
and the employee a diagnostic medical report. on forms 
prescribed by the board. fo[ the injury for which 
compensation is being claimed. The report must include the 
employee's work capacity. likely duration of incapacity. 
return to work suitability and treatment [eguired. The 
board may assess penalties up to $500 per violation on 
health care providers who fail to comply with the 5-day 
requirement of this subsection. 
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B. If ongoing medical treatment is being provided. eyery 30 
l:llIYs the employee' s health care proyider shall forward to 
the employer and the employee a diagnostic medical report on 
forms prescribed by the board. An employer may request. at 
any time. medical information concerning the condition of 
the employee for which compensation is sought. The health 
care proyider shall respond within 10 business days from 
receipt of the request. 

c. A health care proyider shall submit to the employer and 
the employee a final report of treatment within 5 working 
days of the termination of treatment. except that only an 
initial report must be submitted if the proyider treated the 
employee on a single occasion. 

D. Upon the request of the employee and in the eyent that 
an employee changes or is referred to a different health 
care provider or facility. any health care proyider or 
facility haying medical records regarding the employee. 
including x rays. shall forward all medical records relating 
to an injury or disease for which compensation is claimed to 
the next health care proyider. Wb&~n employee i~ 
scheduled to be treated by a different health care proyider 
or in a different facility. the employee shall reguest to 
haye the records transferred. 

E. A health care proyider may not charge the insurer or 
self insurer an amount in excess of the fees prescribed in 
section 209 for the submission of reports preQcribed by this 
section and for the submission of any additional records. 

F. An insurer or self-insurer may withhold payment of fees 
for the submission of any required reports of treatment to 
any provider who fails to submit the reports on the forms 
prescribed by the board and with~e time limitJi 
proyided. The insurer or self-insurer is not re'iluired to 
file a notice of controyersy under these circumstanc!lJU.--.lmt 
must notify the proyider that payment is being withheld due 
to the failure to use prescribed forms or to submit the 
reports in a timely fashion. In the case of dispute. any 
interested party may petition the board to resolye the 
.dJ.~ 

SZ09. Medical fees: reimbursemept l~!~ 

1. Standards. schedules Q~les. In order to ensu~ 
~ppropriate limitations on the cost of health care seryices. t~ 
board shall adopt rules that e6tAhli~ 

A. Standards. schedules or scales of maKimum cha~lU: 
indiyidual seryices. procedures or coyrses of treatme~ 
establishing these standards. schedules or scales. the board 

Page 34-LR3957(1) 

) 

2 

4 

6 

6 

10 

12 

14 

16 

16 

20 

22 

24 

26 

28 

]0 

32 

J4 

36 

36 

40 

42 

44 

46 

46 

50 

52 

shall consider maximym charges paid by priyate 3rd paLty 
payors for similar seryices proyided by health care 
providers in the State and shall consult with organiza~ 
representing health care proyiders and other appropri~ 

groyps. The standards must be adjusted annually to reflect 
any appropriate changes in leyels of reimbursement. The 
standards apply to hospital costs and health care proyiders 
and must be in effect no later than January 1. 1993: and 

B. Fees for the preparation of materials. inclyding reports 
of treatment reguired in section 208. subsection 2. or 
attendance at depositions or hearings as may be required 
under this Act. 

2. PQXIDent for services. A health facility or health care 
proyider must be paid either its usual an~Qffia~haIg~l2I 
any health care seryices or the maximum charge established under 
the rules adopted pursuant to subsection 1. whicheyer is less. 

3. Limitation on reimbursement. In order to quali~ 
Leimbyrsement for health care seryices proyided to employees 
ynder this Title. hej!lth care proyiders proyiding jndiyidyal 
health care seryices and courses of treatment may not charge more 
for the seryices or courses of treatment for employees than is 
~hj!Lged to priYj!te 3rd-party payors for similar seryice~ 

courses of treatment. An emplQyer is not responsible for charges 
that are determined to be excessiye or treatment determined to b~ 
in2ppropriate by an independent medjcal examiner ap~ 
~t to section 312 or by the insurance carrier. self-insurer 
or groyp self-insurer pursyant to section 210. subsection 7 or 
the board pyrsuant to section 210. subsection 8. 

S~10. Medical utili$DtioQ reyiew 

I. Rubs. The board. in consultation with the appro~ 
professional organization representing the health care specialty 
involyed. shall adopt rules establishing specific protocols 
pertaining to the extent and duration of . treatment for specific 
injuries and illnes~~ 

2. Utili$ation reyiew. For purposes of this section. 
"utilization reyiew" means the initial prospectiye. concurrent or 
retrospectiye eyaluation by an insurance carrier. s~nsurer or 
group self-insurer of the appropriateness in· terms of both the 
lexel and the quality of health care and health seryices proyi~ 
an injured employee. based on medically accepted standa~ 
utilization reyiew requires the acguisition of necessary records. 
medical bills and other information concerning any health care or 
~th services. 

3. Reyietft Utilization reyiew must be performed by an 
insurance carriere self-insurer or groyp self-insurer pyrsuant~ 
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JL.Ulij;em established by the board that identifies the ranglL-Q..[ 
yti!i~ion of health care and health servi~~ 

4.. Certification of insurance carrier. An insuranc..e. 
~r that comelies with criteria or standards estallished by 
th~rd must be certified by the board. 

5. Consent of health" care provider, By acceeting eayment 
YfiQer this chaeter, a health facility or health care erovider is 
deemed to have consented to sUbmitting necessary records and 
J2J;;!ll:.r information concerning any health care or health services 
1!LQ..V.ided for utilhatlon review pursuant to th~ectlon anlLh! 
have agreed to comely with any decision of the board pursuant to 
this section. 

6. KJr£lanation of c~re or services. If a health facility 
QL-b£Qlth care provider provides health care or a h~~ 
th.<!t is not usu.<!lly associated with, is longer in duration In 
t iruLJ;h an , is more freq~lliul, or exterujs over a g~fi 
number of days than that health care or service usu~~h 
th~--.!liag=is or condi.t.i.lm........~w-----.!:.~tient is being 
~.<!t~, the health facility or health care provider may be 
ll-'l!!illd by the insurance carrier, self insurer or gro!!e 
~!=in&!!rer to exel~he necessity or the reason~Y--in 
writing ... 

7, EJrcessive charges. !!njustil~reatment, If an 
i.!!lil! r ance card e r , se If -i n~L......9=P-.Ji.l1.1t:.=i.!!JiJ.!l:.l1.L....dtlllD!lin~ 
that a health facility or health care erovider ~s made any 
encessive charges or regyired uniY~d treatme~ 
hMeitalization or visits, the health facility or health car.l1. 
Novider may not receive payment under this ChilJ?ter from the 
insurance carrier, self-insurer or groue self-insurer for the 
~~ive fees or unjystified t~tment, hos~~2D--2I 
Ji.isits, and is liable to return to the insyrance carrier an~b 
fees or charges already collected, The board may review t~ 
=ti!s and medical bills of any bealth facility or health car.!! 
R£QYi2.!!~ith regard to a claim that an insurance carrier, 
~lt=in~yrer or group self-insurer has determined is ll2t~n 
comeliance with the schedule of charges or regl!ires I!nj1!litl.fl.e.d 
treatment, hospitalization or office Visits. 

8. Ip,,~~!;e services. If an illliyraru;;lL-.C.ili.r.!.lU 
.d.!!t.e.rmines that a he a lt11-f.llci li ty or health care J?(ovi.dlli 
..!.1l!l!£QP.l1..rly overllti lized or otherwise rendeUl~r order.e..d 
inaeeropriate health care or health services. or th~he cost of 
th!L...J;are or seryices waJL...iIli!PPJ.:Qp,"~h.l!-.h.eallLt=ilitY-Qr 
he.itUh care Novider may apeeal to the ll.2iti:.lLJ:.l!\Ja.r..di!l9--.tll.<!t 
.de.t&u!!in..i:!.t.i.9n pyrsuant tQ procedures J?[Qvided for ynder the 
gy~f utilization re.view. 
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9. Penalties. Any bealtb facility or he.alth care. prOviDeL 
that submits false or misleaDing recorDs or other informa~ 
ji!n insurance carrier, self-insurer or group self insurer or the 
board is guilty of a Cla~s D crime. 

SUI. MBJrimum be.pefit levels 

Effectiye. January 1. 1993 tbe maximum we.ekly benefit payable. 
ynDe.r section 212, 213 or 215 is $441 or 90." of state ayerag.!! 
~y wage, whichever is higber. Beginning on July 1, 1994 tb.e. 
manimum beMfit leyel must be aDjuste.D annually utilizing t~ 
state average. wee.kly wage as Determipedby the Bureau of 
~meloyment Secyrity. 

S~IZ. CQmpeusatiQu for total incopacity 

1. Total incapacity. While the incapacity for wQil 
.r~sylting from the injury is total. the employer shall pay th~ 

iniYKeD employee. a weekly compensation egual to BO~ o'--tb.!! 
.!!!1'eloyee.' s after-tax ayerage. weekly wage, bllt-nOt more thim....J;~ 

l!lilXimllm benefit under se.ction 211. Comeensation must be paiD for 
th~ration of the incaeacity. 

lHly--~meloyee who is allle. tQ perform full-time rem..l.!!l.l!1:.Jli.v.!L..!!.2r.k 
~he orDinary comee.titive. labor market in the State, reg~~ 
Qf the availability of such !fork in anD arounD that emeloyee' s 
J;Q!!!!!ll!!Iity, is m~t __ ....e.1lIDble for compensation ynDer this section, 
but may be eligible for compensatiQn unDer section 213, 

Z. PresJ!!l!l?tiou of tQtal incapacity. For the purposes of 
this Act, in the following case.s it is conclysiyely presumeD for 
SOO weeks from the Date of injury that the injury resylteD in 
p!:.[!!]anent total inclll?ACity anD tbat the. emeloyee ilL.J!Jlll!2l..e.J.2 
lIeLfQ[ffi full-time remunerative work in the orDjna~eetitive 
labor market jn the. State.. Tbe.reafter the. question of perman~ 
<lnd total inca~ty" must be DetermineD in accorDance with th...l1. 
facts, as they tben exist. Tbe cases are: 

A. Total and eel"ffi<!nent loss of sight of bot~~ 

B, Actual loss of botb legs or both feet at or aboye t~ 
antiJU 

c. Actual loss of both arms Q[ both hanDS at or ab!2Y.!!.......tbe. 
!iL.iJit.;. 

D. ActYal l=s of any 2 of the members Qr faCJ!l..t.ie.ll-in 
paragroeh A, B Qr C: 

fL. Permane.nt anD comele.te. pax-alysis of both le.g5 Qr bQth 
~Q or one leg and one arm; 
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F. Incurable insanity or imbecility; and 

G. Permanent and total loss of industrial use of both legs 
or both hands or both arms or one leg and one arm. 

For the purpose of this sUbsection such permanency may 
~ned no later than 30 days before the expiration of 
weeks from the date of injury. 

be 

3. Specific loss benefits. In cases included in the 
following schedule. the incapacity is considered to continue for 
the periOd specified. and the compensation due is 80"" of the 
after-tax average weekly wage subject to the maximum benefit set 
in section 211. Compensation under this subsectioD is available 
only for the actual loss of the following: 

A. Thumb, 65 weeks; 

B. First finger. 38 weeks; 

C. Second finger. 33 weeks; 

D. Third finger. 22 weeks! 

E. Fourth finger. 16 weeks: 

F. The loss of the first phalange of the thumb. or of any 
finger. is considered to be equal to the loss of 1/2 of th~ 
thumb or finger. and compensation is 112 of the amounts 
specified in paragraphs 11 to E. The loss of more than one 
phalange is considered as the loss of the entire finger or 
thumb. The amount receiyed for more than one finger may not 
exceed the amount proyided in this schedule for the loss of 
.lLh.imlll 

G. Great toe. 33 weeks: 

H. A toe other than the great toe. 11 weeks. The loss of 
the first phalange of any toe is considered to be equal to 
~oss of 1/2 of that toe. and compensation is 1/2 of the 
amounts specified in paragraphs F and G. The loss of more 
than one phalange is considered the loss of the entire toe: 

1. Hand. 215 weeks. An amputation between the el~ 
wrist that is 6 or more inches below the elbow is considered 
SLlli!nlli. 

J. Arm, 269 weeks. An amputation above the point specified 
in paragraph I is considered an arm: 
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K. Foot. 162 weeks. An amputation between the knee and th~ 
foot 7 or more inches below the tibial table. or plateau. is 
considered a foot: 

L. Leg. 215 weeks. An amputation aboye the point spe~ 
in paragraph K is considered a leg: and 

M. Eye. 162 weeks. Eighty percent loss of yision of one 
eye constitutes the total loSS of that eye. 

In case of the loss of one mernber while cOlDJ?ensation is 
being paid for the loss of another member. compensation must be 
paid for the loss of the 2nd mernber for the period proyided in 
this section. Payments for the loss of the 2nd member begin at 
the conclusion of the payments for the first member. 

5213. COID£ensation for partial ipcapacitr 

While the incapacity for work is partial. the employer shall 
pay the injured employee a weekly compensation egual to ao'\, of 
the difference between the injured employee' s after-tax ayera~ 
weekly wage before the'personal injury and the after-tax average 
weekly wage that the injured employee is able to earn after the 
injury. but not more than the maximum benefit under section 211, 
Compensation must be paid for the duration of the disability if 
the employee's permanent impairment. determined according to the 
impairment guidelines adopted by the board pursuant to section 

, 153. subsection a. resulting from the personal InJury is in 
excess of 15% to the body. In all other cases an elDJ?loyee is 
not eligible to receiye compensation under this section after 
the employee has received 260 weeks of compensation under section 
212. subsection 1. this section or both. The board may in the. 
exercise of its discretion extend the duration of benefit 
entitlement beyond 260 weeks in cases inYolving extreme financial 
~ship due to inability to return to gainful employment. This 
authority may not be delegated to a hearing officer and such 
decisions must be made expeditiously. 

Effectiye January 1. 1998 and eyery January lilt thereafter 
the 260-week limitation contained in this section must be 
egtended 52 weeks for every year the board finds that the 
f(equency of such cases involving the payment of benefits under 
~ction 212 or 213 is no greater than the national aye rage ba~Q 
on frequency frOm the latest unit statistical plan aggregate Qata 
for Maine anQ on a countrywide basis. aQjusted to a unified 
inQustry mix. The 260-week limitation containeQ in this section 
may not be extendeQ unQer this paragraph to more than 520 weeks. 
Payment for aQQitional weeks of benefits unQer this p<!~ 
must be made from the Employment Rehabilitation FunQ. 

5214. Determination of partial incapacitr 
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1. B",,,en~ determination. While t~i!!.!;;.l!pacity is partiaL 
employer shall pay the injured employee benefits as follows. 

A. If an employee receives a bona fide offer of rea~~~ 
~mployment from the previous e~12yer or anQtp~rnpl~Q£ 
through the Bureau of Employment Security and the employee 
n:..fuses that employment without good and reasonable cau~ 
the employee is considered to have voluntarily withdrawn 
from the work force 8nd is no lon9ll-!llltitled to 8~~ 
loss benefits under this Act during the period of the 
refusal. 

B. If an employee is employed at any job and the average 
~y wage of the employee is less than thM........!:!hich the 
employee received before the date of injury, the employee is 
~ntitled to receive weekly ben~fits under this Act eQua~Q 
80~ of the difference between the injured emplQyee's 
jjfter-tax weekly wage befne the date Qf injury and the 
i!fter-ta)! weekly wage that the injured employee is abl!LJ;Q 
~~rn after the date Qf injury, but not more than the maxiffiQill 
weekly rate of CQmpensation, as determined under section 211. 

C. If an employee ilLJ:.mployed at any job a!ilL..J;h.!L...i!'lJilJ!g~ 

weekly wage of the emplQyee is eQual tQ or more than the 
average weekly wage the employee received before the d~1 
~nJury, the employee is nQt entitled to any wage lo~ 

~p.efits under this Act for the duration of the employme~ 

D. If the employee, after having been empl0l:'ed at any io.b 
I!J,!.!:JU!ant to this subsection for l~ks or more, loses 
that job through no fault of the employee, the employee is 
gilli tIed to receive compenlil!..tion undeL-.tbis Act pursuant to 
the foUowing. 

(11 If. after exhaustion of unemployment benefit 
eligibility of an employee, the employment siru;.!LJ;h~ 

time of injury has not established a new wage earning 
capacity, the emplQyee is entitled to rece~ 

compensation based upon the employee's wage at the 
original date of injury. 

(2) If the employee has established a new wage e~Ln1ng 
~y, the employee is entitled to wag~~~ 
benefits based on the difference between the normal and 
customary wages paid to th06e persons performLIJ!l-l;!JJ;! 
same or similar em~nL as determined at the ti~ 
of termin~jon of the employment of th~ployee, and 
the wages paid at the time of the injury. There ilLJ!. 
~ption of wage earn.in9-J.;J!pacity establis~f.Qr 
any employmen~i!ling 250 week~L-ffiQ~ 
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Ol If the employee becomes reemployed at any 
employment. the employee is then entitled to receive 
partial di~uility benefits as provided in pa£i!9IJ!~ 

E. If the employee, after having ueen employed at any job 
.following the injury .for less than 100 weeks, loses tlliL.i2b 
through no fault of the employee, the employee is entitled 
to receive compensation based upon the employee's wage at 
the original date of injury. 

Z. notice to Bureau of Elnployp!ent Security. An insurance 
~arrier or ~ self-insurer shall notify the Bureau Qf Employm~ 
~y of the name of any injured emplQyee whQ is unemplQyed 
and tQ whQm t~surance carrier or self-insurer is paying 
benefits under this Act. 

~PriQrity. The Bureau Qf EmplQyment Securit~h~~ 
~ri2Lity tQ finding employment for thQse persQn~Qse names are 
~pp1led under subsection 2. 

4. Notice of refusal: terminption of benefits. The Bure~ 
of Employment Security shall notify the board in wtiJJ.ng of tM 
name of any employee who refuses any bona fide Qffer of 
reasonaule employment. Upon notificatiQn to the uoarQ, the boa~ 
lihal! notify the insurance carrier Qr self insurer who shall 
.t.!l..!:minate the benefits of the employee pursuant to ~.i.o1LL. 
I!.ll.IJ!9~ 

5. Reasonable employp!ent defined. "Reasonable employment. " 
i!~sed in this sectiQn, means any wQrk that i~~~ 
emplQyee's capacity to perform that poses no clear and proxim~ 
threat to the emplQyee' s health and safety and that is within a 
reasQnaule distance from that employee's residence. The 
employee's capacity tQ perform may not be limited tQ jQbs in work 
suitaule to the employee's Qualification and training. 

§li5. Death Wnefit,. 

1. Death of employee. If death results frQm the injurY-Q! 
an emplQyee, the emplQyer shall payor cause tQ U!L.Jlaid to the 
J!ependents Qf the employee who were wholly dependent upon tlu:. 
lm!l?lQyee's earnings for support at the time of the injury, p 
~ly payment equal to 80~ Qf the emplQyee' s after t;:!)! av~.e 
~ly wage, but not more than the maximum uenefit under ~~iQD 
211, for a period of 500 weeks from the date Qf death. If th~ 

employee leaves dependents only partially dependent upon the 
emplQyee's earnings fQr support at the time of injury. the 
lm!l?19yer shall pay weekly compensation equal to t~~ 
proportion of the weekly payments fQr the benefit of persQns 
!:!/!Qlly dependent. as 80~ of the amount cQntributed by th~ 

employee to such partial dependents uears to the annual ea=imUi 
Qf the d~sed at the time of injury. If, at t~1U!..iI:.l!..tiQJL . .o.t: 
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the 500-week period, any wholly or partially dependent person is 
~~n 18 years of age, the boaLd may order the employll.LJ.Q 
continue to pay the weekly compens6tion or some portion of the 
~~y compensation until that person reaches the age of 18. 

If a dependent spouse becomes a dependent of another person, the 
payments must cease upon the payment to the SpOU5e of the balance 
of the compensation to which the 5pouse would otherwise have been 
entitled but in no event to exceed the sum of $500.00. The 
remaining weeks of compensation, if any, are payable to those 
per50ns either wholly or partially dependent upon the em~ 
for support at the employee's death. The board shall determine 
tiJlLJ!IJI.Q.l!nt of compen5ation or portion thereof that is payab~ 
weekly to the wholly or partially dependent person, When, at the 
~piration of the 500-week period, any wholly or partially 
~pendent person is less than 18 years of age, the board may 
order the employer to continue to pay the weekly compensation, or 
some portion of the weekly compensation, until that per50n 
reaches the age of 18. The payment of compensation to any 
Q~Qent chilQ after the expiration of the 500-week perioQ 
~ases when the chilQ reaches the age of 18 years, if at the age 
of 18 years the child is neither physically nor mentally 
1n&9pacitated from earning, or when the child reaches the age of 
16 years and thereafter is self-supporting for 6 months, If the 
child ceases to be 5elf supporting thereafter, the depenQency 
must be reinstated. As long' 8S any of the 500 weeks of 
=ruillsation remain, that compensation is payable to the person 
ei ther wholly or partially Qependent upon the deceased employee 
~pport at the time of the employee's death, with the 
~ion of a depenQent, spouse who becomes a Qependent of 
another. 

2. Death of an injured employee. The death of the injured 
employee prior to the expiration of the period within which the 
ll.!!l1!.l.2.Y.ee would receive weekly payments ends the disability aM 
all liability for the remainder of the payment5 that the employee 
would have received in ca5e the employee had lived is terminated, 
but the employer is liable for the following Qeath benefits in 
lieu of any further disability indemnity. 

A. If the injury received by the employee Wa5 the proximate 
cause of the employee's death and the deceased employee 
leaves deI'enQents wholly or partially dependent on the 
~loyee tor support. the death benefit mU5t be a sum 
5ufficient, when added to the indemnity benefits that at the 
time of death have been paid or become payable under section 
£12 or 213 to the deceased employee, to make the total 
compensation for the injury and death e~ual to the full 
amount that the dependents woulQ have been entitled to 
receive under 5ubsection 1 if the injury had re5uIted in 
immediate death. Benefits under this paragraph are payable 
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in the same manner as if the injury resuIted in immediatt! 
~ 

B. If an application for benefits has been filed but has 
not been decided by the board or is on appeal and the 
employee Qie6 from a cause unrelated to the employee's 
injury, the proceedings may be continued in the name of the 
employee's personal representative. In such a case. any 
benefits awarded are payable up to time of death and must be 
paid to the same beneficiaries and in the same amounts as 
would have been payable if the employee had suffered a 
compensable injury resuIting in death. 

SZlfi. Burial e~nse5: incidental compensation 

If the employee die5 as a re~lt of the injury. the em~ 
shall pay. in addition to any compensation and medical benefits 
provided for in this Act. the reasonable expense5 of burial. not 
to exceed $4.000 and an additional payment of $3.000 as 
incidental compensation. Burial expense reimbursement must be 
paid to the person who has paid or who is re5ponsible for paying 
the employee's burial expenses. The incidental compensation must 
be paid to the employee's estate. 

S211. Employment rebabilitatiaD 

When as a result of injury the employee 15 unable to perform 
work for which the employee has previous training~perience. 
the employee is entitled to 5uch employment rehabilitatjon 
services. including retraining and job placement. as reasonably 
necessary to restore the employee to 5uitable employment. 

1. Services. If employment rehabilitation services are not 
voluntarily off~d accepted. the board on its Own motion or 
upon application of the employee. carrier or employer. after 
affording the parties an opportunity to be heard. may refer the 
employee to a board-approved facility for evaluation of the need 
li!.I.......a.nd kind of service. treatment or training necessary and 

'appropriate to return the employee to suitable emplQyment. 

2. Plag ordered. Upon receipt of an evaluation regQ£t 
Jl..\!UiI!ant to subsection 1. if the board finds that the proposed 
plan complies with this Act and that the implementation of the 
proposed plan i5 likely to return the injured employet! to 
suitable employment at a reasQnable cost. it may order the 
implementation of the plan. Implementation costs of a plan 
ll.!dered under this subsection must be paid from the Employment 
Rehabilitation Fund as provided in section 355. subsection 7, 
The board's determination under this sub5ection 15 final, 

3. Order of .implemmtl:ation costs recQveu. 
~ployee returns to 5uitable employment after 
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rehabilitation· plan ordered under subsection 2. the board shall 
order the employer who refused to agree to implement the plan to 
pay reimbursement to the Employment Rehabilitation Fund as 
provided in section 355. subsection 7. 

4. Additional ·pQiments. The board may order that any 
.!rn!Ployee participating in employment rehabilitation receive 
additional payments for transportation or any extra and necessary 
expenses during the period and arising out of the employee's 
program of employment rehabilitation. 

5. Lj~itation. Employment rehabilitation training. 
treatment or service may not extend for a period of more than 52 
weeks except in cases when. by special order. the board extends 
the period up to an additional 52 weeks. 

6. Loss of or reduction in benefits. If an employee 
unjustifiably refuses to accept rehabilitation pursuant to an 
order of the board. the board shall order a loss or reduction of 
compensation in an amount determined by the board for each week 
of the period of refusal. except for specific compensation 
p£yable under section 212. subsection 3. 

7. Hearfnq, If a dispute arises between the paLtl~~ 

concerning application of any of the provisions of subsections 1 
~ny of the parties may apply for a hearing before the board. 

S2I8. Korter r.einstatement rights 

Upon petition of an injured employee. the board may require. 
after hearing. that the employee be reinstated as required by 
this section. 

1. Reinstatement rights. When an employee has suffered a 
compensable injury. the employee is entitled. upon request. to 
reinstatement to the employee's former position if the position 
is available and suitable to the employee' s physical condition, 
If the employee's former position is not available or suitable. 
the employee is entitled. upon request. to reinstatement to any 
~her available position suitable to the employee'S physical 
condition. 

2. ReasoDable accommodatioQ reguired. In order to 
facilitate the placement of an injured employee as required under 
this section. the employer must make reasonable accommodations 
for the physical condition of the employee unless the employer 
can demonstrate that no reasonable accommodation exists or that 
the accommodation would impose an undue hardship on the 
emplQyer. In determining whether undue hardship exists. the 
board shall consider: 

A. The size Qf the emplQyer's business: 
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B. The number of emplQyees employed by the emplQyer: 

C. The nature of the employer'S operations: and 

D. Any other relevant factQrS. 

3. T~ period: discr~igation prohibited. The emplQyer's 
,obligatiQQ to reinstate the employee continues until one year. Qr 
3 years if the emplQyer has over ZOO employees. after the date of 
the injury. An employer who reinstates an emplQyee under this 
sectiQn may nQt subseguently discriminate against that emplQyee 
in any employment decisiQn. including decisions related tQ 
tenure. promotion. transfer or reemployment following a layoff. 
because of the employee's assertion of a claim Qr right under 
this lIet. NQthing in this subsection may be cQnstrued to limit 
any prQtection offered tQ an emplQyee by sectiQn 353. 

4. Limitations. This section does nQt obligate an emplQyer 
tQ offer an injured emplQyee emplQyment Qr reemplQyment in: 

h, Superyisory or confidential positions within the meaning 
of the 29 United States CQde, SectiQn 152: Qr 

B. Any pQsition for which the emplQyee is nQt qualified, 

5. Failure to comply. Tbe emplQyer's failure tQ comply 
!tUh the obligatiQns under this section disqualifies the employer 
Qr insurance carrier frQm exercising any right it may otherwise 
have tQ reduce Qr terminate the employee's benefits under this 
Act, The disqualification continues as long as the employer 
falls tQ Qffer reinstatement or until the emplQyee accepts other 
emplQyment. 

If any injured emplQyee refuses tQ accept ,,ID offer of 
reinstatement fQr a position suitable tQ the emplQyee's phys~ 
cQnditiQn, the emplQyee is cQnsidered to have voluntarily 
withdrawn from the work fQrce and is nQ longer entitled to any 
wage loss benefits under this Act during the period Qf refusal. 

6. Burden of proof. The petitioning party has the burden 
Qf proof on all issues regarding claims under this sectiQn except 
that the emplQyer ahays retains the burden Qf prQof regauting 
the availability or nQnavallability of work. 

7. RehabilitatioD plans. All . QbligatiQns under this 
section are suspended during the implementatiQn Qf a 
rehabilitatiQn plan under sectiQn 217, 

O. Foreiqg KOrters. If an employee is prevented frQm 
accepting an offer Qf reinstatement because Qf residence in a 
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foreign country or termination of status as a lawfully employab~ 
2lien. the employee is deemed to haye refused the of~ 

SlI9. Light-du~y rQrk pools 

Employers may form light-duty work pools for the purpose of 
encouragina-the return to work of injured employees. 

5220. Reduction of benefits due to unemployment compensatioD 

1. Re<1uction for unempIQ;vnent benefits. Compensation paid 
under this Act. except compensation under sectiQn 212. subsection 
L..J!nd lump sum settlements. tQ any employee fQr any period fn 
which the employee is receiying Qr' has receiyed benefits under 
tbe Employment Security Law. Title 26. chapter 13. must be 
reduced by the amount of the unemployment benefits. 

2. RotificatiQD. Before approying or awarding any 
compensation as limited in subsection 1. the board shall request 
t~~partment of Labor: 

A. Inform the board as to whether the claimant has receiyed 
llnce the date of injury or is currently receiying 
unemployment benefits: 

B. Notifl' the board in the event that the claimant 
subsequently applies for and receiyes unemployment be~ 
5!.!lQ 

C. Notify the board wheneyer the claimant ceases to receiye 
~employment benefits. 

When the Department of Labor so notifies the board. the board 
lihgU notify the employer gnd employee. advise them of both the 
requirements of this section and the difference the employer mu~ 
make in the employee's compensation. Upon receipt of this 
.information. the employer shall appropriately decrease the 
=.pjilll;ation or, if the claimant has ceased to receiv.e. 
unemployment benefits. apprQpriately increase the compensation. 

5221. ~oordination Qf bene~its 

1. Application. This section applies when elth~~IY-2£ 
lwmp sum payments are made to an employee as a result of 
ligbiJity pursuant to section 212 or 213 with res~~ 
time period for which the employee is also receiying or has. 
receiyed payments forI 

A. Old age insuLance benefit pgyment~nQ~~nit~Q 
States Social Security Act. 42 United States Code. Sections 
301 to 1397f: 
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B. Payments u~r a self-insurance plan. a wa~ 

continuation plan or a Qisability insurance policy proyided 
by the employer: or 

C. Pension or retirement payments pursuant to a plM or 
program establisheQ or maintained by the employer. 

This section does not apply to payments maQe to an employee as a 
result of ligbility pursuant to section 212. subsection 2 or 3 
for the specific loss periQQ set forth by law. It is the intent 
of the Legislature that. because benefits unQer section 2U..L 
subsections 2 and 3 are benefi ts that recognize hum!ln f!lctQrs 
subst!lntially in aQdition to the wage loss concept. coordin!ltion 
of benefits shoulQ not !lpply to such benefits. 

2. Definitions. As useQ in this section. "!ltter-taB; 
.i!!!!QJ.mt" means the grQss amQunt Qf !lny benefit under subsectiQn 3. 
I!l.\ragraph A, subparagraph (21. !31. (4) Qr (5) reQuceQ by the 
prQrgted weekly amQunt which HQulQ have been paiQ, if any. under 
.t.be Federal Insurance CQntributiQns Act, 26 United States CQde. 
s.etlions HOI tQ 3126. state incQme tax and federal incQme tall.... 
calculated Qn an annual bgsis using as the number Qf exemptiQns 
the disabled employee's depenQents plus the emplQyee. and withQMt 
excess itemized deductions. In determining the "after-tax amQunt" 
the tables pmyiQeQ for in sectiQn 102, subsectiQn 1 mu~ 
used. The aross amQunt Qf any benefit J!nQer subsectiQn 3. 
paragraph A, subparagraph (2), (3), (4) or (5) is presumed tQ be 
the same as the aye rage weekly wage fQr purpQses Qf the tabl~ 
The applicable 80\ Qf after-tax amQunt gS prQyideQ in the tab~ 
multiplieQ by 1. 25, is cQnclusive fQr determining the "after tllll 
amount" Qf benefits unQer subsectiQn 3, parllgrgph A. subparagraph 
(2), (3). (4) Qr (5). 

3. CQQrdinatiQn Qf benefits. Benefit p!lyments subject tQ 
.this sectiQn must be reQuceQ in accQrdance with the fQllowill9 
prQyisiQns. 

A. The employer's Qblig!ltiQn tQ pay Qr cause tQ be paiQ 
~y benefits Qther than benefits unQer sectiQ~~ 
subsectiQn 2 or 3 is reduceQ by the fQllowing !lmQunts: 

(1) Fifty percent of the amount Qf the Qld-age 
insurance benefits received or being received under the 
UniteQ States SQcial Security Act: 

(2) The after-tax !lmount of the payments receiyed Qr 
being receiyeQ Uliller a self-insurance plan Qr a wag~ 

continuation plan or under a disability insurance 
PQlicy prQyided by the Same emplQyer frQm whQm benefits 
Imder sectiQn 212 or 213 are receiyeQ if the emplQyee 
did not contribute directly to the plan Q[ to the 
payment o~miums regarQing the Q~hilitY-in~~ 
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, ( 

policy. If the self-insurance plans. wag~Jl~l!m 
plans or disability insurance policies are entitled.....J;Q 
r~p~~nt in the event of a workers' compen~Qll 
benefit recovery. the insurance carrieL-lihall satWy 
the repayment out of funds the insuUlnce carrier hali 
received throug~e coordination of benefits provided 
for under this section: 

ill The proportional amount, based on the ratio of the 
~~loyer's contributions to the total insurance 
premiums for the pOlicy period involved. of the 
2K.ter-tax amount of the payments received or being 
received by the employee pursuant to a disability 
insurance policy provided by the same employer from 
whom benefits under section 212 or 213 are received. if 
the employee did contribute directly to the payment of 
premiums regarding the disability insurance policy: 

(4) The after-tax amount of the pension or retirement 
J?jlyments received or being received pULfillant to a plsm 
Or program established or maintained by the sa~ 

employer from whom benefits under sectum_H2 .or 213 
~re received. if the employee did not cont~ 
directly to the pension or retirement plan or P[ogL2ffiL 

(5) The proportional amount. based on the ratio of t~ 
J1IDployer's contributions to thJ1 total contributio~ll. 
the plan ll.r prll.gram. ll.f the after tax amount of thJ1 
PJ1nsion Dr rJ1tirJ1ment payments rJ1cd 'led or bJ1iv...9 
received by the J1mplll.YJ1e pursuant tll. a plan or progr~ 
establishJ1d or maintainJ1d by the same emplll.yer f= 
whll.m bene~nder sectill.n 212 ll.[ 213 are received. it 
the emplll.YJ1J1 did contribute directly to the pension ll.r 
retirement plan ll.r prll.gramL.f!M 

I 6 ) Fo r thllJi!LJlmglJlyll.LlL.Jill!L...lllLn!2.L.!!.r.!2Yi.QlLJLI?Jw.liil2ll 
plan. the proPll.rtill.nal amount. based QP the ratill. ll.f 
the emploYJ1r's cll.ntributions tll. t~l contributionli 
mQQe to a qualified profit sharing plan under thll 
UnitJ1d StatJ1~J1rpal Revenue Code. Sectiop 401la) Qr 

pny successll.r to the Unit~tates Interpal Revenue 
.!&!;"le. Sectill.P 40ICa) covering a profit sharing plap 
that provides for the payment of benefits only upop 
=tirement. disability. death. ll.r ll.tber separatill.n of 
l1IDI?12yment tll. the extent th~eLi.t.lLiU:.!LVJ1litJ1lL..1!lli!Ju 

~hJ1 plap. 

B. 11 credit or reductiop under this sec.t.i!2p-I!ll!Y---ll!2L~l!J; 
~use of an ipcrease g~ted~De Socia~~rlty 
A.dministration as a cost ll.f-livipg adjustment granted a{..t!ti: 
the benefits are cOll.rdipate~ 
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C. 11 credit or reductiop upder this sectill.n may nll.t occur 
because of an increase in a pension or retirement pl~ 
program granted after the bepefits are cll.ordinated. 

D. Except as provided in subsectill.ns 6 and 7. a credit or 
reduction of benefits otherwise payable fll.r apy week may pot 
be taken under this sectill.n uptil there has beep a 
determinatill.n of the benefit amll.unt ll.therwise payable tll. the 
l1mployee under section 212 or 213 and the emplll.yee has begun 
receiving the benefit payments. 

E. Disability insurance benefit payments under the Social 
:>.e.=ity Act are cll.nsidered paymentli from funds provided by 
the emp1ll.yer and are cll.nsidered primary payments ll.n the 
employer's obligation under sectill.P 212 or 213 as ll.ld-agl: 
benefit payments upder the Sll.cial Security Act arl: 
considered pursuant to this section. However, social 
sl:curity disability insurance bl:pl:fits maY--Qnly bl: 50 
cll.nsiderl:d if sl:ctill.n 224 ll.f the Social Sl:curity Act. 42 
United Statl:s Codl:' Sl:ction 424a, is rl:vi5~50 that a 
reduction ll.f sll.cial security dhability iP5uranCl: benl:fits 
i~ot made bl:cause of the rl:ceipt of workers' cll.mpl:p~iQU 

ruwefit5 by tbe l:mploYl:e, Thl: coordinatill.n of sll.cial 
5l:Curity disability bl:nl:fit5 cll.nunepCl:S ll.n thl: datl: ll.f tbl: 
~rd cl:rtificate of thl: social secuLity~~~ 

benl:fits. Any accrul:d social sl:curity dj5abili.t~l:il.tli 
may pot be coordi~ 

F. No savings or insurance ll.f the injurl:d em~ 
lml.e.l?J1ndept of tbi5 Act may be tak.en iptll. cll.nddl:ration in 
d.etl:rminipg thl: compen5ation to b.e paid, nor may bl:petit.6. 
deriVl:d from aOY--JiQl\rcl: other than the l:mplll.Yl:r be 
copsjdl:rl:d in fixing thl: cll.mpl:n5ation due. 

.!1~!IT..------.li1ll!1l payor cause to be paid to th.e 
l:mploYl:l: tlliLJll\lance du.e in either wel:kly or lump 5W 
payments tll. sati5fy apy ll.bligatiops rl:maininJ;L.J.!n.Ql:r 5l:ction 
112 ll.r 213 after tbe application ll.f this sl:ctill.UL 

4. Hll.tification and rJ1lealie of sll.cial SJ1curity bJ1nl:fj~ 

i!!!l.!rmation. The bll.ard 5ha11 adopt rilles to prll.vide for 
potificatill.n by an l:mployer to an .emploYl:l: ll.f pOliliil2.l!! 
.eligibility fll.r sll.cial 5ecurity benl:fits and the reguirl:mepts fll.r 
~9~i.6.hing proof of applicatill.n for tflQ5l: ben~fi~ 

l:l.!2.t.ili~ll.P must bl: promptly maill:d tll. thl: l:mploYl:e after tbe 
l:!itl;.!L.QJLjffij,ch by realiQD~e the employee may be entitlel:! to 
social sl:curity benefits, A cll.PY of the notificatill.n of possible 
l:li.g:jJlll.i.t.l'-mllst be filel:! with the bll.arl:! by the emplll.yer, WU.hin 
l!L.lli!Y.5 after rec~pt of tluLm!.l;;ificatill.n of PO~.!L...e!!!~ 
eligibilitY-.tbe emplll.yee 5hall: 

A, Makl: applicatill.p fll.r social 5l:Cllrity bepl:fit5: 

Page 48-LR3957(1) Page 49-LR3957(1) 



4 

6 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

52 

B. Provide the employer or carrier with proof of that 
application; and 

C. Provide the employer or carrier with an authority for' 
release of information which may be used by the employer to 
obtain necessary benefit entitlement and amount information 
from the social security administration. 

The authority for release of information is effective for one 
Y=L-

5. Release of benefit infomation. Within 30 days after 
either the date of first payment of compensation benefits under 
section 212 or 213 or 30 days after the date of application for 
.!Iny benefit under subsection 3. paragraph A. subparagraph (21. 
01. (4) or (51. whichever is later. the employae shall provide 
.\JIe employer with a properly executed authority for release of 
information which mal' be used by the employer to obtain necessary 
benefit entitlement and amount information from the appropriate 
source. The authority for release of information is effective for 
one year. 

6. New authority for releas, of infopmation. If t~ 

~er is required to submit a new authority for release of 
in~ion under subsection 4 or 5 in order to receive 
information necessary to comply with this section. the employee 
shall provide the new authority for release of information within 
~ays of a request by the employer or insurance ca~ 

7. Failure to provide release or ijpplication. If the 
employee fails to provide the proof of application or the 
authority for release of information required in subsection 4 or 
fails to provide the authority for release of informatiQD 
required in subsection 5 or 6. the employer mal" with the 
approval of the board. discontinue the compensation benefits 
payable to the employee under section 212 or 213 until the proof 
of application and the authority for release of information is 
provided. Compensation benefits withheld must be reimbursed to 
.\JIe employee when the required proof of application. or the 
authority for release of information. or both. has been provided. 

8. Early retirement. Nothing in this section mal' be 
considered to compel an employee to apply for early federal 
social security old-age insurance benefits or to apply for early 
or reduced pension or retirement benefits. 

9. Reports. The employer taking a credit or making a 
reduction as prOVided in this section shall immediately report to 
the board the amount of any credit or reduction and. as requested 
by the board. furnish to the board satisfactory proof of the 
basis for a credit reduction. 
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10. EEceptions for certain disability p~nts. This 
Rection does not apply to any payments received or to be receiVed 
under a disability insurance plan provided by the same employer 
if that plan is in existence on December 31. 1992. Any 
disability insurance plan entered into or renewed on or after 
January 1. 1993 mal' provide that the payments under that plan 
provided by the employer mal' not be coordinated pursuant to this 
section. With respect to volunteer firefighter and volunteer 
emergency medical services persons who are considered employees 
for purposes of this Act pursuant to section 102. the reduction 
of weekly benefits provided for disability insurance payments 
under subsection 3. paragraph A. subparagraphs (2) and (3) and 
subsection 3. paragraph p mal' be waived by the employer. An 
employer that is not a self-insurer mal' make the waiver provided 
for under this subsection only at the time a workers' 
compensation insurance POlicy is entered into or renewed • 

5222. Provisional p~nt of certain disability benefits 

1. No delax of benefits. If an employee is due benefits 
from an employer under an insured disability plan or insured 
medical payments plan because of a personal injury or disease. 
the employer mal' not delay or refuse payment of those benefits 
because the employee filed a workers' compensation claim based on 
the same personal injury or disease. 

2. Hep!W"ent. If an employee has received benefits. as 
described in subsection 1. because of a personal injury or 
disease and has later prevailed on a workers' compensation claim 
based on the Same personal injUry or disease. the value Of all 
~h benefits mal' be offset by the employer or respective 
insurance carriers against the payments of workers' compen~n 
~efits. and. if the benefits are not offset. the employee shall 
repay to the employer. within 30 days of receiving the initial 
payment of workers' compensation benefits. the value Of all the 
benefits received under subsection 1. 

3. Rules. The Superintendent of Ipsurance shall adopt 
rules to implement this section. 

A. These rules must impose any requirements on employers or 
health. disability or workers' compensation insuranc!! 
carri!!rs that th!! sup!!rint!!nd!!nt finds n!!cessary or 
d!!sirabl!! to !!as!! th!! financial burd!!n on injured !!mploye!!s 
whos!! work!!fs' comp!!nsation claims ar!! controv!!rted and who 
ar!! awaiting board d!!t!!rminations on th!!ir claims. 

B. Th!! SUP!!ript!!nd!!nt shall consult with th!! chair of th!! 
board in formulating and adopting th!!s!! rul!!s. 

~~3. Presumption of earnings loss for retire!!s 
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1. Presumption. An employee who terminates active 
ll!I!I!l.Qyment and is receiving nondisability pension or retirement 
Qg~its under either a private or governmental pension or 
D:.tirement program, including old-ag~efits under the Unit~ 
Shtes Social Security Act, 42 United States Code, Sections 301 
to 1397f, th~t was paid by or on behalf of an employer from whom 
weekly benefits under this Act are sought is presumed not to ~ 
a loss of earnings or earning capacity as the result of 
=nsable injury or disease under this Act. This presumptiD.n 
may be rebutted only by a preponderance of evidence that the 
employee is unable, because of a work-related disability, to 
I!§~prk suitable to the employee's qualifications, including 
.training or experience. This standard of disability su~.li 
other applicable standards used to determine disability under 
this Act. 

Z. Construction. This section may not be construed as a 
bar to an employee receiving medical benefits ~nder section 206 
upon the establishment of a causal relationship between the 
~~e's work and the need for medical treat~L 

CHAPTER 7 

PROCiIDURES 

SUBCHAPTER I 

S~~ice of inju~ within 90 day& 

~ings for comI!en&ation under th~Act, exceI!t as 
I!rovided, may not be maintained unless a notice of t~illLY-l.li 
given witbin 90 days after the date of injury. Tbe notice mu6..t 
include the time, I!lace, cause and nature of tbe injury, together 
with tbe name and addres& of tbe injured emI!loyee. The notice 
must be give!L.!n!:.-the injured employee or by a I!erson in the 
ll!I!I!loyee's behalf, or, i~be event of the emI!loyee's death, by 
the employee's legal representatives, or by a deI!endent or by a 
~rson in bebalf of eitber. 

The notice must be giVen to tbe emI!loyer, or t~~ 
if there are more employers tban one: or, if the employer is a 
j;O_!::I!llill;ion, to any offidal of tb~Q.U!.ti..Q!l.L_oX to allY 
ll!I!I!loyee designated by tbe employer as one to w~l!Ql:.tJi.........Q!' 

~!lts to employees sbould be made. It may be given to the 
g~~l superintendent or to tbe supervisor ill......-l:harge of the 
~rticular work being done by the employee at tbe time of the 
iniux~otice may be gixen to any docto~rse or otber 
emergency medical I!ersonnel emI!Ioyed by tbe............emI!loyer for the 
.tUlM!lllillt of employee injuries and on duty at tbJL...!!QI.lL...6.i te. If 
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.the employee is self employed, notice must be given to the 
ill.YuIDce carrier or to the insurance carrier's agent or ageD..Cl!: 
wi!:h which tbe employer normally dQes business. 

§lQ~fficiency of notice: knowledge of employer: extension 
of time for not~ 

A notice given......Ynder &ection 301 may not be held inva~ 
inSufficient by reason of any inaccuracy in stating any of the 
fapts required for I!roper notice. unless it is shown that it was 
.the......jntention to mislead and that tbe emI!loyer was in fact misled 
by tbe notice. Want of notice is not a bar to proceedingli.....J.l!l.il!u. 
this Act if it is shown that the emI!loyer or the employer's agent 
had knowledge of tbe injury. Any time during wbicb the employee 
is unable by reason of pbysical or mental incapacity to give the 
notice. or fails to do so on account of mistake of fact. may not 
be included in the 90-day period specified. In ca~he......dea.tb 
of the emI!loyee witbin that period. tbere is allowed for giving 
tbe notice 3 months after the death. 

S303. Reports to board 

Wben any employee has reported to an emI!loyer under thia......A&.t 
any injury arising out of and in the course of tbe e~ 
employment tbat has caused the emI!loyee to lose a day's work. or 
~l!en tbe employer bas knowledge of any sucb injury, the emI!loyer 
filH!ll reI!ort the iniJuY...-.tJ:L..tbe board within 7 days afteL.......the. 
employer receives notice or has knowledge of the InJury. The 
emI!loyer sball also report the average weekl~~s or earnil!.9.fi 
l1L....tbe employee, togetber with any other information required by 
the board. The employer sball report when the inllll:.!ULJ1!!IP-1o~ 

refiUmeS the employee's employment and tbe amount of tbe 
employee's wages or earnings at that time. The employer sball 
=I!l.ete a first report of injury form for any injJ.!..Q'........ha.t........h.i:!Ji 
reguired tbe services of a health j;are I!rovider within 7 di!Yfi 
after the employer receives notice or has knowledge of tbe 
.inll!ry. Tbe employer sball provide a copy of the form to tbe 
injured employee and retain a COpy for the emI!loyer's records but 
l~2.t............ligated to submit the form to the board unless the 
injury later causes the employee to lose a day's work. 

§304. Board notice 

~~fo[m employee. Immediately upon receiI!t of tbe 
.ll!I!I!loyer's report of ini.l1,ry required by section 303, the board 
fiball contact the employee and provide information exI!laining......tbe 
compensation system and tbe emI!loyee' s rigbts. Tbe boau.L...J;~U 
~dvis~be employee bow to contact the board for fuLtbex 
Q~~nce and sball I!rovide that assistance. 

Z. Notice to emplQY~e board shall notify the emI!loyer 
when a mediation or formaLhearing is scheduled, wben a notice of 
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settlement is filed and when any Qther prQceeding regarding a 
claim Qf an emplQyee Qf that emplQyer is scheduled. 

3. Notice by board. Within 15 days Qf receipt Qf an 
emplQyer's repQrt Qf injury. as required by sectiQn 303. unless 
it· has received a petitiQn fQr award Qf cQmpensatiQn relating tQ 
the injured emplQyee, the bQard shall take reasQnable steps tQ 
nQtify the emplQyee that. unless the emplQyer disputes the claim. 
the emplQyer is required tQ pay cQmpensatiQn within the time 
limits established in sectiQn 205: that a petitiQn fQr award may 
be filed: and that rights under this Act may nQt be prQtected 
unless a petitiQn Qf award or memQrandum of payment is Qn file 
with the board within 2 years of the injury. 

5305. Petition for award: protective decree 

In the event Qf a cQntroversy as tQ the resPQnsibility of an 
emplQyer fQr the payment of compensatiQn. any party in interest 
may file in the Qffice Qf the bQard a petitiQn fQr award of 
cQmpensation setting fQrth the names and residences Qf the 
RaLtles. the facts relating to the emplQyment at the time Qf the 
injury. the knowledge of the emplQyer or notice of the occurrence 
Qf the '.njury, the character and extent Qf the injury and the 
claims Qf the petitiQner with reference tQ the injury. tQgether 
with --'il!J;;h Qther faJ;;ts as may be necessary and prQper fQr the 
~rminatiQn Qf the rights of the petitiQner. 

If. fQllowing an injury that causes nQ incapacity for work. 
the employer and emplQyee reach an agreement that the emplQyee 
has received a persQnal injury arising Qut Qf and in the CQurse 
of emplQyment. a memQrandum of such an agreement signed by the 
parties may be filed in the office of the bQard. The memQrandum 
must set fQrth the names and residences of the parties. the facts 
relating tQ the emplQyment at the time Qf the injury. the time. 
place and cause Qf the injury. and the nature and extent Qf the 
2nlury. Any member Qf the board is emPQwered. without the 
necessity Qf the filing Qf a petition fQr award. tQ render a 
prQtective decree based .on that memQrandum. 

5306. Time for filing petitiono 

An emplQyee's claim fQr cQmpensatiQn under this Act is 
barred unless an agreement Qr petitiQn is filed within 2 years 
after the date of the injury or. if the emplQyee is paid by the 
emplQyer Qr the insurer without the filing of any petitiQn Qr 
J:!9reenient. within 2 years of anY payment by such emplQyer Qr 
insurer fQr benefits Qtherwise required by this Act. The 2 year 
periQd in which an emplQyee may file a claim does nQt begin tQ 
run until the emplQyee' s emplQyer. if the emplQyer has actual 
knQwledge Qf the injury. files a first repQrt Qf injury as 
required by sectiQn 303 Qf this Act, Any time during which th~ 

emplQyee is unable by reaSQn of physical Qr mental incapacity tQ 
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Li1e~he petitiQn is nQt included in the periQd prQvid~D-t~ 
~n, If the employee fails tQ file the petitiQn within that 
periOd because Qf mistake of fact as tQ the cause and nature of 
the injury. the emplQyee may file the petition within a 
reasQnable time. In case of the death Qf the employee. there is 
allQwed fQr filing the petitiQn one year after that death. No 
petitiQn Qf any kind may be filed mQre than 6 years following the 
date of the latest payment made under this Act. For the purposes 
of this section. payments of benefits made by an employer or 
insurer pursuant tQ section 205 or 206 are considered p~ 
under a decisiQn pursuant tQ a petitiQn. 

5301. Procedure for filing petitions, no respon~e required: 
mediation 

1. Petition. Any interested party may seek a determinatiQn 
Of rights under this Act by filing with the bQard any petition 
authQrized under this Act. 

2. Service upon respopding party. Copies of 311 petitions 
filed under this Act must be served by certified mail. return 
~pt requested, to the other parties named in the petitiQn. In 
the case of a petition by an employee, a CQPy of the petitio.n 
must be served upon the employer, emplQyer' s insurer Qr grQup 
self-insurer, 

3. No response required. NQ reSPQnse tQ a petitiQn filed 
under this section is required. 

t. Procedure. A petition filed under this sectiQn mu~ 
referred by the board to mediation. 

5. Mediation. Mediation must be held in accordanCJL.lfith 
section 313. subsections 2 to 5. 

5308. Emplo~ent 

~eturn to emplQiment. Any persQn recetvtng compensation 
under this Act whQ returns to employment Qr engages in new 
emplOYment after that persQn's injury shall file a written repQrt 
Qf that emplQyment with the bQard and that persQn' s previQul> 
emplQyer within 7 days of that persQn' s return to wQrk. This 
~port mUl>t include the identity of the employee. the employee's 
.eJ!ll!lQyer and the amQunt Qf weekly wagel> Qr earnings received Qr 
tQ be received by the employee. The board shall send the 
emplQyee notice Qf the emplQyee' s rel>PQnsibility to notifL-tllit 
lli!<!.rd and the emplQyer When the emJ?IQyee returnl> to wQrk and the 
111I!1?l!lyee'l> rl1sPQnsibility to I>ubmit thl1 rl1Portl> rl1qu1rl1d under 
thiS section. 

2. EmplO~l1nt status reports. At the prl1vious emplQYl1r' s 
~uest, any Pl1rSOn rl1cl1iying compensatiQn undl1r this Act who has 
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not returned to that person's previous employment must submit 
Quarterly employment status reports to that employer. The report 
is due 90 days after the date of injury, or after the filing of 
iPe report under subsection 3, and every 90 days thereafter. The 
report must be in a form prescribed by the board an~ 
indicate whether the employee has been employed, changed 
employment or performed any services for compensation during the 
previous 90 days, the nature of the employment or services, the 
name and address of the employer or person for whom the services 
were performed and any other information that the board by rule 
may reQuire. Any employer reQuesting a Quarterly report' under 
this subsection must provide the employee with the prescribed 
form at least 15 days prior to the date on which it is due. 

S309. Subpoenas: evidence: discovery 

1. Subeoenas. Any board member or designee of the board 
may administer oaths and any board member or designee of thJl. 
board may issue subpoenas for witnesses and subpoenas duces tecum 
to compel the production of books, papers and photographs 
relating to any guestions in dispute before the board, any 
!!,atters involved in a hearing or an audit conducted pursuant to 
section 359. Witness fees in all proceedings under this Act are 
.t1!lLJame as for witnesses before the Superior Court. When a 
witness, subpoenaed and obliged to attend before the board or any 
member or designee of the board, fails to do so without 
~~2Qn~ble excuse, the Superior Court or any Justice of the 
lUlperior Court may, on application of the Attorney General malk 
at the written reQuest of a member of the board, compel obedience 
by attachment proceedings for contempt as in the case of 
disobedience of the reguirements of a subpoena issued from that 
~rt or a refusal to testify in the court, 

Z. Evidence. The board or its designee need not observe the 
rules of evidence observed by courts, but shall observe the rules 
of privilege recognized by law. The board or its designee shall 
~ffiit evidence if it is the kind of evidence on which reasonable 
persons are accustomed to relying in the conduct of serious 
affairs. The board or its designee may exclude irrelevant or 
~y repetitious evidence, 

3. Witnesses: discove~. All witnesses must be sworn. 
Sworn written evidence may not be admitted unless the author is 
available for cross-examination or subject to subpoena; exceItt 
that sworn statements by a medical doctor or osteopathic 
ph~~an relating to medical Ques~ions, by a psychQlQgi2t 
relating to psychological Questions or by a chiropractor relating 
to chiropractic Questions are admissible in workers' compensation 
b~arings only if notice of tbe testimony to be used is g~Q 
service of a copy of tbe letter or report is maQe on the opposing 
~nsel 14 Qays before the scheduled ~rin~ 
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~positions or subpoenas of health care practitioners who have 
~bmitted sworn written eviQence are permitteQ only if the 
hearing officer finQs that the testimony is sufficiently 
important to outweigb the Qelay in the proceeding. 

The boarQ may establish proceQures for tbe prefiling of summaries 
of the testimony of any witness in written form. In all 
proceeQings before the board or its Qesignee. Qiscovery beyond 
~pecified in this section is available only upon application 
to the board, which may approve the application in the exercise 
of its Qiscretion. 

4. Conte1l!J1ts before board. A person may not, in 
~ings before the board disobey or resist any lawful order, 
process or writ; misbehave during a hearing or so near the place 
of hearing as to obstruct the hearing; neglect to proQuce, after 
baving been ordereQ to do so, any pertinent document; or refuse 
to appear after having beeD subpoenaed or, 'upon appearing, refuse 
to be examined accorQing to law. 

If any person violates this subsection, the boarQ shall certify 
the facts to a Justice of the Superior Court in the county where 
tillL....i!.ll.!1geQ offense occurred and the justice may serve or caUli.Ji1 
to be serveQ on tbat person an order reguiring that person to. 
appear before tbe justice on a Qay certain to. shQw cause why the 
person shQulQ nQt be adjuQgeQ in cQntempt by reason of the facts 
so. certified. The justice shall. uPQn tbe appearance Qf tbat 
persQn. in a summary manner. hear the eviQence as to. the act.ll. 
cQmplaineQ of anQ, if it is such as to. warrant QQing so., puniSh 
that person in the same manner and to. the Same extent as for a 
cQntempt cQmmitteQ before the justice, Qr cQmmit that persQn Qn 
the same cQnMtiQDlL....Ds if the dQing Qf the fQrbiQQen act haQ 
Qccurred with reference to. the prQcess Qf the SuperiQr CQurt 0.[ 

in the presence Qf the justice. 

S31Q. Protection , 

Except fQr statements maQe in prQceeQings before the bQarQ. 
a statement to any investigator or employer's representative. Qf 
any kinQ, Qral Qr written. recQ[Qed Qr unrecQrQeQ, maQe by tbe 
injured emplQyee is not admissible in eyiQence Qr cQnsiQereQ in 
any way in any prQceeding UnQer this Act, except in accQrQance 
witb this sectiQn. 

1. Admissible statements. A statement maQe to. am' 
investigatQr or emplQyer's representative. Qf any kinQ, oral or 
written, recQrded Qr unrecQrQeQ, maQe by the injureQ emplQyee is 
aQmissible in evidence or may be cQnsiQered in prQceeQing~ 
ill 

A. It is in writing; 
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B. A true copy of the statement is delivered to t~ 

employee by certified mail: and 

c. The employee has been previously advised in writing of 
the foUowing: 

III That the statement may be used against the 
employee: 

(2) That the employer or insurance carrier may have 
pecuniary interest adverse to the employee: 

(3) That the employee may consult with counsel prior 
to making any statements: 

(4) That the employee may decline to make any 
statement: and 

(5) That the employer may not discriminate against the 
employee in any manner for refusing to make such a 
statement or exercIsIng in any way the employee's 
rights under this Act. 

2. EJ[cepl:ion. This section does not apply to agreements 
~he payment of compensation made pursuant to the this Act or 
to the admissibility of statements to show compliance with the 
notice requirements of sections 301 and 302. 

3. Application. This section applies only to employees 
injured prior to June 30. 1985. 

S311. Inadmissible statements 

No statement of any ki~de by the injured employee to any 
investigator. employer or employer's representative. whether oral 
or written. recorded or unrecorded. may be admitted into evidence 
or considered in any way in any proceeding under this ActOif it 
was obtained by means of duress on the part of the investigator. 
employer or employer's representative. 

1. 
~ess'l 

includes: 

Duress 
is not 

defined. For the purpose of this section. 
limited to its cOmmon law definition. but 

A. Implied or expressed threats relatinq to the employment 
of the employee or the employment of a relative of the 
employee: 

B. Implied or exprQssed thrQats of extensive litigation and 
appeals of the emploYQQ's claim: 
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c. Misleading. falsQ or incomplQte statQmQnts of law or any 
misleading, falsQ or incomplQtQ lQgal opinion giVQn to thQ 
employee relating to the emploYQQ's eligibility for bQnefits 
under this Act: 

~isleading. false or incomplete statements of fact 
knowingly made to thQ Qmployee: 

E. The taking of unfair advantage of ;:on Qmployee' s 
physical, mQntal or economic problQms or shortcomings: and 

F. Interrogations or investigations conducted under such 
circumstances as to be sQverQly intimidating to the employee. 

2. E"ception. This sQction dOQs not apply to agrQQmentli 
for the payment of compensation made under this Act or to thQ 
.ill!mlJ;sibility of statemQnts to show compliancQ with the notice 
requirements of sections 301 and 302. 

3. Application. This section applies only to emploYQes 
injured on or after June 30. 1985. 

S312. Independent medical examiners 

1. Examiner system. The board shall develop and implement 
an independent medical QKaminQr systQm consistent with th~ 

requirements of this section. As part of this system. the board 
.liill!ll. in the exercise of its discrQtion. create. maintain and 
periodically validate a list of not more than 50 health care 
providers that it finds to be the most qualified and to be highly 
eKperiQncQd and com",etent in their sPQcific fields of expertise 
and in the treatment of Hork-related injuries to serve as 
independent medical examiners from each of the health care 
specialties that the board finds most commonly used by injured 
employees. ThQ board shall establish a fee schedule for servi~ 
renderQd by indePQndent medjcal naminers and adopt any rules 
ConsidQred necessary to effectuate thQ purposes of this section. 

2. Duties. An independent mQdical Qxaminer shall render 
medical findings on the medical condition of an employee and 
related issues as specified under this section. The inde~ 
medical examiner in a case may not be the employee' s treating 
health care provider and may not have treated the employee with 
respect to thQ injury for ",hich the claim is being madQ or the 
benefits are being paid. Nothing in this subsection precludes 
the selection Of a provider authorized to receive reimbursement 
lillder section 2Q6 to serve in the capacity of an independent 
medical examiner. A physician who has examined an employee at 
the request Of an insurance company. employer or employee in 
accordance with section 207 during the previous 52 weeks is not 
eligible to serve as an independent medical examiner. 
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~ppointment. If the parties to a dispute can not agree 
on an independent medical examiner of their own choosing. the 
~rd shall ass ian an independent medical examiner from the list 
of qualified examiners to render medical findings in any dispute 
illMing to the medical condition of a claimant. i~9-lllit 
not limited to disputes that inyolve the employee's medical 
condition. improvement or treatment. degree of impairment or 
ability to return to work. 

4. Rules. The board may adopt rules pertaining to the 
procedures before the independent medical examiner. including the 
parties' ability to propound questions relating to the med.i~ 
condition of the employee to be submitted to the independent 
~l examiner. The parties shall submit any medical records 
or other pertinent information to the independent medical 
examiner. In addition to the reyiew of records and information 
submitted by the parties. the independent medical examiner may 
l1.lIamine the l1.mployee as often as the examiner determines 
~~ry to rl1.nder medical findings on the questions propounded 
by the parties. 

5. Hedkal findings: fel1.s. The independent medical 
examiner shall submit a written report to thl1. board. thl1. l1.mployer 
l.!nd the employee stating the examiner's medical findings on the 
issues raised by that case and providing a description of 
findings sufficient to explain thl1. bl.!sis of those findings. It 
is presumed that the employer and employee received the report 3 
working days l.!fter mailing. The fee for the examination and 
~port must be pl.!id by the employer. 

6. Subseguent medical evidence. All subsequent medical 
evidence from the treating health care provider must be forwarded 
to the independent medical examiner no later than 14 days prior 
to the hearing. The independent medical examiner must be 
notified of the hearing l.!nd shall make a supplemental report if 
the subsequent medical evidence affects the medical findi~ 
the independent medical examiner. If the independent medical 
~miner prepares a supplemental report. the report must be 
submitted to the board and the parties at least 3 days prior to 
the hearing. 

7. Height. If the parties agree to a medical examiner. the 
l1.Zl.!miner's findings are binding. If the board assigns an 
independent medical examiner. the board shall adopt the medical 
findings of the independent medical examiner unless there is 
~nd conyincing evidence to the contrary in the record that 
does not support the medical findings. Contrary eyidence does 
not include medical eyidence not considered by the independent 
medical examiner. The board shall state in writing the reasOnG 
for not accepting the medical findings of the independent medical 
examiner. 
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O. Immuv.itx. Any health care provider acting without 
m2lice and within the Gcope of the proyider's dut~~ 
independent medical examiner is immune from civil liability for 
making l.!ny report or other information ayailable to the board or 
for assisting in the originl.!tion. inyeGtigation or preparation of 
!J!JL..!;:eport or other information so provided. 

9. Annual review. The board shall create a review process 
to overGee on an annual baGiG the quality of performance and the 
timelinesG of the submisGion of medical findings by the 
~~nt medical eXaminers. 

5313. Procedure UPOD notice of controversy or other 
indication of cQntrQyer6~; mediation 

I. Procedure. Upon filing of notice of controversy or 
other indication of controversy. the matter must be referred b..Y 
the board to mediation. 

2. Mediation. The mediator Gball by informal mea~i~ 
may include telephone contact. determine the nature and extent of 
the controyersy and attempt to resolye it. The mediator iG nat 
bound by the rules of evidence or procedure. but Ghall make 
inquiry in the manner best calculated to aGcertain the 
substantial rights of the partieG l.!nd carry aut the spirit 01 
this Act. The mediator may require that the parUeG appear and 
submit relevant information. 

3. Conclusion. At the conclusiOn of mediation. the 
mediator Ghall file a written report with the board stating the 
information required by section' 305. 2nd paragraph and the legal 
issueG in dispute. If an agreement is reached, tbe report must 
~tate the termG of the agreement and rnuGt be Gigned b~ 
partieG and the mediator. If a full l.!greement is nat reached. 
the report muGt Gtate the information required by section 305, 
2nd paragraph, any termG that are agreed on by the partieG and 
.iillY.....-fllctG and legal isGueG in diGpute and the report mUGt be 
signed by the partieG and the mediator. 

~. Coqperation: sanctiODS. The partieG shall cooperate 
with the mediator aGsigned to the case. The assigned mediator 
shall report to the board the failure of a party to cooper~ 
to produce requested material. The board may impoGe Gi:!.!l!:.fun.s. 
j,!Qj.\inst a party whQ does not cooperate or produce requestel.l 
m2terialG. including the following: 

A. ASGessment of cOGts and attorney's fees; 

B. Reductions of attorney's teeG! Or 
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C. If the . party is the moving party, suspensi2lL-2! 
proceedings until the party has cooperated or produced the 
requested material. 

5. Duties of employer Or representatiE of the employee. 
employer or insurer. The employer or representative of t~ 

employee. employer or insurer who participates in mediation must 
be familiar with the employee's claim and has authority to make 
decisions regarding the claim. The board may assess a forfeiture 
in the amount of $lOO against any employer or representative of 
the employee. employer or insurer who participates in mediation 
Hithout full authority to make decisions regarding the claim. If 
a representative of the employer, insurer or employee 
participates in mediation or any other proceeding of the board, 
the representative shall notify the employer. insurer or employee 
of all actions by the representative on behalf of the employer, 
insurer or employee and any other actions at the proceeding. 

§JI4. Arbitratiun 

Any case for which an application for a hearing has been 
filed may be heard by an arbitrator mutually agreed upon in 
writing by the parties, 

I. Evidence. An arbitrator shall admit evidence in 
accordance with section 309, SUbsection 2. 

2. Testim?ny. TestimOnY must be taken under oath and a 
record of the arbitration must be made. Any party, at that 
P.2rty's expense, may provide for a written transcript of t~ 
proceedings, The cost of any transcription ordered by the 
arbitrator for the arbitrator's own use must be paid for by the 

b.llilliL. 

J. Location of arbitration. The arbitrator shall conduct 
the hearing in the county in which the injury occurred or at a 
place agreed upon by all of the parties, 

4. Arbitration decision. The arbitrator shall render the 
arbitration decision within 30 days after the close of the 
arbitration or the receipt of briefs, if required. The decision 
must be in writing, signed by the arbitrator and include a 
written opinion stating the arbitrator's findings of fact and 
conclusions of law, The decision must be filed with the board 
within 3 days of entry of the decision by the arbitrator, 

5. Record. The decision is part of the record of the 
arbitration proceeding under this section. 

L--l!nalil;y. The findings of fact made by the arbitrator' 
acting within the arbitrator's powers, in the absence of fraud L 

~~sive. If the arbitrator ex~ly finds that any party 

Page 62-LR3957(1) 

6 

6 

10 

12 

14 

16 

16 

20 

22 

24 

26 

28 

30 

32 

34 

36 

36 

40 

42 

44 

46 

46 

50 

52 

has or has not sustained the party's burden of proof, that 
finding is considered a conclusion of law and is reviewable in 
accordance with section 322. Any party may appeal the decision 
of the arbitrator to the Law Court pursuant to section 322 within 
20 days of receipt of notice of the filing of the decision by the 
arbitrator. 

7. Fee. The board shall by rule provide for the amount of 
the fee to be paid to the arbitrator by the board. 

§J15. Time and place of formal hearing 

Upon filing of the mediator's report indicating that 
mediation has not resolved all issues in dispute. the matter must 
be referred to the board, which shall fix a time for hearing upon 
at least a 5-day notice given to all the parties or to the 
attorney of record of each party. All hearings must be held 
before a hearing officer employed by the board at such towns and 
cities geographically distributed throughout the State as the 
~esignates. If the designated place of hearing is mo~an 
10 miles from the place where the injury occurred, the employer 
shall provide transportation or reimburse the employee for 
reasonable mileage in traveling within the State to and from the 
heaLing. The amount allowed for travel is determined by th~ 
and awarded separately in the decree. 

The board shall provide for an expedited process for the 
1i!:heduling and hearing of matters involVing medical care or the. 
right to benefits for total incapacity. 

~. GuardianS and other representatives for minors and 
incompetents 

If an injured employee is a minor or is mentally incompetent 
or, when death results from the injury, if any of the employee's 
dependents entitled to compensation are minors or mentally 
incompetent at the time when any right. privilege or election 

. accrues under this Act. the parent, guardian or next friend of 
the minor or incompetent. or some disinterested person designated 
by the board, may claim and exercise that right, privilege or 
election. or file any petition or answer, on behalf of the minor 
or incompetent. No limitation of time provided in this Act may 
run as long as the minor or incompetent has no parent living or 
guardian. 

If the board has reasonable grounds for believing th~ 

compensation paid under this Act. either in weekly installments 
or in a lump sum, will be squandered or wasted by the injured 
em~l~yee or the .e~ployee's dependents. the board may designate in 
wrltlng SOme dISInterested person to act as trustee for the 
injured employee or the dependents, The trustee shall file an 
account at least once a year with the board showing the amounts 
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of receipts and expenditures in behalf of the injured employee or 
the dependents. 

Sl17. Appearance by officer or employee of corporation or 
partnershie 

The appearance before the board of an authorized officer. 
employee or representative of a party in any hearing. action or 
~ing in which the party is participating or desires to 
PJu:.l;.i.!;lpate is not an unauthorized practice of law and is not 
subject to any criminal sanction. If the appearance of such an 
officer. employee or representative prevents the efficient 
processing of any proceeding. the board. in its discretion. may 
remoye that person from representation of the party. 

SlID. Bearing and decision 

The hearing officer shall hear those witnesses as may be 
presented or. by agreement. the claims of both parties as to the 
~s m'ay be presented by affidayits. If the facts are not in 
dispute. the parties may file with the hearing officer an agreed 
statement of facts for a ruling on the applicable law. From t~ 
~~idence or statements furnished. the hearing officer shall in a 
summary manner decide the merits of the controyersy. The hearing 
officer's decision must be filed in the office of the board and a 
copy. attested by the clerk of the board. mailed promptly to all 
parties interested or to the attorney of record of each party, 
The hearing officer's decision. in the absence of fraud. on all 
~~stions of fact is final: but if the hearing officer expressly 
finds that any party has or has not sustained the party's burden 
~oof. that finding is considered a COnclusion of law and is 
reviewable in accordance with section 322. 

The hearing officer. upon the motion of a party made within 
20 days after notice of the decision or upon its own motion. may 
~he facts specially and state separately the conclusion~ 
law and file the appropriate decision if it differs from the 
~ion filed before the reguest was made. Those findings and 
conclusions and the reyised decision must be filed in the office 
of the board and a copy. attested by the clerk of the board. must 
be mailed promptly to all parties interested. The running of the 
time for appeal is terminated by a timely motion made pursuant to 
.this section and the full time for appeal commences to run from 
the filing of those findings and conclusions and the reyised 
decision, 

~l mistakes in decrees. orders or other parts of the 
record and errors arising from oyersight or omission may be 
corrected by the board at anY time of its own initiatiye. at the 
reguest of the hearing officer or on the motion of any party and 
after notice to the parties. During the pendency of an appei!L. 
~hese mistakes may be corrected before the appeal is docketed in 
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the Law Court and thereafter. while the appeal is pending. may be 
corrected with leaye of the Law Court. 

Sl19. Petition for reopening 

Upon the petition of either party. the board may reopen and 
reyiew anY compensation payment scheme. award or decree on the 
g[QMndS of newly discoyered eyidence that by due diligence could 
not haye been discoyered prior to the time the payment scheme was 
initiated or prior to the hearing on which the award or decree 
was based. The petition must be filed within lO days of the 
payment scheme. award or decree. 

Sl20. Reyiew by full board 

Within 5 days of issuing a decision. a hearing officer may 
.!'e~st that the full board reyiew a decision of the heru:ing 
QIficer if the decision inVolves an issue that is of significance 
to the operation of the workers' compensation system. There may 
be no such reyiew of findings of fact made by a hearing officer. 

If a hearing officer asks for reyiew, the time for appeal to 
the Law Court pursuant to section 322 is stayed and no further 
action may be taken until a decision of the board has been made. 
If the board reyiews a decision of a hearing officer. any appeal 
~st be from the decision of the board. 

Upon the approya1of a majority of the members of the board. 
the reguest for review may be granted. The board may deleg.a.t.e. 
responsibility for reyiewing the decision of the hearill9-2!fi~I 
under this section to panels of board members consisting of egya! 
numbers of representatives of labor and management. Reyiew must 
be on the record and On written briefs only. Upon a majority 
yote. the board shall issue a written decision affirming, 
LeYeIRing or m09ifying the hearing officer's decision. The 
written decision of the board must be filed with the boa~nd 
mailed to the parties or their counsel. The decision of the 
hearing officer stands if the result of the voting is less than a 
majority yote. 

S~~l, Reopening for mistake of fact or fraud 

1. Agree!l!ents. Upon the petition of either party at any 
time. the board may annul any agreement that has been approyed by 
the board if it finds that the agreement has been entered into 
through mistake of fact by the petitioner or through fraud. 
El!cept in the case of fraud on the part of the employee. an 
employee is not barred by any time limit from filing a petition 
~aye the matters covered by the agreement determined in 
aJ;;.!:.!!.IJiance with this Act as though the agreement had not been 
approyed. 
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2,' CO!!lP"'nsation pQFl!ent scheme. A party may petition the 
~~hin One year of initiation of a payment scheme. awaxd 
or decree. to reopen any case in which fraud on the part of the 
2PPosing party is alleged. If the board finds that the 
petitioning party exercised due diligence in investigating the 
initial claim and further firuls that fraud occurred. the board 
may n;lopen the case as to any issue that mC!y hC!ve been C!ffected 
by the fraudulent C!ct gnd the boC!rd mC!y terminate or modify C!n 
employer's obligC!tion to mC!lce pC!yment upon a finding thC!t frC!ud 
on the part of a party C!ffected the employer's obligC!tion to mC!ke 
PC!yment. 

.f;=pt in the case of fraud on the part of the employee, an 
employee is not bC!rred by C!ny time limit from filing a petition 
to hC!ve any issues determined in accordance with this Act C!S 
though the payment scheme had not been initiated. 

§322. Appeal tram decision of bearing otficer or board 

1. Appeals. Any PC!rty in interest mC!y present a copy of the 
decision of C! heC!ring officer or a decision of the boC!rd, if the 
l!.2<!rd hC!s reviewed C! decision pursuC!nt to section 320. to the 
~lerk of the LC!w Court within 20 days after receipt of notice of 
.the filing of the decision by the he<!ring officer or the boord, 
Within 20 days C!fter the copy is filed with the L<!w Court. the 
party seeking review by the LC!w Court shall file a petition 
lieeking C!PpeU<!te review with the LC!w Court thC!t sets forth C! 
brief stC!tement of the fC!cts. the error or errors of IC!w that C!re 
alleged to exist C!nd the legal authority supporting the position 
of the appellC!nt. 

2. Procedures. The Law Court shall establ ish and publish 
procedures for the review of petitions for appellate review of 
decisions of the boC!rd. 

3. Discretionary @PReal: action. Upon the approVC!l of 3 or 
more members of a PC!nel consisting of no fewer thC!n 5 Justices of 
the LC!w Court, the petition for appellate review may be granted. 
If the petition for appellate review is denied. the decision of 
.the boC!rd is final. The petition must be considered on written 
briefs only. 

If the petition for C!Ppellate review is granted, the clerk of the 
Law Court shall notify the parties of the briefing sch~e 
consistent with the Mgine Rules of Civil Procedure C!nd in C!ll 
respects the C!PpeC!l before the LC!w Court must be treC!ted as C!n 
~l in C!n action in which eguitC!ble relief hC!s been soug!J.k 
except thC!t there mC!y be no C!PpeC!l upon findings of fact. The 
LC!w Court may, after due consideration, reverse, modify or C!ffirm 
any decision of the boC!rd. 

§323. EnforCement ot board decision 

'0;1 \ ) 

'--_-I 
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Any decision of the board is enforceable by the Superior 
COurt by any suitC!ble process. including execution C!gC!inst goods. 
chC!ttel and reC!l estate C!nd proceedings for contempt for willful 
failure or neglect to obey the orders or deCrees of the court or 
in any other mC!nner thC!t decrees for eguitable relief are 
enforced. Any PC!rty in interest may present copies. certified by 
the clerk of the board. of any order or decision of the board or 
of any memorC!ndym of agreement approved by the board to the clerk 
of courts for the county in wbich the injury occurred or. if tb~ 
injury occurred outside the State. to the clerk of courts for 
KennebeC County. Any Justice of the Superior Court shC!ll then 
render a pro forma decision in accordC!nce with the order • 
decision or memorandum and cause all interested PC!rties to be 
notified. The decision has the same effect and all proceedings 
in relation to the decision are the Same C!S though rendered in C!n 
action in which eguitable relief is sought, duly heC!rd and 
determined by the court. The decision mUst be for enforCement of 
a board decision. order or C!greement. Appeals from a board 
decision. order or agreement must be in accordC!nce with section 
llL 

§324. Compensation p~nts; penalty 

1. Order or decision. The employer or insurance carri!;lL 
sbC!ll mC!ke compensC!tion payments within 10 dC!ys after the receipt 
of notice of an approved agreement for pC!yment of compensation or 
within 10 dC!ys C!fter any order or decision of the boC!rd C!wC!rding 
~mpensation. If the board enters a decision awa£ding 
compensC!tion and C!n appeal is filed with the LC!w Court pursuall..t 
to section 322, pC!yments mC!y not be suspended while the appeal is 
pending. The employer or insurer mC!y recOVer from an employee 
pC!yments made Pending appeal to the Law Court if C!nd to the 
extent that the Law Court has decided that the employee was DOt 
entitled to the compensation paid. The board has full 
jurisdiction to determine the amount of OVerpayment. if any, arul 
the amount and schedule of repayment. if any. The board. in 
determining whether or not repayment should be made and the 
extent and SChedUle of repayment. shC!ll consider the finC!nciC!l 
situation of the employee and the employee's family and may not 
order repC!yrnent thC!t would work hardship or injustice. 

Z. Failure to pay within tilDe limits. An emplOYer or 
insurance carrier who fails to PC!Y compensC!tion. C!S provided in 
this section, Is penalized as follows. 

A. Except C!S otherwise provided by section 205. if C!n 
employer or insurC!nce carrier fC!ils to pay compensation as 
provided in this section. the boC!rd shall aSsess C!gainst the 
employer or insurC!nce carrier C! forfeiture of up to $200 for 
eC!ch day of noncomplianCe. If the board finds that the 
employer or insurC!nce carrier was prevented from complying 
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with this section because of circumstances beyond its 
control. no forfeiture may be assessed, 

(1) The forfeiture for each day of noncompliance must 
be divided as follows; Of each day's forfeiture amount. 
the first S50 is paid to the employee to whom 
compensation is due and the remainder must be paid to 
the board and be credited to the Workers' Compensation 
Board Administrative Fund. 

(2) If a forfeiture is assessed against any e~ 
or insurance carrier under this subsection on petition 
by an employee. the employer or insurance carrier shall 
pay reasonable costs and attorney's fees related to the 
forfeiture. as determined by the board. to the employee. 

(3) Forfeitures assessed under this subsection may be 
enforced by the Superior Court in the same manner as 
provided in section 323. 

B. Payment of any forfeiture assessed under this subsection 
is not considered an element of loss for the purpose of 
establishing rates for workers' compensation insurance, 

3. Failure to secure p~nt. If any employer who is 
reguired to secure the payment to that employer's employees of 
the compensation provided for by this Act fails to do so. the 
mployer is subject to the penalties set out in paragraphs A. B 
and C. The failure of any employer to procure insurance coverage 
for the payment of compensation and other benefits ,to the 
employer's employees in compliance with sections 401 and 403 
constitutes a failure to secure payment of compensation within 
the meaning of this subsection. 

A. The employer is guilty of a Class D crime. 

B. The employer is liable to pay a ciyil penalty of up to 
$10.000. payable to the Employment Rehabilitation Fund. 

C. The employer. if organized as a corporation. is subject 
to revocation or suspension of its authority to do business 
in this State as provided in Title 13-A. section 13Q2. Thg 
employer. if licensed. certified. registered or regulated by 
any board authorized by Title 5. section l2004-A or whose 
license may be reyoked or suspended by proceedings in the 
AdministratiYe Court or by the Secretary of State. is 
subject to revocation or suspension of the license. 
certification or registration. 

Prosecution under paragraph A does not preclude action under 
paragraph B or C. 
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If the employer is a corporation. any agent of the corporation 
haying primary responsibility for obtaining insurance coyerage is 
liable for punishment under this section. Criminal liability must 
be determined in conformity with Title 17-A. sections 60 and 61. 

4. CeICtificate. Notwithstaniling any other proyision of law 
or rule of evidence. the certificate of the executiye director. 
l!Dder seal of the board. must be received in any court in this 
State as prima facie eyidence of facts pertaining to insurancll 
coverage rllcords contained in the cllrtificatll or within thll 
documents attached to the cllrtificatll. 

§325. Costs: attorney's fellS allowable 

1. Costs and attorney's fees. Each party is responsiblll 
for the payment of the party's own costs and attorney's fees. In 
the event of a disagrllllment as to those costs or fllllS. an 
interested party may apply to thll board for a hearing. 

2. Restriction on attorney's fees. An attorney 
representing an employee in a proceeding under this Act may 
receive a fee from that client for an actiyity pursuant tlL..t.lul 
/lct only as provided in this section. The fees and payment of 
fees to all attorneys for sHyices proyided to employees under 
this Act are subject to the approyal of the board. /lny attorney 
who violates this section must forfeit any fell in the case and is 
liab111 in a court suit to pay damages to thll client egual to 2 
times the fee charged to that client. 

3. Rules. The board shall adopt rules to prescribe maximum 
~torney's fellS and the mannllr in which thll amount is dlltermi~ 
and paid by the "employee. The maximum attorney's fees prescribed 
by thll board in a case tried to completion may not eXClled 30~ of 
the benefits accrued. after dllducting reasonable expenses 
incurred on behalf of the llmploYllll, or be baslld on a weekly 
bllnefit amount after coordination that is highll[ than 2/3 of the 
state aYllra9ll wellkly wage at thll time of injury. The board may 
by rule allow attorney's fees to be increaslld aboye or decreased 
below the amount specified in the rulll when in the discretion of 
the board that action is determined to be appropriate. 

4. Attornu' s fees for lllDlP-sum settlements. Attorney's 
fees for lump-sum settlements pursuant to section" 352 must be 
determined as follows: 

A. Bllforll computing the fee. reasonable eXpenSllS incurred 
on the employee's behalf must bll dllducted from the total 
settlement. including: 

II) Medical examination fee and witness fee: 
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(2) Any other medical witness fee, including cost of 
subl?oena: 

(3) Cost of court rel?orter service: and 

(4) Al?peal costs: and 

B. The computation of the fee. based on the amount 
resulting after deductions according to paragraph A, may not 
~ 

(ll Ten percent of the first $50,000 of the 
settlement: 

{:ill Hin~ Plucent Qf the fh::;t no.ooo QY']~[ ~50.000 Q[ 
the liettlementl 

!3l f<igllt ge[cent Qf the next no.ooo Q:!lt:[ ~50.000 Qf 
thg §gttlgffientl 

{41 5!i:v~n pe[cent Qf the next no.ooo Qy:e[ ~50.000 Q( 
tllg §ettlgment! 

{:21 Si~ pe[cent Qf the next UO.OOO Qy:e[ ~50.000 Qf 
thg !1!!ttlgm!!llt! ilng 

{61 Five percent Qf ilny amount Qver $90.000 Qf the 
setUem!!nt. 

5. At!;orney's fees in CMes in which th!! injury occurred 
prior !;Q Januax::y 1. 1993. In caseli in which the injury tQ the 
eml?loyee QccuHed pdQr tQ Jalluary L 1993. the amQunt Qf the 
ilttQrney's fIleS iii getermined by the law in effect at the gate of 
~Il!! injury ang is payable by the !!ml?lQyer. If the emplQyee 
aUengeg iI mediatiQn pursuant tQ sectiQn 313 after January L 
1993 and was r!!l?r!!§ented by an attQ[ney. the attQrney'1i fees may 
include CQml?ensatiQn frQm the gate Qf th!! megiatiQn lielisiQn. 

S326. Death of ~!;itioner 

NQ proc!!!!ding§ ullger this Act abate because Qf the death Qf 
the petitiQner. but may be prQsecuted by the emplQyee' s legal 
r!!pres!!ntativ!!!1 Qr by any persQn entitleg to CQmpensatiQn by 
~sQn of tile d!!ath unger thili Act. 

S321. Kh!!n gmploy!!e killed or unable to testi{y 

In ilny claim fQr CQlllpellliiltiQn. wilen the emplQyee hil~ 
killeg Qr is phYliiCally Q[ mentally unilble tQ testify. the[e is iI 
r!!buttable pr!!sumptiQn that the emplQyee [eceiYeg a perSQnil l 
injury aridng Qut Qf and in the CQu[se Qf emplQyment. that 
sufficient nQtice Qf the illjury hilS been given ang that the 
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iDjury Qr deatll was IlQt QCCilliiQl!!!g by the willful intentiQn Qf 
thg !!ml?loyee tQ injure Q[ kill the emplQyee Q[ anQther. 

S328. CardiQyascular injury or disease and pUlPonary dilieil!1e 
~ffered by a firefighter or reSUlting iOLD 
firefighter's death 

CilrdioviiScula[ injury o[ diseilli!! ilng pulmQllilry giseilse 
suffereg by a firefight!![ Q[ resulting in a firefighter'li geatb 
~re gQYe[neg by thili liectiQn. 

1. Firefighter defined. Fo[ the gU[PQlies Qf this BectiQn. 
"firefighte[" meilns an aptiYe member Qf a municipal fire 
d!!l?artment Q[ of iI YQluntee[ finfighters ilssQciatiQn if that 
p!![SQn is a member Qf a municipal fire gepartment Q[ yolunteer 
firefighters assQciiltion and if that PersQn aigs in the 
extinguishment of fires. regardless Qf whether Q[ nQt that pe[SQn 
Ilils administrative guties Qr Qther guties as a member Qf the 
mUllicipal fire depilrtment O[ yoluntee[ firefighters assQciatiQn. 

2. Pres!l!!J?tion. Thue is a rebuttable p[eSUUll?tiQn thilt a 
firefighter received the injury Q[ CQntracted the disealie arising 
Qut Qf ang in the CQurse of employment. thilt sufficient nQtice Qf 
the injury Q[ gisease has been giyen ang that the injury Qr 
gisealie was nQt oCCasiQned by the willful intentiQn Qf the 
firefighter tQ caUlie self-injury Q[ injury tQ ilnQther if the 
firefighter hilS been an actiYe memb!![ Qf iI municipal fire 
depilrtment Qr a YQlunteer firefighters ilssQciatiQIl. as gefined ill 
Title 30 A. section 3151. fQ[ at least 2 years p[iQr tQ a 
cargiQYilscular injury O[ tile onset of a ca[giQyascula[ giseilse or 
pulmQna[y disea:;e ang if: 

A, The disealie has geYelQJj!ed or the injury has Qccu[[ed 
within 6 months Qf hilying Jj!a[ticipateg ill fire [ighting. Q[ 
training Qr drill that actually inyo1ves fire fighting! Qr 

B, The firefighter had geye!opeg the giseillie Q~ 
suffered the injury that [esulteg in death within 6 mQnths 
of haying particiJj!ateg in fire fighting. Q[ training Qr 
drill thilt actually inYQ1yeg fire fighting. 

JruBCHAP'lER I I 

HISCELJ.AHEOOS 

S351. RQnr!!sigents 

If an employee receiying weekly pilyments under this Act 
C!!aS!!1i tQ [e5ige in the State Q[ if tile emplQyee' s reddence at 
th!! time Qf the injury is in anQth!!r s~ilte. the bQarg ul?Qn 
applicatiQn Qf eitlle[ party may. in its gisc[etiQn. haying r!!gilrd 
to til!! welfare Qf the employee and the· cQnyenience Qf the 
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~mBloyer, authorize Bayments to be made monthly or quarteLly 
instead of weekly. 

§152. Lump-sum settlements 

~re~~gnt_ An insurer, self-insurer or self-insured 
grouB and an emBloyer and employee may by agreement discharge any 
liability for comBensation, in whole or in part, by the 
emBloyer's Bayment of an amount to the emBloyee if: 

A. The insurer, the employer, the employee or the 
employee's dependents petition the board for an order 
commuting all payments for future benefits to a lump su~; 

B. Six months' time has elapsed from the date of an injury; 
M.d 

C. The provisions of this section have been met and till: 
agreement has been approved by the boa~ 

2. Policv• The board shall by rule adopt policies 
.eJi1tJ!blishing the circumstances under which lump-sum payments may 
~2Pproved under this section. The circumstances must be at 
~st as restrictive as those set forth in this section. 

3. Revie..... Before apBroving any lump-sum settlement. tile. 
board shall review the following factors with the employee: 

A. The employee's rights under this Act an .. the effect a 
lump-sum settlement would have on those rights, includ~ 
if applicable, the effect of the release of an employer's 
liability for future medical ex~ 

B. The purpose for which the settlement is requested; 

C. The employee's post-injury earnings and prospects, 
considering all means of support, including the projeded 
income and financial security resulting from proposed 
employment. self-employment or any business venture or 
investment and the prudence of consulting with a financial 
Qr other expert tQ review the likelihood Qf success of these 
projects; and 

D. Any other informatiQn. including the age of the emBloyee 
and of the employee's deBendents, that would bear upon 
whether the settlement is in the best interest of till!. 
claimant. 

4. PrqcedUJ:e. The board shall initiate the review within 
14 days of receipt of a request for a settlement review. An 
employer is considered a party for the purposes of this section, 
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5. Al'l?'royal. The board may not approve any lump-sum 
settlement unless there is an agreement pursuant to subsection I 
or, in the event the employer refuses to agree to the settlement, 
the board has reviewed the proposed agreement and finds it to be 
in the best interests of the parties, and unless: 

A. The employee has fully participated in the review 
process, except in circumstances amounting to good cause; 

B. The board finds the settlement to be in the employee...'..li 
best interest in light of the factors reviewed with the 
employee under subsection 3: and 

C. In the case of a lump-sum settlement that requires the 
release of an employer's liability for futyre medical 
expenses of the employee, the board finds that the parties 
would be unlikely to reach agreement on the amount of the 
lump-sum payment without the release of liability for futyre 
medical expenses. 

6. Monitqring of lump-sum settlement recipients. The board 
shall establish and maintain a program to monitor the 
postsettlement employment experience of employees who settle 
1h~ir claims pursuant to this section to help develop fut~ 
policy. The Bureay of Employment Security shall cooperate with 
the board in the establishment and operation of this monitoring 
program. 

§353. DiscriminatioD 

An employee may not be discriminated against by any employer 
in any way for testifying or asserting any claim under this Act. 
Any emplQyee who is so discriminated against may file a petitiQn 
alleging a violation of this section. The matter must be referred 
to a hearing officer for a formal hearing ynder section 315. byt 
any hearing officer who has previously rendered any decision 
concerning the claim must be excluded. If the employee prevails 
at this hearinll' the hearing officer may award the employee 
reinstatement to the employee's previous job. payment of back 
!!.a9.!1Ji. reestablishment of employee benefits and reasonable 
attorney's fees. 

This section applies only to an employer against whom the 
employee has testified Of asserted a claim under this Act. 
piscrimination by an employer who is not the same employer 
against whom the employee has testified or asserted a claim under 
this Act is governed by Title 5, section 4572. sybsecti2!l---.L 
paragraph A. 

§354. Multiple injuries, QPportionment of liab~ 
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~oH,;:a"ilitJ/'. When 2 or more occupational inj!lti.lui. 
occur. during either a single employment or successive 
employments. that combine to produce a single incapacitating 
condition and more than one insurer is responsible for that 
~ion. liability is governed by this section. 

2. Liability to emPloyee. If an emPloyee has sustained 
more than one injury while employed by different employers. or if 
an employee has sustained more than one injury while employed by 
the same employer and that employer was insured by one illlil!il.I. 
when the first injury occurred and insured by another inJi..l.!I§..[ 
when the subseQuent injury or injuries occurred. the insurer 
providing coverage at the time of the last injury shall initially 
be responsible to the employee for all benefits payable under 
this Act. 

3. Subroaal:ion. Any insurer determined to be liable for 
benefits under subsection 2 must be subrogated to the employee's 
Lights under this Act for all benefits the insurer has paid and 
for which another insurer may be liable. Any such insurer may. in 
accordance with rules adopted by the Superintendent of Insurance. 
file a request for appointment of an arbitrator to determine 
apportionment of liability among the responsible insurers. The 
arbitrator's decision is limited to a choice between the 
~missions of the parties and may not be calculated by 
averaging. Within 30 days of the request. the Superintendent of 
Insurance shall appoint a neutral arbitrator who shall decide. in 
~~cordance with the rules adopted by the Superintendent of 
Insurance. respective liability amona or between insurers. 
Arbitration pursuant to this subsection is the exclusive meanli 
for resolving apportionment disputes among insurers and the 
decision of the arbitrator is conclusive and binding among all 
lli!ilies involved. Apportionment decisions made under this 
subsection may not affect an employee's rights and benefits under 
this Act. 

4 •. CODsolidation. The board may consolidate some or aU 
proceedings arising out of multiple injuries. 

§355. EmPloyment Rehabilitation Fund 

If an employee who has completed a rehabilitation program 
under section 217. whether implementation is approved or ordered 
by the board. subsequently sustains a personal injury arising out 
of and in the course of employment and that injury. in 
combination with the prior injury. results in a reduction in 
earning capacity that is substantially greater in duration or 
~gree. or both. than that which would have resulted from till! 
subsequent injury alone. taking into account the age. education. 
emplQyment opportunities and other factors related tQ the 
employee. the emplQyer at the time Qf the subsequent injury is 
entitled tQ reimbursement from the EmplQyment Rehabilitation 
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Fund. referred to in this section as the "f¥nd." as provided in 
this section. 

1. Fund administration and contributions. There is 
established a special fund. known as the Employment 
R.!1.!!J:!b.ilitation Fund. for the sole purpose of making payments in 
accQrdance with this chapter. The fund is administered by the 
bQard. The Treasurer of State is the custodian of the fund. All 
wney and securities in the fund must be held in trust by tb.!: 
Treasurer of State fQr the purpQse of making payments under tbiQ 
chapter and are not mQney or property for the general use of tb.!: 
State. The fund dQes nQt lapse. 

~asurer of State may disburse mQney from the fund only UBQD 
written order of the bQard. The Treasurer of State shall invest 
the money of the fund in accordance with law. Interest. income 
and diVidends frQm the investments must be credited tQ the fund. 

2. LimitatioDs. An employer is nQt entitled tQ 
reimbursement frQm the fund in the event Qf subsequent injury if 
an injured employee returns to the employee's preinjury jQb witb 
the same emplQyer withQut the prOV~SAOn of significant 
rehabilitation services Qr significant mQdificatiQn of the 
workplace. 

3. Reimbursemegt. The employer must be reimbursed at least 
quarterly from the fund for any weekly wage replacement benefits 
fQr which the employer is liable under section 212. 213 Qr 215 
and that are paid by that employer. 

A. An emplQyer entitled to reimbursement under this section 
remains liable tQ the employee for all payments otherwili!1. 
required from the employer by this Act and remainli. 
responsible for carrying Qut the rehabilitation efforts 
required by this Act as a result of the subsequent injury. 

B. The board shall order a reductiQn. suspensiQn Qr 
terminatiQn Qf reimbursement of an employer under this 
~iQn if the board finds that the emplQyer has nQt made a 
bona fide effQrt to return the employee tQ continuing 
suitable emplQyment. 

4. Apportiogment. Reimbursement under this sectiQn must be 
reduced by the amount of any contributiQn paid to the emplQyer by 
any other employer for wage replacement benefits Qn the basis of 
apportiQned liability under section 354. 

A. If insurers disagree on the apportiQnment Qf liabil ity 
in a case under this section. the matter must be cQnsidered 
by the board before an insurer may file a petitiQn under 
sectiQn 354. The bQard shall encourage agreement between 
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.the insurers and. if agreement can not be achieved. shall 
make a recommendation on the apportionment of liability. 

5. Employer knowledge. An employer otherwise entitled tQ 
~mbursement under this section is entitled to that 
Lelmbursement regardless of whether the employer has knowledge at 
any time that the employee had completed an approved 
~abilitation plan. 

6. Hiring incentive: wage credit. If an employer hir~s an 
employee after the employee has completed a rehabilitatioQ 
program under section 217. that subsequent employer may apply fQI 
a wage credit under this subsection. For the purposes of this 
1iJ!bsection, the term "employer" does not include the insurer of a 
subsequent employer or the same employer for whom an employee 
worked when the employee sustained the injury for which the 
employee received rehabilitation. 

A. The subsequent employer must file an application for a 
wage credit by providing the board, within 2 weeks after the 
close of the first 90 days of employment of the employee. 
with a statement of the total direct wages, earnings or 
.:;alary the employer paid to the employee for the first 90 
days of employment along with such verification as may be 
required by rule of the board. Within 2 weeks after thl: 
close of the first 100 days of employment. thl: subsequent 
employer must providl: to thl: board a supplemental report of 
.th.!L..l;lirect wages. earnings and salary for the 2nd 90-day 
period. along with the requirl:d verification. 

H. The board shall compute the wage credit. which con~ 
of a sum equal to 50'\, of thl: average weekly dirl:ct wages, 
l:arnings or salary for the 90-day period listl:d in the 
.l;Mbsequent employer's application or statl:ment. but may not 
l:xceed the amount of workl:rs' compensation benefits that the 
~IDBloyel: did not recl:iVl: becausl: of thl: employment bu~ld 
havl: been entitled to for thl: wagl: crl:dit period. based on 
thl: average weekly workl:rs' compl:nsation benefits dur\ng the 
mQst recent 60-day pl:riod in which the employee did rl:ceive 
benl:fits prl:cl:ding the employee's hiring by thl: employer. 

(1) On adl:quatl: verification of the application or 
statement, the board shall pay the amount for eacb 
90 day period in a lump sum to the subsequent employer 
ruhin 30 days of recdving the application or 
statement-

(2) The board shall bill these sums to the insurer or 
self-insurer that was responsible for payment of the 
compensation received by the emploYl:l: inunediately 
before the l:mploYl:e's hiring by the subsl:quent 
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~er. When the Sum is received from the insurer or 
self-insurer, the board shall deposit it in the fund. 

C. If the employment with the subsequent employer is 
terminated by the employer without good caUSl: before the 
completion of 12 consecutive months of employment, the 
subsl:quent employer shall rl:turn to the boa.d all wage 
credits receivl:d by the employer for that employee and all 
Sums paid into the fund by the insurer or self insurer must 
be returned to that insurer or self-in~ 

D. When the wage credit is paid from the fund to an 
employer. the insurer or self-insurer who paid the su~ 
the fund has no further obligation to pay any sums into thl: 
fund for any future reemployment of that employee, except a~ 
provided in paragraph E. 

(1) Total wage credit payments under a plan may not 
exceed a period of 100 days. not including periods 
subject to refunds under paragraph C. 

(2) The board shall inform subsequent employers of thl: 
number of days of wage credits available, if it is l~s 
than 100 days, 

E. Wage credit payments are not dl:pendent on the receipt by 
~nd of payments from an insurer or self-insurer . 

7. Plan imelementBtioQ costs: payment: reimbursement. The 
actual and direct costs of implementing plans ordered by the 
board under sl:ction 217. subsection 2 must be paid from the 
fund. Payments must be made directly to the rehabilitation 
providers or other persons who provide services under the plan, 
Upon an order of recovery of plan implementation costs under 
section 217. Subsl:ction 3. the board shall assess the employer 
who rl:fused to agree to implement the plan under section 217 an 
amount egual to 100'\, of the costs paid from the fund under thlii 
subsection. An employer may appeal the imposition or amount of 
this assessment to the bOard. The emp}oYl:e may not be a party to 
this al'peal. 

.!I. Jurisdiction. The board has jurisdiction over all 
~ms brought_against the fund. 

~e fund is not bound as to any question of law or fact 
by reason of any award or any adjudication to which the fund 
was not a party or in relation to which the fund was not 
lli!.t.il.ied. at lea~1 days prior to the award or 
adjudication, that the fund might be subject to liability 

"for the injury or death of an employee. 
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s. An employer shall notify the board of any possible claim 
for subsequent injury reimbursement against the fund a~ 
as practicable. but in no eyent later than one year after 
the injury or death of an employee. Failure to proyide 
timely notice bars the claim. 

9. Legal representation. The Attorney General shall 
proyide legal representatjon for any claim made under this 
section. including the enforcement of an assessment made under 
subsection 7 ,?r the defense of an employer's appeal of that 
assessment. 

A. The reasonable expense of prosecution or defense by the 
Attorney General of assessments to or claims against the 
IYnd. subject to the approyal of the board. are payable out 
of the fund. 

D. The Attorney General may not prosecute an assessment 
against the State or defend the fund against any claim 
brought by the State, The board may hire. using money from 
the fund. private counsel for this purpose. 

.l!!. Effect on obligations of prior e!I!Ployers. The 
2Yl!.il2!2.ility of reimbursement under this section does not limit 
or reduce the obligation of any previous employer to proyide 
benefits under this Act to the employee. 

ll.------l':reedom from HDllilit,y. The State is not liable for 
2-'11' claim against the fund that is in excess of the fu~ 
current abjlity to pay. If any claim against the fund is denied 
due to an inadequate fund balance. that claim is entitled to 
priority oyer later claims when an adequate balance is restored. 

12. Applicability. Reimbursement under this section is 
available solely with respect to employees who are injured and 
rehabilitated after Noyember 20. 1987, 

5356. funding of Kmeloyment Rehabilitation lund 

I. Assessment. The board may leyy an assessment on each 
insurer based on its actual paid losses during the preyious 
~lendar year when the amount of money in the Employment 
Rehabilitation Fund is less than $500.000. 

2. Death of an e!I!PIQyee. In eyery case of the death of any 
~oyee when there is no person entitled to compensation. the 
employer shall pay to the Treasurer of State a sum equal to 100 
times the aye rage weekly wage in the State as computed by the 
Employment Security Commission to be credited to the Employment 
Rehabilitation Fund. 
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3. Records and reports. Eyery insurer shall keep as 
permanent records a record of the amount and date of each loss 
paid, The records must be open for inspection at all times. 
Eyery insurer shall, on or before the 60th day following the end 
of a calendar quarter, render a report to the State Tax Assessor 
stating the amount of losses paid by the insurer duri~ 
preceding calendar quarter. That report must contain any further 
information the board prescribes by rule. 

4. ApprQpriation of mQney received. The State Tax Assessor 
shall pay daily all receipts from any assessment and any receipts 
receiyed under subsection 2 to the Treasurer of State daily. The 
Treasurer of State shall depQsit all receipts as receiyed in the 
Employment Rehabilitation Fund. 

5. Inspections. The State Tal! Assessor or the State Tax 
Assessor's duly authorized agent or the board, for the purpose of 
determining the truth or falsity of any statement or return made 
by the insurer, may: 

A. Enter any place of business of an insurer tQ inspect anY 
books or records of the insurer: 

s. Notwithstanding any other proyisiQn of law. inspect any 
records or reports filed by an insurer with the 
Superintendent of Insurance: and 

C. Delegate these powers to the Superintendent of 
~nce. the superintendent's 
employees. 

deputies, agents or 

6. Civil actiQn. Wheneyer any insurer fails to pay any 
assessment due under this section within the time limit, till: 
Attorney General shall enforce payment by ciyil actiQn against 
that insurer for the amount of the assessment in the Superior 
Court in and for the county or the District Court in the diyision 
in which that insurer has the insurer's place of business. or in 
the Superior Court of Kennebec County. 

1. Insurer defined. For the purposes of this sectiQn. 
"insurer" means an insurance company or association that does 
business or collects premiums fQr workers' compensation insurance 
in this State Qr an indiyidual or group self-insurer under this 
Act. including the State and other public or goyernmental 
authority. 

~357. InfQrmation from insurance companies 

1. Completion of foms. Eyery insurance' company insuring 
~mployers under this Act shall fill out any bla~nd answer all 
gy~ions submitted that may relate to policies. premiums, amount 
of coml?ensation paid and such· other information as the board Qr 
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the superintendent of Insurance may determine important. either 
for the proper administration of this Act or for statistical 
purposes. 

2. Rmlanation of reserving polic,y. Every insurance 
company subject to Title 24 A. chapter 25. subchapter II-B 
shall. not later than 30 days after filing its annual statement. 
file with the Superintendent of Insurance a detailed explanation 
of its reserve policy in regard to claims under this Act. 
including specific reserve guidelines. 

5358. Reports and data collection 

1. Occupational injuries and illnesses. The Director of the 
Bureau of Labor Standards shall provide an annual report 
concerning the number and character of occupational injuries and 
illnesses and their effects. as required under Title 26. section 

ih 

The board' s executive director shall assist the Director of the 
Bureau of Labor Standards to ensure that necessary information 
regarding the administrative processes. costs and other factors 
related to this Act and the occupational disease laws and are 
included in the report. The Commissioner of Human Services arul 
the Director of the Bureau of Health shall provide the Director 
of the Bureau of Labor Standards with any information in their 
possession related to occupational injuries and illnesses. The 
Superintendent of Insurance shall provide the following 
information to the Director of the Bureau of Labor Standards on 
a~nnual ba~ 

A. A tabulation of premium and loss data. on an accrual 
accounting basis. regarding those insurance companies 
authorized by the Bureau of Insurance to write workers' 
compensation in the State: and 

B. Similar data for self-insurance workers' compensation 
plans regulated by the Bureau of Insurance. 

2. Korters' compensation system. The Director of the Bureau 
of Labor Standards. the Superintendent of Insurance and the 
board's executive director shall meet at least 3 times a year 
with appropriate staff and other state agencies to review the 
areas of data collection pertaining to the workers' compensation 
9ystem. as well as interpret and coordinate appropriate data 
collection programs. The Director of the Bureau of Labor 
Standards shall chair this group. The group shall submit~ 
annual report to the Governor and the Legislature as to t~ 
results of its data collection as well as a profile of the 
HQKkers' compensation system, including costs, administration, 
adeQuacy and timeliness of benefits and an evaluation of the 
entire workers' compensation system. 
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The Director of the Bureau of Labor Standards. the Superintendent 
of Insurance and the boards' s executive director shall provide 
MY further occasional reports through their joint or individual 
efforts that they consider necessary to the improved function and 
administration of the this Act and the occupational disease laws. 

5359. Audits: penalty: I!IOnitoring 

1. Audits. The board shall audit claims. including insurer. 
self-insurer and 3rd-party administrator claim files. on an 
ongoing basis to determine whether insurers. self-insured 
employers and 3rd-party administrators have met their obligations 
under this Act and" to identify the disputes that arose. the 
reasons for the disputes. the method and manner of their 
resolution. the costs incurred. the reasons for attorney 
involvement and the services rendered by the attorneys. 

If as a result of an examination and after providin~ 
opportunity for a hearing the board determines that any 
compensation. interest. penalty or other obligation is due aM 
unpaid to an employee. dependent or service provider. the board 
shall issue a notice of assessment detailing the amounts due and 
unpaid in each case and shall order the amounts paid to the 
unpaid party or parties. 

2. Penalty- In addition to any other penalty assessment 
permitted under this Act. the board may assess .civil pena.l.t..i.!l.1i 
not to exceed $10.000 upon finding. after hearing. that an 
employer. insurer or 3rd-party administrator for an employer has 
engaged in a pattern of guestionable claims-handling techniques 
or repeated unreasonably contested claims. The board shall 
certify "its findings to the Superintendent of Insurance. whQ 
shall take appropriate action so as to bring imy such practices 
to a halt. This certification by the board is" exempt from the 
provisions of the Maine Administrative Procedure Act. 

3. Monitoring. No later than July 1. 1993 the board shall 
~nt a monitoring program to evaluate and compare the cost. 
utilization and performance of the workers' compensation sys~ 
for each calendar year beginning with 1988. The information 
compiled must include the number of injuries occurring and claims 
tiled as compared to employment levels. ·the type and cost of the 
benefits provided. attorney involvement and litigation levels. 
and the long-term. postinjury economic status of injured workerli. 

5360. Penalties 

1. Reporting violotionli. The board may ali lieli Ii a civil 
penalty not to exceed $100 for each violation on any perlion: 
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A. WhQ fails tQ file Qr cQmplete any repQrt Qr fQrm 
required by this Act Qr rules adQpted under this Act: Qr 

B. WhQ fails tQ file Qr cQmplete such a repQrt Qr fQrm 
within the time limits specified in this Act Qr rules 
adQpted under this Act. 

2. General authority. The bQard may assess. after hearing. 
a ciyil penalty in an amQunt nQt tQ exceed $1.000 fQr an 
indiyidual and $10.000 fQr a cQrpQratiQn. partnership Qr Qther 
legal entity fQr any willful yiQlatiQn Qf this Act. fraud Qr 
intentiQnal misrepresentation. The bQard may alsQ require that 
perSQn tQ repay any compensatiQn receiyed through a yiolation Qf 
this Act. fraud Qr intentiQnal misrepresentatiQn or tQ pay Bny 
cQmpensation withheld thrQugh a yiQlation of this Act. fraud Qr 
misrepresentatiQn. with interest at the rate of 10\ per year. 

3. Anneal. ImpQsitiQn Qf a penalty under this sectiQn is 
deemed tQ be final agency BctiQn subject tQ appeal to the 
fu!pedQr CQurt. as prQyided in Title 5. chapter 375. subchapter 
VII. NQtwithstanding Title 5. sectiQn 11004. executiQn Qf a 
penalty assessed under this sectiQn is stayed during the pendency 
Qf any appeal under this subsectiQn. The AttQrney General shall 
il~sent the bQard in any Bppeal under this subsectiQn Qr the 
bQard may retain priyate cQunsel fQr that purpQse. 

4. Enforcement and collection. Penalties assessed under 
this sectiQn are in addition to any Qther remedies ayailable 
.I.Illi!er this Act and are enforceable by 
sectiQn 323. 

the SuperiQr CQurt under 

A. The Attorney General shall prQsecute any actiQn 
necessary tQ reCQyer penalties assessed under this section 
Qr the bQard may retain priyate CQunsel fQr that purpQse. 

5. If any person fails tQ pay any penalty assessed under 
this section and enfQrcement by the SuperiQr CQurt is 
necessary: 

(1) That person shall pay the CQsts of prQsecuting the 
actiQn in SuperiQr Court, including reasonable 
attorney's fees: ana 

(2) If the failure tQ pay was withQut due cause, any 
penalty assessed on that persQn under this sectiQn must 
be dQubled. 

~ll penalties assessed under this sectiQn are payable tQ 
the General Fund. 

5. Not an element of loss. An insurance carrier's payment 
Qf any penalty assessed under this sectiQn may nQt be considered 
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an element of lQSS for the purpQse Qf establishing rates fQr 
workers' compensation insurance. 

CHAPTER 9 

INSURANCE AND SELf-INSURANCE 

5401. Liability of emplqrer 

1. Private emplqyers. Eyery priyate employer is subject ta 
this Act and shall secure the payment af cQmpensatian in 
cQnfQrmity with this sectian and sectians 402 ta 407 with respect 
ta all emplayees. subject ta the prayisians af this sectiQn. 

A priyate employer wha has not secured the payment af 
cQmpensatian under this sectian and sectians 402 ta 407 is nQt 
entitled. in a civil actian braught by an emplayee ar the 
emplQyee's representatiye far per sana 1 injuries ar death arising 
aut af and in the caurse af employment. ta the defense set farth 
in section 103. The emplayee af any such employer may. instead 
Qf bringing a ciyil actian. claim campensatian fram the employer 
under this Act. 

The falloJdng emplayers are not liable under this sectiQn far 
securing the payment Qf campensatian in cQnfQrmity with this 
sectian and sectiQns 402 ta 407 with respect ta the emplayees 
listed. nar depriyed af the defenses listed in section 103: 

A. Emplayers Qf emplayees engaged in damestic seryice: 

B. Emplayers of emplayees engaged in agriculture or 
aquaculture as seasanal ar casual labarers. if the emplayer 
maintains cayerage by an employer's liability insurance 
PQlicy with tatal limits of nQt less than $25.000 and 
medical payment cayerage af nat less than $1.000, 

Cl) As used in this subsection. "casual" meanli 
occasional or incidental. "Seasonal II refers to 
laborers engaged in agricultural or a'luacultural 
employment beginning at or after the cQmmencement af 
the planting ar seeding seas an and ending at ar befQre 
the cQmpletian at the haryest seasan: and 

C, Employers Qf 6 ar fewer agricultural ar a'lua!a!.l..tJ.!uti 
labQrers. if the emplayer maintains an emplQyer's liability 
insurance PQlicy with tatal limits af nat less than $100.000 
multiplied by the number af agricultural Qr aquacultural 
labQrers emplQyed by that emplQyer and medical payment 
cayerage of nat less than $1.000. 

(1) In cQmputing the number of agricultural or 
a'luacultural labQrers under this paragraph. immed~ 
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family members of unincorporated employers. immediate 
family members of bona fide owners of at least 20~ of 
the outstanding voting stock of an incorporated 
agricultural employer and seasonal and casual workers 
are not included. For the purposes of this 
subparagraph. "immediate family members" means 
parents. spouse. brothers. sisters and children. ' 

(2) This exemption does not apply if the employer has 
employed more than 6 agricultural or aquacultural 
laborers in regular and concurrent manner, as computed 
under subparagraph 1. at any time during the 52 weeks 
immediately preceding the injury. 

The burden of proof to establish an exemDt status under this 
subsection is on the employer claiming the exemption. 

2. Goverllll'ental bodies. The State and every county. city 
and town is subject to this Act and shall secure the payment of 
~mpensation in conformity with sections 402 to 407. 

3. Failure to conform. The failure of any private employer 
not exempt under subsection I or of any governmental body. as 
.d!;.tined in subsection 2. to procure insurance coverage for the 
I?i!yment of compensation pursuant to sections 402 to 407 
constitutes failure to secure payment of compensation provided 
for by this Act within the meaning of section 324. subsection 3. 
and subjects the employer to the penalties prescribed by that 
JLe..QJ;..i.Qn. For purposes of this subsection, the t .. rm "insurance 
~e" includes authorization by the superintendent of 
Insurance to self-insure. 

4. Liability of laodOl!J!er. A landowner subject to this Act 
who contracts to have wood harvested from the landowner's 
property by a contractor who is subject to this Act and who haQ 
not complied with the provisions of this section and who does not 
comply with the provisions of this section prior to the date of 
~n injury or death for which a claim is made is liable to pay to 
any person employed in the execution of the work any compensation 
ynder this Act that the landowner would have been liable to pay 
~t person had been immediately employed by the landowner. 

11 landowner is not liable for compensation if at the time the 
landowner enters into the contract with the contractor. the 
landowner requests and receives a certificate of insurance, 
issued by the contractor's insurance carrier. certifying that the 
contractor has obtained the required coverage and indicating the 
effective dates of the policy, and if the landowner requests arrQ 
receives at least annually similar certificates indic.ati.ng 
continuing coverage during the performance of the work. 
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A landowner required to pay compensation under this section is 
~ntitled to be indemnified by the contractor and may recover the 
amount paid in an acti'on against that contractor. A landowner 
may demand that the contractor enter into a written agreement to 
reimburse the landowner for any loss incurred under this section 
due to a claim filed for compensation and other benefits. The 
employee is not entitled to recover at common law against the 
landowner for any damages arising from such injury if the 
employee takes compensation from that landowner. 

Landowners willfully acting to circumvent the provisions of thili 
section by using coercion, intimidation. deceit or other means to 
encourage persons who would otherwise be considered employees 
within the meaning of this Act to pose as contractors for the 
purpose of evading this section are liable subject to the 
provisions of section 324. subsection 3. Nothing in this section 
may be construed to prohibit an employee from becoming a 
contractor subject to the provisions of section 102. subsection 
lh 

5. Pfod;place health ODd safety training programs. The 
following workplace health and safety plan requirements apply to 
all employers in the State required to secure payment of 
~9mpensation in conformity with this Title. 

A. The Commissioner of Labor or the commissioner's desig~ 
shall adopt rules regarding workplace health and safety 
programs. 

B. The Superintendent of Insurance shall commu~ate to the 
Department of Labor the names of employers that receive in 
any policy year an el!perience rating of 2 or more. The 
Department of Labor shall notify each employer on t~i~ 
that the employer is required to undertake a workpl~ 

health and safety program and the department shall provide a 
statistical evaluation of the employer' s workplace health 
and safety experience and enclose a set of workplace health 
and safety options. including on-site conSUltation. 
education and training activities and technical assistance. 

C. The employer shall submit a workplace health and safety 
plan to the Department of Labor for review and comment. 
complete the elements of the plan and notify the Departme.n.t 
of ·Labor of its completion. The plan may include attendance 
at a technical college in the State or the Department of 
Labor workplace health and safety training programs. 

D. The Department of Labor shall notify the Superintendent 
of Insurance of any employer that fails to complete the 
workplace health and safety program as required by thiR 
liection and thL.il!.!es adopted lj>Uuuant to paragraph A. The 
Superintendent of Insurance shall assess 'a surcharge of 10'\0 
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on that employer's workers' compensation insurance premium 
or the imputed premium for self-insurers, which must be paid 
to the Treasurer of State who shall credit 1/2 of that 
~mount to the Safety Education and Training Fun~ 
~tablished by Title 26, section 61, and 1/2 to t~ 

Occupational Safety Loan Fund, as established by Title 26. 
section 62, Employers who fail to complete a reguired 
workplace health and safety program and who are asses~ 
~arge prior to January 1. 1994. must be assessed a 
surcharge of 5~. Employers who fail to complete a reguireg 
l:!lU..kplace health ang safety program ang who are assesseg a 
surcharge after January I. 1994, must be assessed a 
surcharge of 10,. 

E. The Conynissioner of Labor shall report to the joint 
standing conynittee of the Legislature having jurisdiction 
OYer banking and insurance matters and the joint standing 
~nynittee of the Legislature haying jurisgiction OYer l~ 
matters by October I. 1993 on the rules agopteg. perfo~ 
~ployers ang any surcharges imposeg by the 
SMperintendent of Insurance. 

S40Z. Prepayment of premium 

An insurance company 
insurance policies may not 
than 1/4 year in adyance. 

that issues workers' compen~i2n 
reguire prepayment of premium more 

S~~rance by assenting employer: reqyi~ 
self-insurers 

An employer subject to this Act shall secure compeniU!.t.i!m 
aDd other benefits to the employer's employees in one or more of 
the ways describeg in this section. The failure of any employer 
~ect to this Act to procure insurance coverage for the payment 
Q! compensation and other benefits to the employer's employees in 
one of the ways described in this section constitutes failure to 
secure payment of compensatio~ged for by this lIct within 
tI,e meaning of section 324. subsection 3 ang subjects the 
employer to the penalties prescribed by that section. 

L--lrurnti.!!.9: under l!'Orkers' compensation ipsurlWce policy, 
The employer may comply with this section by insuring and keeping 
insured the payment of such compensation and other benefits undti 
a workers' compensation insurance policy. The insurance cQmpan~ 

shall file with the boarg notice~he form reguired by the 
Qoard. of the issuance of any workers' compensation policy to an 
mTIP-loyer. The insurance may not Qe cancelleg within the time 
limited in such policy for its expiration until at least 30 gay~ 
after the insurance company mails to the boarg ang to th~ 

llll'ployer a notice of thliLSl!ru;ellation of the insurance. In th~ 

eyent that the employer has oQtained a workers' compensation 
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J?Q1.g,y from another insurance company. or has otherwise secured 
compensation as proyided in this section, and such insurance or 
QJ;!Jer security Qecomes effectiYe prior to the expiration of the 
~y notice periog. cancellation takes effect on the effectiye 
gate of the other insurance or on receipt of security. 

~lot projects. Workers' compensation health Qenefits 
pilot projects are authorizeg under the following proyisions. 

1\. The Sllperintengent of Insurance shall agopt rules to 
enaQle employers and employees to enter into agreements to 
proyige the emplOyees with health care benefits coyering 
workplace injury ang illness and nonworkplace injury aug 
illness and other health care benefits in comprehensiye 
pilot projects. The health care benefits may be proviged 
by: organizations authorized to do business under Title 24: 
insurers or health maintenance organizations authorized to 
do Qusiness unger Title 24-A; employee Qenefit plans; and 
~it plans of employers who self-insure under this 
section. The superintengent shall reyiew all pilot project 
proposals and may approye a proposal only if it c2.!!.!.e..rJi 
medical benefits upon injyred employees sllQsta~ 

similar to benefits ayailable unger this Title. The 
superintendent shall reyoke approyal if the pilot purie..cJ; 
fails to deliYer the intended Qenefits to the i~ 
mTIP-~ 

e. Notwithstangin\J--tbe proyisions of section 206. the 
comprehensiYe health care benefits pilot project may al.lm! 
for case management ang cost control mechanisms. including 
the yse of preferred provider organizations. The px:.e.miJ.lm 
for coyer age of the employee myst Qe paig entirely QY thlt 
employer. Thlt dedyctible for the health care of the 
employee may not exceeg a maximum of $50 per lPJUry or 
illness and the coinsyrance may not exceed $5 per treatment 
of the employelt by the health care provider. 

C. The Superintendent of Insurance shall report annually to 
the joint standing cornmittelts of the Legislatyre haying 
~iction oyer banking ang insurance and labor matters QY 
NOYltmQltr 1st on the statys of any pilot projects approyed by 
the syperintendent. 

D. Unless continllJl.lLQl:. mogified QY law. this sYQsection is 
repealeg on October 31. 1996. 

3. Proof of solvency and financial ability tQ pay: trust. 
IM employer may comply with this Sltction QY furnili1!ing 
satisfactory proof to the Syperintengent of Insurance of solYency 
and financial ability to pay the compensation ang benefits. and 
dltPositing cash. satisfactory sltcyrities. irrltyoca~~ 
llttters of credit issyed by a qyalifiltd financial institytion or 
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~~ty bond with the board, in such Sum a~~K~~nt 
may determine pursuant to subsection 8, such bond to run to th~ 

~2Yrer of State and to be conditional upon the faithful 
p~rformance of this Act relating to the payment of compensatiQ!! 
and benefits to any injured employee. In case of cash or 
securities being deposited, the cash or securities must be placed 
in an account at interest by the Treasurer of State, and the 
accumulation of interest on the cash or securl.ti.!1.lLJi~~rl 
must be credited to the account and may not be paid to the 
~r to the extent that the interest is required to suppor..!; 
~llY-present value discounting in the determination of the amount 
of the deposit. Any security deposit must be held by the 
~rer of State in trust for the benefit of~he self-insu~ 
~~es for the purposes of making payments under th~ 

A1L.Jndividual self insurer may, with the approval of tb.!: 
Jilll?l:Li~nt. use a surety bond, an irrevocable st<lndby letul:. 
~redit or financial assets. including~~~sits <lnd 
<lcceptable securities, singly or in combination to s<ltisfy the 
glf-insurer's responsibility to post security reguired by the 
Ji..~ntendent. An individual self-i=r that proposes to use 
an irrevocable standby letter of credit shall maint<lin at all 
ti~~ net worth of not less th~n $50,000,000. have <I rati2-Qf 
~rent assets to current liabilities of at least 1.1 to 1 and 
bave a ratio of long term debt to tangible net worth Il.Il.Ljn 
=ess of 1. 3 to 1. for purposes of this section. "tan.gi!L1JL.rutt 
wotl,h" means eguity leJ;;s <IS sets th<lt have no ph.¥J;;~l!.lJiLJill~ 
Q~end on expected future benefits for their ascribed vQlue. 

lip employer who seeks to use Qn irrevocable stalKlby letter of 
~~it as proof to the superintendent of provision of reguired 
J;;~£ity shall file with the superintendent a copy of th~ 

pr-2~sed letter of credit. copies of any agreements or other 
documents establishing the terms and conditions of the employer's 
llim.!!l!.Lli .. e.m.e.nt obligations to the tl..rJ..<rncial institution issuing 
~~r of credit, together with copies of any regYi~ 

J;;~~eements. mortgages or other agreements or docYment6. 
granting security for the employer' 6. reimbursement obligati.!ulJ;; 
Q~ny other Qgreements that contain conditions. restrictions or 
lim~s of any kind ypon the employer. the ~tendent or 
th~easurer of State. The supe[~nQe~pon receipt of the 
=igim.!.Lirrevocable standby letter of credit. shall promptly 
forward it to the Treasurer of Stat~ 

TI1_e __ JilJI!.etintendent shall adoP.t.......-u!les to eli.t.M!1.i:;l1---.-thl:. 
9M~~~S for financial institYtiMs issYing irrevoc~~ 
standby letters of credit. which must i~e maintemIDce of a 
long-term unsecured debt rating of at least A by either Moody's 
lnYestors Service. Inc. or Standard and Poor' Ji.....J&rporation. Bnd 
t~scribe the form of the irrevocable standby letter of credit 
that may be used to satisfy, in whole or in part. the employer's 
I:.llQPQnRibjlity under this 6.ubQection to post security. Tl~ 
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irrevocable standby letter of credit muQt be the individual 
QQ!igation of the issying financial inQtj~ion. may n~Qe 
J;;libject to any agreement. condition or qyali~tj~~he 
finQncial institution and the employer and may not in any way be 
~ent on reimbursement by the employer, If the rating of an 
~ll9--financial institution that has issued an irrevocab~ 

J;;t~ndby lett~~edit pursyant to thiQ section fallQ he~ 
.r.ll9yired standard, the employer myst obtain a new irrevocill:!.l.e. 
standby letter of credit from a gYillified financial institytion 
or must proVide Bubstityte proof of Qolvency and fina~~ 

-'llli.lity to PilY consistent with this section. The irrevocable 
~ndby letter of credit is aytomatically extended for 0llll........Ylla~ 

from the date of expiration unlesQ' 90 days ")rior to any 
expiration date, the 1s6.ying financial institutiOll.....Jlll!;ifies the 
Jillperintendent that the financial institution elects not to renew 
the irrevocable stQndby letter of credit. 

An irrevocable standby letter of credit that has been issyed by a 
qyalified financial institytion and accepted by the 
2Yperintendent binds the issying financial institytion to pay one 
11L..J!lQ..[~rafts draw~he Treasyrer of Sta!&_jUL .. llmq~Ii ____ tlle 
draft does not exceed the total amoynt of the irrevocable IitandQ:v 
letter of credit. Any draft presented by the Treasurer of State 
myst be promptly honored if accompanied by the certificiltion of 
the.--J;;yperintendent that any obligation ynder this chapter hil~ 
~n_rud&_Jillen due or th~roceeding in banku.!J2tt;Y-.llilli.......!!!lJl..Il 
inil:...i...a!:.ed by or with respect to the employer in a couJ.:.L..Q1 
competent jyrisd~ 

If the syperintendent certi~hat the sypeIintendllnt.......b~!lJl..Il 

notified by the issuing finilncial institution tl1...at..........he 
i..u:..e.vlUalUllLJit..andby letter of credit will eKpire by it6. terms.......in 
.J..lL.....d.<!ys or less, that the iueVOt;ilble standby letter of credj.t 
was not replaced within 15 dilYS after that notice to the 
J;;YpeLintendent by a sybstityte irrevocQble sta~ett~ 
credit and t~her eligible security of egual value hi.!.li......l1l 
~en posted, then the fyll amount of the irrevocable letter 01 
~~it myst be paid over to the Treasurer of St~te withoyt 
fyrther certificationL 

AnY---l?~eeds from a draw on such an irrevoca~ndb:v-l~llL.--Q1 
~Rit by the Treasyrer of State must be held by the Treasurer of 
S.tate on behalf of workers' compensation cLaim~nts to secyre 
p!ti'ment of claiInlL..l!.n.ti..Lel.theL....the Supedn~nt of In2Yran.t:.!1 
-'l!!!;hlu..i:l;es the Treasurer of State to releilse those procee.d.!i.........ll 
the employer uoon provision by the emplll:veI--llf replacement 
~curity adeguate to meet the regyirements for s~y set by 
tb~rintendent or the superintendent directs d~~Qll.tjllll.......llf 
t~~~D.---'lccordance with thi6. Title. 

lh~perintendent of.......lnJ;;nrance shall con~~hll.--1111lowing foum 
ll.Llll.tur.......ru;Q.!1P..t.abJ, .. ~ 
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IRREVOCABLE STANDBY LETTER OF CREPIT 

Irrevocable standby letter of credit no, ,,""""'" 

We hereby issue our irrevocable standby letter of credit 
(hereinafter referred to as "letter of credit") in favor of 
the Treasurer of State. State of Maine for drawings up to 
U.S. $ •• ,., •• ".. effective immediately and expixing 
immediately at our , .•• ,,(bank address)""., with our close 
of business on ,.,',."."., •• ,.". • 

We hereby undertake to honor promptly your sight draft(s) 
dr.IDUl on us. indicating our letter of credit no. .: •• , •• , • 
for all or part of this letter of credit if presented at 
••••.. (bank address).", •. on or before the expiration date 
or any automatically extended date. 

Except as stated in this letter of credit. this undertaking 
is not subject to any condition or qualification. The 
2b.li.gation of the bank under this letter of credit is till: 
individual obligation of the bank. in no way contingent uBon 
reimbursement with respect thereto. 

It is a condition of this letter of credit that it is 
~ically extended without amendment for one year from 
the expiration of this letter of credit. or any future 
~tion date. unless 90 days prior to any expiration date 
we notify the Chair of the Workers' Compensation Board and 
the SUBerintendent of Insurance by registered mail that we 
elect not to consider this letter of credit renewed for any 
~ditional period, 

It is a further condition of this letter of credit that any 
interruptions of the bank's conduct of business caused by an 
Act of God. riot. civil commotion. insurrection. war or 
other cause beyond the bank's control will automatically 
extend the expiration date of the letter of credit. as well 
as any future expiration date. by the period of the 
interruption. 

To the extent not inconsistent with Maine law. this letter 
of credit is subject to and governed by the Uniform Cu~ 
and Practice for Documentary Credits. 1983. International 
Chamber of COmmerce Publication No. 400, If any legal 
p[QceeQings are initiated with respect t~ent of thi.1i 
letter of credit. it is agreed that IiUch proceedin9lL--M]l. 
liubject to Maine courtli and law, 

The superintendent lihell prescribe the form of the surety bond 
that may be used to satisfy. In whole or in part. the employe~ 
aliP.Qwbility under thh section to pOlit security, The bond 
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mU'iit be continuous, be subject to non renewal only upon not less 
than 60 days' notice to the superintendent and cover payment of 
all present and future liabilities incurred under this Act while 
the bond is in force and cover payments that become due while the 
!mnd is in force that are attributable to injurieli incurred in 
prior periods and otherwise unliecured by cash. irrevocable 
standby letters of credit or acceptable securities, A bond must 
be held until all payments secured thereby have been made or 
until it has been replaced by a bond Isliued by a qualified 
~ssor surety that covers all outstanding liabilities, 
Payments under the bond are due within 30 daYIi after notice has 
been given to the liurety by the board that the principal has 
failed to meke a payment reguired under the termli of an award. 
agreement or governing law, A trust established to satisfy till: 
reguirements of this liection may not be funded by a suret~ 
An irrevocable standby letter of credit may be utilized by a 
group self-insurer that maintains a trust account actuarially 
funded to the 90'\, confidence level as long as the value of the 
letter of credit does not exceed 5'\, of the value of the 90'\, 
confidence level, 

As an alternative to the methods delicribed in this subsection. an 
~ible employer may establish an actuarially fully fu~ 
.t...r..I!st. funded at a level sufficient to discharge those 
obligations incurred by the employer pursuant to this Act as t~ 
become due and payable from time to time, provided that the 
superintendent requires that the value of trust assets be at 
least equal to the present value of ultimate expected incurred 
claims and claims liettlement costs, The present value of 
Ultimate expected incurred claims and claims settlement costs for 
a group self-insurer may not be more than the amount actuarially 
getermined considering the value of trust assets and reinsurance 
to satisfy a 90'\, confidence level. A group self-insurer may 
elect to fund at a higher confidence level through the use of 
cash, marketable liecurities or excess ipsurance, If a member of 
a group self-insurer terminates membership in the group for anV 
reason, then that member shall fund the member's proportionate 
share of the liabilities and obligations of the trust to the 95'\, 
COnfidence level. If for any reason the departing member fails 
to fund the member's proportionate share of the trust's exposure 
to the 95\ level of confidence, then the remaining members of till: 
grouB shall make liuch additional contribution no later than the 
~nniversary date of the program as required to fund the departing 
member's exposure in accQrdance with this provision. Trust 
assets must consist of cash or marketable securities of a type 
and risk character a~pecified in subsection 9 an~ave a situ~ 

in the United States. The trustee shall submit a report to the 
superintendent not less frequently than quarterly that lilits the 
~ssets comprising the corpus of the trust. including a statement 
2f their market value and the investment activity during the 
period covered by the rep2rt. The trust must be established and 
maintained subject to the condition that trust assets may not be 
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transferred or revert in any manner to the employer except to the 
extent that the superintendent finds that th~ yalue of the trust 
assets exceeds the present value of incurred claims and claims 
settlement costs with an actuarially indicated margin for future 
loss deyelopment. In all other respects, the trust instrument, 
including terms for certification, funding, designation of 
trustee and payout. must be as approved by the superintendent. 
provided that the yalue of the trust account must be actuarially 
calculated at least annually by a casualty actuary who is a 
member of the American Academy of Actuaries and adjusted to the 
~ired leyel of funding. For purposes of this paragraph. an 
"eligible employer" is one who is found by the superintendent to 
~pable of paying compensation and benefits reguired by this 
Act andl 

A. Has positiye net earnings: or 

B. Can demonstrate a leyel of working capital ~deguate in 
relation to the employer's operating needs. 

Notwithstanding any proyision of this chapter. any bond or 
security deposit required of a public employer that is a 
ll.l!li..=..i!:surer may not el!ceed $50.000. provided that such public 
employer has a state-assessed yaluation equal to or in el!cess of 
nOO.OOO.OOO and either a bond rating equal to or in excess of 
the 2nd highest standard as set by a national bond rating agency 
or a net worth equal to or in excess of $25.000.000. If a 
county. city or town relies upon a bond rating. it shall yalue or 
cause to be valued its unpaid workers' compensation claims 
~nt to sound accepted actuarial principles. This yalue must 
be incorporated in the annual audit of the county. city or town 
together with disclosure of funds appropriated to discharge 
incurred claims expenses. "Public employer" includes the State. 
lbe Uniyersity of Maine System, counties, cities and towns. 

In consideration of a self-insuring entity's application for 
authorization to operate a plan of self-insurance. the 
superintendent may regulre or permit an applicant to employ yalid 
risk transfer by the utilization of primary reinsurance. subject 
~~proyisions of subsection 8, Standards respecting the 
application of reinsurance must be contained in a rule adopted 
by the superintendent pursuant to the Haine Administratiye 
Procedure Act. Reinsurance must be defined as insurance covering 
workers I compensation exposures in excess of risk retained by a 
self-insurer. 

As a further alternatiye to the methods described in this 
subsection. an employer is eligible for approyed self-insura= 
status pursuant to this Act if the employer submits a written 
guarantee of the obligations incurred pursuant to this Act. the 
guarantee to be issued by a United States or Canadian corporatiQn 
that is a member of an affiliated group of which the employer is 
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a member. and which corporation is solvent and demonstrates an 
ability to pay the compensation and benefits. and the guarantee 
is in a form acceptable to the superintendent. The guarantor 
~hall proyide guarterly financial statements. audited annual 
financial statements and such other information as th~ 
superintendent may reguire. and the employer shall proyide a bond 
as otherwise required by this Act in an amount not less than 
$1.000.000. Any such guarantor is deemed to haye submitted to the 
jurisdiction of the board and the courts of this Stat"e for 
purposes of enforcing any such guarantee. The guarantor. in all 
respects. is bound by and subject to the orders. findings. 
decisions or awards rendered against the employer for payment of 
compensation and any penalties or forfeitures proyided under this 
Act. The superintendent. following hearing. may revoke the 
self-insured status of the employer if at any time the assets of 
the guarantor become impaired. encumbered or are otherwise found 
to be inadeguate to support the guarantee. 

Each indiyidual self-insurer shall submit with its applis:.i!..t.iJm 
and not less freguently than annually thereafter a financial 
statement of current origin that has been audited by a certi~ 
public accountant. In the case of a self-insurer that gualifies 
l1..Il.......the basis of a financial guarantee. the superintendent may 
accept an audited financial statement of the ~uarantor in 
satisfaction of this requirement if combining statements are 
proyided in an array that is reconciled to the consolida~ 
report unless the self-insured entity comprises such a minimal 
proportion of total consolidated operations that audit reliaru;.e 
can not be taken therefrom. 

4. Group self-insurers: DRl'lication. Except for the 
proyision relating to indiyidual public employer self-insuI..e.X..Ii..L 
subsection 3 is egually applicable in all respects to group 
self-insurers. Any employer or group of employers desiring to 
become a self-insurer shall submit to the Superintendent of 
Insurance with an application for self-insurance. in a form 
prescribed by the superintendent. the following; 

A, A payroll report for each participating employer of t~ 
group for the 3 preceding annual fiscal periods; 

B, A report of compensation losses incurred. payment~lu& 
reseryes. by each participating employer of the group for 
the periods described in paragraph A: 

C, A sworn itemized statement of the group's assets and 
~lities: satisfactory proof of financial ability to pay 
compensation for the employers participating in the gL!l..l!!! 
plan: and the grQup's reserves. their source and aSGurance 
of continuance: 
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D. A descriJ?tion of the safety organization maintained by 
the em~loyer or group for the ~revention of injuries: 

E. A statement showing the kind of o~erations performed or 
to be ~erformed: 

F. An indemnity agreement in a form prescribed' by the 
su~erintendent that jointly and severally binds the grou~ 

and each member to com~ly with the ~rovisions of this Act: 
=11 

G. Any other agreements. contracts or other perti~ 

documents relating to the organization of the employers in 
the grou~. 

l.L....-.l!~on examination of the sworn financial statement and other 
data submitted. the su~erintendent is satisfied as to the ability 
of the em~loyer or grou~ to make current com~ensation ~ayments 
and that the em~loyer' s or grou~' s tangible assets make 
reasonably certain the ~ayment of all obligations that may ar~ 
under this Act. the a~~lication must be granted subject to the 
terms and conditions setting out the ex~osure of cash de~osits or 
~curities or an acce~table surety bond, as required by the 
su~erintendent. Security against shock or catastrophe 105s must 
be proyided either by depositing securities with the board in 
such amount as the superintendent may determine or by filing with 
the superintendent and the board an insurance carrier's 
~rtificate of a standard self-insurer' s reinsurance contract 
issued to the self-insurer or group in a form aI'proyed by the 
lillJ) .. e.I:intendent. providing coyerage against losses arising out of 
one injury in such amounts as the superintendent may determine. 
or a combination of the foregoing. satisfactory to the 
superintendent. Notwithstanding any proyision of this chaP..I&.L. 
no" specific or aggregate reinsurance may be reguired of alU' 
indiyidual public employer who is self-insured ~nd has a 
state assessed yaluation egual to or in excess of $300.000.000 
~d either a net worth equal to or in excess of $25.000.000 or a 
bond rating equal to or in excess of the 2nd highest standard as 
set by a national bond rating organization. proyided that. if the 
self insurer relying on a bond rating is a county. city or town. 
it shall yalue or cause to be yalued its unpaid workers' 
compensation claims pursuant to sound accepted actuarial 
principles. This yalue must be incorporated in the annual audit 
of the county, city or town together with disclosure of funds 
appropriated to discharge incurred claims expenses, 

Yearly reports in a form prescribed by the superintendent must be 
filed by each self-insurer or group. The superintendent may. in 
addition, require the filing of quarterly financial status 
reports whenever the superintendent has reason to belieye that 
there has been a deterioration in the financial condition of 
~her an indiyidual or group self insurer that adyersely affects 
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the indiyidual's or group's ability to pay expected losses. The 
reports must be filed within 30 days after the superintendent' s 
reqpest or at such time as the superintendent shall otherwise set. 

After approving any application for self-insurance. the 
superintendent shall promptly notify the board and forward to it 
copies of the application and all supporting materials. 

5. Group self insurance: participation. Participation in a 
gro?p self-insurance plan is goyerned by the following proyisions. 

A. Any group of employers may adopt a plan for 
self-insurance. as a group. for the payment of compensation 
under this Act to their employees. No group may be approyed 
to operate a self-insurance plan in the form of a 
corporation. Under a group self-insurance plan the group 
shall assume the liability of all the employers within the 
group and pay all com~ensation for which the employers are 
liable under this chapter. When the plan is adopted. the 
group shall furnish satisfactory proof to the Superintendent 
of Insurance of its financial ability to pay such 
compensation for the employers in the group and its 
revenues. their source and assurance of continuance. The 
superintendent shall require the deposit with the board of 
such securities as the superintendent determines necessary 
of the kind prescribed in subsection 9 or the filing of a 
bond issued by a surety com~any authorized to transact 
business in this State. in an amount to be determined to 
secure its liability to pay the compensation of each 
employer as aboye proyided in accordance with subsection 9. 
Such surety bond must be ap~royed as to form by the 
superintendent. The superintendent may also reguire that any 
agreements. contracts and other pertinent dOCuments relating 
to the organization of the employers in the grou~ be filed 
with the superintendent at the time the application for 
grou~ self-insurance is made. The application must be on a 
form prescribed by the superintendent. The superintendent 
has the authority to deny the application of the group to 
pay such compensation for failure to satisfy any applicab.l.!:. 
requirement of this section. The superintendent shall 
a~proye or disapproye an application within 90 days. The 
group qualifying under this paragraph is referred to as a 
self-insurer. 

B. An employer participating in group self-insurance is not 
relieyed from the liability for compensation prescribed by 
this chapter, except by the payment of the compensation by 
the group self-insurer or by the employer. As between tlll1. 
employee and the group self-insurer. notice to or knowledge 
of the occurrence of the injury on the part of the employer 
is deemed notice or knowledge. as the case may be. on the 
part of the group self-insurer: jurisdiction of the employer 
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is, for the purpose of this chapter, jurisdiction of the 
group self-insurer and the group self-insurer is in all 
things bound by and subject to the orders, findings, 
decisions or awards rendered against the participating 
employer for the pa~nent of compensation under this chapter. 
The insolvency or bankruptcy of a participating employer 
does not relieye the group self-insurer from the payment of 
compensation for injuries or death sustained by an employee 
during the time the employer was a participant in group 
self-insurance. Tbe group self-insurer shall promptly notify 
the Superintendent of InsUrance and the board. on a 
prescribed form, of the additipn of any participating 
employer or employers. The approyal of the superintendent is 
not necessary in order to add participating employers to the 
groUp self-insurer. Notice of termination of a 
participating employer is not effective until at least 10 
days after notice of that termination, on a prescribed form. 
has been filed in the offices of the superintendent and the 
board or sent to both offices by registered mail. The group 
self-insurer shall <Jive notice of the termination of any 
participating member to all other participating members at 
least guarterly each year. Written notice must be given to 
any new participating member at the time of admission that 
the specific membership of the groUp and its members as 
prescribed in this section is not affected by the group' s 
failure to provide its members with prior or immediate 
notice of changes in the membership of the group if notice 
is giyen at least guarterly, as long as the termination or 
admission of members was effected in compliance with all 
group agreements and bylaws and this section and the rules 
adopted pursuant to it. 

C. Each group self-insurer, in its application for 
self-insurance, shall set forth the names and addresses of 
its officers, directors. trustees and general manager. 
Notice of any change in the officers, directors, trustees or 
general manager must be giyen to the Superintendent of 
Insurance and the board within 10 days of the change. 1m 
officer, director, trustee or employee of the group 
self-insurer may not represent or participate directly or 
indirectly on behalf of an injured worker or the worker' s 
dependents in any workers' compensation proceeding. All 
employees of employers participating in group self-insurance 
are deemed to be included under the group self-insurance 

~ 

D. If for any reason the status of a group self-insurer 
under this paragraph is terminated, the securities. the 
surety bond, the letter of credit or the deposit re~uired by 
this section continues to be held by the Treasurer o£ State 
and remains subject to the control of the board until all 
claims secured by the securities. surety bond. letter of 
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credit or deposit haye been discharged. When all such Claims 
have been discharged or after such pertod as the 
Superintendent of Insurance determines proper, the 
superintendent may accept in lieu thereof. and for the 
additional purpose of securing such further and future 
contingent liability as may arise from prior injuries to 
workers and be incurred by reason of any change in the 
condition of such workers warranting the board making 
subseguent awards for paYment of additional compensation. a 
policy of insurance furnished by the group self-insurer. its 
successor or assigns or other entity carrying on or 
liquidating such self-insurance group. Tbe policy must be in 
a form approyed· by the superintendent and issued by any 
insurance company licensed to issue this class of insurance 
in the State. It may only be issued for a single complete 
premium paYment in adyance by the group self-insurer. It 
must be giyen in an amount determined by the superintendent 
and when issued is noncancelleble for any cause during the 
continuance of the liability secured and so covered. 

E. The Superintendent of Insurance may proyide for the 
administration of this section relating to self-insurance in 
the manner prescribed in Title 24-A. section 212. 

F. If an employer is a partnership or a sole proprietorship 
and is a member of a self-insurance group associated 
pursuant to this section. the employer may elect to include 
as an employee any member of the partnership or own~~ 
sole proprietorship for purposes of obtaining workers' 
compensation coyerage under this Act. In the eyent of such 
an election. the electing employer shall serye upon the 
group self-insurance association written notice naming the 
partner or sole proprietor to be covered. and an election~Q 
deemed not to have been made within this Act until such 
notice has been giyen. ey making Quch an election. the 
partnership member or sole proprietor is deemed to haye 
stipulated that for premium paYment purposes the annual 
salary or wage of the electing partners~mber or sole 
proprietor is the aye rage weekly wage in the State as 
computed by the eureau of EmplOYment Security multiplied by 
52 and rounded to the nearest $100. The assumed ayerage 
annual wage must be adjusted as of July 1st usin~ 
ayerage weekly wage from the prior calendar year. 

G. Fee schedules applicable to group self-insurers are 
those set forth in Title 24-A. section 601. 

H. Each group self-insurer shall record its loss expense 
and eltperience in accolodance with Title 24 A. section 2323. 

I. Annual examinatipns of each group self-insurer. as 
required by the Superintendent of Insurance, must be 
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performed by publi.c accountants acceptable to t~ 

superintendent and reports must be rendered to the 
superintendent within a reasonable period. as determined by 
the superintendent. subseguent to the group self-insurers 
elected fiscal year. The examinations must be conducted 
pursuant to generally accepted accounting principles. as 
they are consistent with precepts prescribed by the 
superintendent. that place sound values on assets a~ 

liabilities of group self-insurers. Other examinations of 
the affairs, transactions, accounts, records and assets of 
each group self-insurer and of any person as to any matter 
relevant to the financial affairs of the group self-insurer 
must be conducted as often as the superintendent determines 
advisable. The expense of examination of a group 
self-insurer must be borne by the group that is examined. 

J. In apy fiscal year. a group self-insurer may not be 
reguired to obtain aggregate reinsurance with a policy limit 
that exceeds a multiple of 1.5 of its annual standard 
workers' compensation premium for that fiscal year. The 
~tendent of Insurance may set lower policy limits for 
£9gregate reipsurance when. in the superiptendent's 
judgment. lower limits may be prudent. 

K. Upon approval by the Superintendent of Insurance. a 
group self-insurer may dedicate a portion of its unimpaired 
surplus to increase its self-insured retention leyel under 
the aggregatiil reinsur.ance policy by an amount egual to the 
amount of surplus so dedicated. The superintendept before 
grantipg approval shall consider among other factorsl 

(1) The level of alternate revenues available to the 
group self-insurer to cover the further assumed costs: 
.imQ 

(Z) The adequacy of the fund's surplus to meet 
obligations of the group self insurer. 

At the expiration of g period of 10 calendar days after the 
superintendent has received a plan for the dedication of a 
portion of the unimpaired surplus of a group self-insurer to 
increase its self-insured retention level and any additional 
information the superintendent has determined necessary. the 
plan is deemed approved unless prior to the expiration of 
that time period it has been affirmatively approved or 
disapproved by the superiptendent. . 

L. Upon the filing of a plan that meets the approval of the 
Superintendent of Insurance. a group self insurer may be 
authorized to issue subordinated loan certificates. the 
proceeds of which must be made part of the group 
self-insurer's surplus account and be available as' other 
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surplus fupds for dedication to ipcrease the self-insured 
retention level. To the extent that the proceeds of these 
loan certificates are utilized by a group self-insurer to 
increase its self-insured retention in any fiscal yeaL-.tlli! 
aggregate proceeds of the loan certificates so utilized may 
not exceed 25\ of the annual stapdard premium for that 
fiscal year, The obligation to redeem these loan 
certificates after the proceeds of the loan certificates 
have been dedicated to increase the aggregate excess 
self-insured retention level of the group self-insurer is 
subordipate to covered claims and may not be redeemed after 
the dedication without the approval of the superintendent. 

6. Annual renewal: actuarial evalgation. Renewal and 
actuarial evaluation are governed by this subsection. 

A. Any approval granted by the Superintendent of Insurance 
to an ipdividual self-insurer or group self-insurer must be 
for a term of not more than one year. Application for 
renewal of approval to self-insure must be submitted to the 
superintendent not less than 21 days prior to the 
self-insurer's renewal date. except that evidence of 
reinsurance coverage may be submitted up to 3 working days 
prior to renewal. A renewal application must contain; all 
reports. statements and other data reguired to be filed 
annually under rules adopted by the superintendent; copies 
of any proposed reinsurance contracts. binders or cover 
notes; evidence of security posted; potice of any changes In 
servicing arrangements; and notice of any change in cont~ 
of the self-inli.l!1:.!li-'lnd its effect. if any. on guarantees 
provided pursuant to subsection 3. The superintendent may 
refuse to grant or renew self-insurance approval based upon 
any of the following grounds! 

(1) Failure to submit any information that is reguireg 
by law or rule or is reasonably reguesteg by the 
superintendent; 

(2) Failure of a self-insurer to establish that it has 
met all applicable reguirements of law or rule; 

(3) Fraud or misrepresentation in the application; or 

(4) Any g[oupg upon which approval may be suspendeg or 
revokeg as provideg in subsection 13. 

B. Each Indivigual self-insured employer. except those 
utilizing an actuarially fully fundeg trust pursuant to 
subsection 3. is reguireg to obtain an actuarial evaluation 
of ungischargeg claims ang claims settlement liabilities at 
least once every 3 years. This review ang evaluation mur;t 
be performed by a casualty actuary who is a member of the 
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~n Academy Qf Actua~ies. UpQn apprQval tQ 
self-insure, the Superintendent Qf Insurance shall indicate. 
the deadline. for that se.lf-insure.r to complete an actuax:.hl 
review, In addition to this triennial review, t~ 

ID!I!&tintendent may require the. reseryes and liabilitie.s oL..a 
~1!surer tQ be re'liewed and eyaluated as Qften a~~ 
superintendent determines necessary. 

Any self-insurer that de.yelops an imputed annual standard 
premium nQt exceeding $50,000 and demQnstrates that' it has 
prQvided security for its workers' cQmpen~posures in 
an amount that is at least 135'\, of its cas.e-based claim!> 
reseryes, as eyaluated annually, is excused from proyiding 
an actuarial eyaluation in any year in which these 
cQnditions are satisfied. FQr the purposes of this 
subsection, "case-based claims reserves"~ means undischarged 
~ims that haye arisen during the periQd of self-insurance 
and of which the employer has had formal nQtice. Tb1.6. 
exception may not be construed to limi.L-.t..IJe superintendent' s 
authority to reguire an actuarial eyaluation when the 
~i1!tendent determines one is ~~ 

C. Each indiyidual s.lll.f.=.i.nlillrer except a public em~ 
~all demonstrate in its initial or renewal application that 
~as working capital adequate to its Qperating needs. 

~n a self-insurer I s rei.ll§j.Uance contract expires on a 
~ther than the renewal date for i~f-insurance 

QPproyal, the self-insurer shall fil~~ence Of any 
required reinsurance coyerage no later than 3 workill!L-.dl!.Y.ll 
before the date Of expiration of its coyerQge. 

7. Self insurance. "Self insurance." as used in thiJi 
section, means the system Of securing compen~ion as p~~ 
~Ibsections 2 tQ 16. 

8. securit;y= deposit and reinsurance requlli!!!lm.t~Q!; 
individual self-insu!;e!;s. The following security deposit Qnd 
~nsurance requirements QPply tQ individuQl self insurers. 

~he bond or security depo~u~f Qn ind~Ql 
ruf-insurer must be at least an amount determined by the 
~ing formula or $50,000. whicheyer is larger. The bond 
or security deposit must be in an amount equal to the loss 
and loss adjustment eitpense pQrtion of the annual st~ 
premium for the prosl?ectiye fiscal coyerage period or th.e 
lllitJ;.tQnding loss reSen!ltlL.minus recoyeries from all excess. 
carriers and subrogatiun reduced to net collections plus 25'\, 
2i..-'!.nnual standard premiums for the prospectiye fiscal 
coverage period. whicheyer is larger. The I!.Jl..[..C.e.ntage factm: 
~o detex:mi~ portion of anllllil.l.-li.t..a.ndard premium 
il1..located for 1065 and loss adil!.6.tIru1nt-l1.lIID1n.6.e.~~ 
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acceptable to the Superintendent of Insurance. For tile. 
purposes Of thi~raph. "annuQl standard premium" means 
the annual premium produced by applying th.e manual rat.e..s.... 
rating rules. .excludjng any pre.mium discount. Qnd the 
experience rating procedur.e approy.ed by th.e superint·endent 
for the Safety Pool Of the residual market mechanism. as 
described in Titl.e 24-1\. section 2386. to the exposur.e and 
experienc.e of the individual self-insurer. 

For indiyidual self-insurers who haye a net woillL.e!1llill.......t.o. 
or in excess of $10.000.000: who haye had positiye net 
earnings demonstrated by certified statements of financiJa 
~2.IL....i!!!.!1ited by a certified public accountant for at 
leQst 3 of the 5 IQt.est fiscal years. inClUding one of the 2 
most recent years: Qnd whose mean annual eQrnings for the 5 
latest fiscal y.ears arM at least .egual to the normal annual 
premium for the prospectiye fiscal coyerage period. the 
m1n1mum security d.eposit or bond must be an amount 
determined by the formula in this parQgraph or as adjust.ed 
for Qpplicabl.e leyels of working capitQI fund~ 

An employer meeting .he standards of this parag~~ 
deduct from the penal yQlue of its surety bond or frmJL.l:JJ.e 
market yQlue of securities de.Posited an amount not el[ceed.\..n.g 
demonstrated working ('apital in such current stQtement of 
.tirum.tial condition: the bond or deposit must be at l.east 
$100.000. 

Self-insurers thQt "re unable to meet the preceding 
stand"rds shall de~~ acceptable funds or a surety bond in 
t1li!.l:...JImount produced by the formula described in paragraph 11 
written by a corporate surety that meets the gui1l.if,~li 
prescribed by rules adopted by the superint.endent.... 

Within 30 days after notice by the superintendent. tl!.e 
self-insur.er shall post the deposit indicated. This deadline. 
may be el[tended by the superintendent for gOOd cQuse. but in 
no .eyent may el[ceed one year from the deQdline for 
cQmplianc.e as stated in 'the notice giyen to the self-ill.6.Yr~ 

A bond or security deposit in .excess of the amoynt 
prescribed by this 1'ubsection may be regui..r..ed if' the 
~ntendent determines that the self-insurer hali 
experienced a deteriorQtion in financia~ition that 
adversely Qffects the self-insurer' s ability to pay el[~ 
~ 

NO judgment creditor other than claimQnts for benefits un.dlU: 
this Act has a right to leyy upon the self insurer' s a~ 
held in d~li~PY!;~t to this 1lQLQ9£ap~ 
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B. All individual :;elf-insurers shall maintain sl!~.dLu; 

ilinsurance unless tll~ SUl!erintendent of Insurance. in~ 
superintendent's discretion, waives such a reg~~ 
~c reinsurance must generally have a limit of at leas..t 
!L..QQQ.OOO. Higher limits may be reguired foL.......thQJilt 
businesses with a big!1 risk of multil!le injury from a singl~ 
occurrence. The retention underlying specific reinsurance 
policies must be the lowest retention generally available 
for businesses of similar size and exposure, but may, at the 
superintendent's discretion. be established at higher levels 
consistent with the eml!loyer' s claims eXl!erience and 
financial condition. 

All individual self-insurers shall maintain aggreg~ 

reinsurance unless the sUl!erintendent. i~llt 

superintendent's discretion. waives this reguirement, 

~dent of Insurance may adopt rules 
~~~pecific reguirements apl!licable to security 
~s and reinsurance. including. but not limited t~ 
provisions governing _standards for waiver of reinsurance, 
]Jse of tru!i.!;s in liell of secuiliy deposits and release or 
application of deposit funds. 

9. Acceet;Wle deeos] J; funds or suret:r bonds: letters of 
~~~~t. In addition to car,h. the deposit funds acceptable to the 
Superintendent of Insurance as a security deposit include Un~ 
States Government bonds. notes or bills. issued or guaranteed by 
lbe United States of lunerica: bonds selllired by the full faith, 
credit and taxing l!0wer of l!olitical subdivisions of the United 
States rated in the 3 highest grades by a national rating agen&Y 
such as Moody's Investors Service, Inc., Standard and pQQ[ts 

Corporation or Fitch Investors Service. Inc. as of the foregoing 
year-end; money market fynds invested only in United States 
Government or government agency obligations with a maturity not 
exceeding one year: high grade commercial l!aper rated as either 
A 1 or P 1 by a nationally recognized bond rating service such as 
Moody's Investors Service. Inc.. Standard and Poor's Corporation 
or Fitch Investors Service~ Inc .• or money market funds invested 
in such paller; certificate~ of deposit issued by a duly chartered 
.!;Q.!!!mllti.S!.L...b.<!nlL.lu:...-thti.ll .. institution in the State l!rQtected by 
tile Feder..i:\l Deposit Insllrance Corporation if such a bank or 
lnstitutiQn possesses a~ets of at least SlOO,OOO,OOO and 
maintain.lL....a ratiQ of capital tQ assets eg\lal to or greater than 
~2~; savings certific.~~~Y--2ny savings and lQ.2.ll 
association in the State_. [lrote.!;ted by thlL..Federal Savings aM 
Loan Insurance CQrporatiolJ if such an association possesses 
~s of at least SlOO,Q90.000 and maintains a ratio of capital 
to assets egual tQ or greater than 6 1/2,; surety bonds In a form 
)?.!:.e~d by the superintendent iSIi~Y......<!ny corporate liurety 
t.hat meets the gualifications p=illbed by rule of tl>...ll 
Jil!perintendent; irrevocalJje standby letters of credi..t.......lJ;Jil!lt!L..l;.2 
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tJll!~allrer of State by financial institutions with long-term 
Q~~t ratings of at least A by either MoodY'1i Investors 
Service. Inc. or Standard and PQor's Corl!oration or with 
~~ial paper within the 3 highelit short-term rating 
~ategories establilihed by MoodY'1i Invelitors Service, I~ 
St.2.r>...darl!..-..i!nd Poor's Corporation: and lillch other invest~Ji 

.2.Pproved by the liuperinte~ 

10. Form of reinsurance contracts. All reinsura~ 

.!;Qfit.racts issued or renewed after the effective date of thili 
Ii\lbsection must be bsued by companies that meet the re<;luiurnllmtli 
of subsectiQn 11 and must name the self-insurer and the Maine 
~surance Guarantee Association as coinsureds to the extent 
of their respective interests. These reinsurance contracts IDY.ll 
recQgnize the Maine Self-Insurance Guarantee AssociatiQn's rightli 
of recQvery, within the terms of coverage provided b~ t~ 

.!;QDtract, fQr pay'!!!ents made by the association to or on be~ 

.!:laimants regarding covered claims and for claims in t~= 
QL.settlement. the value of 'lIhi.!;h when reduced tQ l!aymen.tli......!!'u.l 
.!;=te an Qbligation on the part of the reinsurance .!;arri!l..L.....t.2 
reimburse the association to the extent of fundli disbursed by the 
Q2so.!;iatiQn tQ discharge covered claims, The regllirem~~--2i 
this subsectiQn apply to any reinsurance contract issued to allY 
individual Qr g[Qllp self-insurer as part of a sel1=JLqJiY£.2.nC~ 

P£Q9ram approved for use within this State and are in additio~ 
2llY-~reguirement applicable tQ reinsurance contracts imposed 
by·law or rule. 

l!l1.inlil!.rance c.ontracts must fl!.rther specify th.a.L!:be reinsu[.2.D.!;l1 
carrier and the Maine Self-Insurance Guarantee Association may 
~er into agreements Qn the termli of settlement and dist~n 
Qf benefits accruing to claimants 'lIithin the limits of t~ 

alli.hQrity of the l!aLti~s tQ make liettlements with respect~~y 
coverage year. 

To the extent that the Maine Self-Insurance Guarantee Associati2n 
sl!..!;ceeds to a re.!;overy of benefits from any reinlil!~!l~rr.i!l.r 

Qn behalf of cllllmants, those benefits must be timely di~ 
by the aSliociation to or on behalf of claimants as t~= 
we and payable l!ursuant to this Act. Funds recQvered under 
Ll1.insurance contracts on behalf Qf claimantli must be aPl!l~ 
.!;QDsistent with the terms Qf coverage undl1.r the contract to lOJi~ 
loss adjustment expense and attorneys' fees th~re payable 
!illdltl:....thi~ 

.11. Oualifications foL...UtiU6nrance carriers. Ii workers f 

J;.2!!!11.!Wsation .!;ontract or policy issued after the effective date 
Qf this sectiQn m~ DQt be reCQgnized by the S!1l!ll.I.in.t.e...n~ 

In!i..l!Lan.!;e in cQDsidering the ability Qf an indivi.d!.!.a.l.......2r grollp 
Jiglf=insurer tQ fill fill its financial QbligatiQns under this Act, 
!!!!1~ss the CQntI..a.l;.!; Qf J?Qlicy is issued by an admitted inlil!r~D.!;~ 

.!;Q!!!PanY...2L...l!..J:.e.inlillUHlc..e....J;QJ1]pany that mel1..ts Qn a CQnt.iuJ.!.QJ.!.IL.lllllli 
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the re<;!uirements of Title 24-A. chaBter 9. subchaBter III a!llL.the. 
llina[j!ru;~~ny has been aBBTOved by the sUBerintendent to 
issue in this State contracts of primary workers' compensation 
llin:il.!li!nce. or by Lloyd's of London. a syndicate of 
nnin~Borated alien insurers that has established and maintain~ 
llIli.t.e.Y States trust furuls consistent with the re<;!uirementsof 
I1tl~4-A. chaBter 9. subchaBter III. Each contract of primary 
Workers' comBensation reinsurance that is proposed for use in 
this State must be filed for aBBroval in the manner set out in 
Title 24-A. section 2412. Insofar as is practicable. a contract 
~Broved may be modified with less than 30 days advance filing 
notice if the superintendent determines the modifications 
lilA9gested are not contrary to provisions of Title 24-A. section 
2412. this Title or Bureau of Insurance Rule Chapter 250 a~~ 
IlJl..C.ll..6.liJUY to effect re<;!uired reinliurance coverage to authorize 
the lielf insurer to operate a plan of workerli' compenBation 
.s..e.lf=lnliurance. 

12. oua~iaQs for claimli perBonnel. Persons who 
invelitigate. liett1e or negotiate the settlement of claim~ 
~he.lf of lie1f-insurerli or employeeli of self-insurers are 
Ulgllired to be licensed ali inliJAl.:illll;e adjllliter& pllr&llant to Title 
24-A. chapter 17. lillbchapters I and IV. 

.!3. Bevocation or temil:!.itl;!Qn of lieU inliuronce privilrum.. 
The followjng may constitllte grounds for denial of the right of 
~ndividual or \JrollB to continue the option of lielf-insllrancel 

A, Failllre to comBly with rules adcpted by the. 
SUBerintendent of Inlillrance or any proyisionli of thili Act 
within 14 daYli of notice of liuch failllre or lillCh other time 
ali may be establilihed by order of the sllBerintendentl 

~Failure to comply with any lawful order of the. 
Sllperintendent of Insurance: 

C. ReBeated failllre to comply with mles of the 
lWBerintendlUlt of Inlillrance or am' provisionli of thilLlu:.tJ. 

D. Committing an llnfair or deceptive act or practice ali 
~~n Title 24-A. liections 2151 to 21671 

~t~rioration of financial condition adversely affecting 
the lielf insllrer'li ability to pay expected losses: or 

~ilJ.Ire to pa¥---.i!~li~li&..e.li..l;me.n.t-2L-th!L---.Ml!i~ 
SJUf:::lnarance Guarantee AIili2cil!J;i.luL-

H2tKithlitandlng Title 5. liection 10051. t~peIlntendent is 
~pressly granted the allthorjty to revok~spend th~~ 
~ndiyidual or group to continue the optl~o lielf-insllre 
atter a h~ng held on not les~~n 7 days' not~n 
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accordance with Title 5. chapter 375. liubchapter IV and Tjtle 
24-A. chaBter 3, 

14. 7eC!inotion of self-insuroDce. If a self-i~ 

emBloyer electli to terminate itli lielf-inliurance program or a 
Bortion of 0 lielf-inliurance program. it shall lillbmjt a 
termination plan to the SUBerintendent of Inliu[j!nce at least 45 
doys before terminating itli program. The requirementli of thi& 
subsection aBply to that part of the lielf-inliurance program that 
1& being terminated. The terminatjon plan mUlit specify. but ili 
Ill1..t-Umited to. procedllreli for claimli handling. reseryation of 
aSlietli to be maintained in the State to dilicharge clalmQ 
liabilitieli and other obligationli under thi& Act. and a 
descriBtion of how ultimate relierveli were determined that require 
reliervation of fundli. The termjnation plan must conta~ 
written agreement that the lielf-insurer will continue to be 
Bubject to informational filings respecting f~l condition 
and actuarial eyaluationli of claims and claims expense reserves 
~nd loss transfers when determined necelisary by the 
-liuperintendent to ensure that claims are adequately secured. The 
Blan-mlllit allio comply with any terms and conditionli prelicribed by 
rule by the superintendent. In order to protect the interest~ 
~mants. the liu~endent may re<;!uire a furth~liit to be 
held jn trulit by the Treasurer of State or may require fllU 
~ing of workerli' compenliation liabilitieli • 

If a lieH-insurer' B aBproyal is revoked. lillspen(!ed or otlul.n!iJi~ 

terminated in a manner other than by itli election. the 
SYBerjntendent of Insurance shall iSliue an order that prelicribeli 
terms and conditionli related to the termination that mUlit. to the 
extent practicable. conform to the requirementli governing 
termination plans ali prelicribed by thili subsection and rules 
adopted under this liubliection, In the event that a lielf-hUilWU: 
attempts to terminate itli approval jn this State without filing a 
piln acceptable to the liuperintendent. the lillperintendent shall 
ililiue an order prelicribing the terms and conditionli of the 
terminatjon. Any order ilisued pursuant to thili liubliectjon. 
including an order directjng a liel'-=inliurer to produce relll.Yl!ll.t 
lllformation. may be enforced as proyided by Title 24-A. liection 
llL. 

Thili subsectil2D.....aPBlieli to any termination of a sll.ll.::.in~ 
~PBroval. whether in whole or in part. includ~hose reliulting 
from a bUliiness Bale. liplit-up. lipin-off. leveraged buyout. 
reorganization. termination of a guarantee provided under 
£Ubliectjon 3. or ces~tjQn of business jn the State, 

15. Confidlmt;iality of infornation. All written. printed 
or graBhjc matter or any mechanical or electumic data 
=Bilation from which information can be obtained. directly or 
after translation jnto a form liusceptible of visual or aural 
comBrehenlii~ll information contained in the minuteli of 
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llillitee meetings and all information relating to indiY.iJ:llli!..l 
compensation cases, that a self-insurer is reguired to file with 
QL make available to the superintendent under this s~ 
~ion 304 or rules adopted pursuant to it are confidential and 
~re not public records. 

IP~~ti~ture of any such information does not li~ 
affect its use by the superintendent in administering this Act, 
illiuding, but not limited to, communications with the service 
2gent, the Workers' Compensation Board or the Maine 
Self-Insurance Guarantee Association. 

16. Registration of self-insurers. Registration of 
~lf-insurers is governed as follows. 

A. All employers Claiming the status of self-insurer as 
defined by this Title shall apply for registration with the 
~~ Insurance on forms prescribed by the 
Superintendent of Insurance. The application must conta~ 
statement identifying the employer as a self-insurer, which 
~udes the legal organ~ation and name of each 
seif-insuring employer. The superintendent may reguire the 
submission of any further information the superintendent 
deems necessary in order to determine whether a self-insurer 
has been approved pursuant to this section. If an employer 
is unable to establish that it has been approved to act a~ 
self-insurer. the superintendent shall demLJ;he application 
for registration. Upon denial of registration. an employer 
!!lay make application for approval to act as ::l self insu= 
in accordance with all reguirements of thin Act and the 
rules adopted pursuant to this Act, 

B. On January 1st of each year, the Superintendent of 
Insurance shall promulgate an official list of self-insurers 
!.hat are approved and registered as of that date and the 
.list of self-insurers must be forwarded to the Mairu! 
Self-Insurance Guarantee Association. The superintendent 
~ll add to the list at any time during the year the name 
or names of any self-insurer or self-insurers the 
superintendent has approved and registered subseguent to the 
promulgation of the list and shall similarly delete the name 
Of names of any self-insurer Of self-insurers whose 
authority to self-insure has been terminated. Additi~ 
ll.r deletions from the official list of ·self-insurers must be 
forwarded to the Maine Self-Insurance Guarantee Association 
when made. Failure to become registered pursuant to this 
~section terminates an employer's authority to self-insure 
under this Act. 

~. Haine Sel~surance Guarantee Association 
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1. Created: pu~se. There is created the Maine 
Self-Insurance Guarantee Association, a nonprofit unincorporated 
~al entity referred to in this section as the "association." to 
provide !!lechanisms for the paY!!lent of covered claims under 
self-insurance coverage, to avoid excessive delay in payment. to 
avoid financial loss to claimants because of the insolvency of a 
self-insurer and to assist. when called upon to do so by the 
Superintendent of Insurance. in the detection of self-in~ 
insolvencies. It is declared that the Maine Self-Insurance 
Guarantee Association is an instrumentality of the State. but the 
debts and liabilities of the association do not constitute debts 
and liabilities of the State. 

~rsbil' required. All self-insurers. as defined in 
this Title, must be me!!lbers of the association as a condition of 
authority to self-insure in this State. except that all public 
employers that are individual self insurers. with a 
state-assessed valuation egual to or in excess of $300,000.000 
and have either a net worth e9ual to or in excess of $25,OOO~ 
or a bond rating egual to or in excess of the 2nd highest 
standard as set by a national bond rating organization. are not 
SUbject to this subsection. Public employers that are group 
self-insurers with a state-assessed valuation egual to or in 
excess of $5.000.000.000 are not subject to this subsection. 
However. if a self-insurer relying on a bond rating is a coun~ 
city or town. it shall value or cause to be valued its unpaid 
~~ers' cO!!lpensation claims pursuant to sound accepted actuarial 
principles. This value must be incorporated in the annual audit 
QL.J;he county. city or town together with disclosure of funds 
appropriated to discharge incurred claims expenses. The 
association shall perform its functions under a plan of operation 
established or amended. or both, and approved bY---t~ 

superintendent and sha~ercise its powers through the board of 
directors established in this section. 

A. A self-insurer is d~emed to be a me!!lber of the 
association for purposes of another self-insurer's 
insolvency. as defined in subsection 6. when: 

(11 The self-insurer is a member of the alisociation 
when an insolvency occurs; or 

(2) The self-inliurer hali been a member of the 
ijSsociation at !;Orne point in time during the 36-month 
period immediately preceding the insolvency in guestion. 

B. A self-insurer is deemed to be a member of the 
association for purposeli of its own insolvency when: 

(11 The lie.l.f..=1.nsurer is a member of the association 
when the insolvency occurs. but claims relating to a 
~:iable event that occurre..d prior to the date the 
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~l~rer joined the associ~ion are not included 
under this paragra~ 

(2) The self-insurer becomes inQQIY.en.L....2fter lellillg 
.t!>e association. but claims relating to a compensable 
event that occurred prior to tl~kjhe self insuru 
joined the association are not included under toi2 
~U!ph. and claims relating to a compensable event 
toat occurred after toe self insurer ceased to be an 
ililproved self-insu~re not afforded coverage under 
this paragraph. 

c. In determining the memiilu:Ji:hip of the asli.ll..Cl2tliuJ 
pursuant to paragraphs A and B. no employer clalming 
Ji~llrer status may be deemed to be a member of the 
association. unless toat employer is at that time registered 
i!S a sel1=insurer by th~gerintendent of In~ 
~t to section 403. subsection 16. 

~. Board of directors. The board of directors of th~ 

~~~ii!ti2~sists of ·at lea~~s serving terms as 
~§tablished in the plan of operat~J.!.I.Jil!ant to subsection 5. 
The members of the board must be selected by the member 
li!l!f-iI!!il!rers. subject to the apP.LQ.Y.i!l of the SuperiI!~L-<li 
Insurance •. Vacancies on the bOi!rd must be filled for tl>..l:. 
~Qinifi9--p~iod of the term in the same manner i!~itj~l 

lU!P.ru.ntments. except thi!t vaci!ncies may be filled by majority 
~~~~iI!ing directors. subject t~~pproVi!l of the 
Jiuperintendent. until the next annual meeting of th~ members. 

In approving selections to the boardL.......!;~J;!.e.I:lnt~ml~bi!U 
=Jii.l.ie.~er things whether all member solf-insurers a~ 
fgirly repre6ep~ 

Mem!lru:s of tb~rd may be reimburselL...t.nlm __ ..J;~ssets of till! 
ilJisociation for expenses incurred by them as members of tbe boa£y 
of directJlUU. 

4. Powers Bod duties of 86sociotioD. The powers and duties 
21-t~ssociation i!re as follows. 

~be associ~ 

(1) Shi!l.:L.QQrun from eaclL=~Lj!nd file wi!;~ 
SYperintendent of InSll[ilP~nQivldual rePQLts 
5~fying tbe aggregate benefits each m~~2i!iQ 
during the previous cal.e.I!Q~year and t~nnual 

~rrdard premium that woulQ........bave been paid by each 
lil!.il=insurer during the previouli.........C.AlrulML..l'ear. Tb~~ 
u:ports are due on or before Ju~h.......f.Q.llowing tlu! 
close of that ci!le~~~pt that thi~i!Q!ine 
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may be extended by th~~~dent for up to 3 
~i2n21 months for good cause sh2linL 

(2) Shall assess each member of thJLJ!.li~t~Ji 
!:~ 

~ilch individual self-inslll:.l!'LJIlllst be annllillll! 
~essed an amount egual to l~ of the annual 
Jiti!ndard premium that would have been paid by that 
individual self-insurer during the prior calendar 
~r: payment to the association must be made by 
.5..eJttember 15th following the close of tMJ; 
calendar year. When any such assessment is paid 
~n woole or in part upon estimate~~l 
standard premium for the prior calenda~~o~ 
next year's aSlil!JiJiIIl!ln.LJn.llst include an adj u.G..t.mll.nl; 
of the assessment of such prior year based on 
actual audited annual standard premium. RegaIQl~ 
of the size of the fund referred to in 
JilAbparagraph (3). during its first 30 months or 
IIllUIl!2uJihip. no individual self insurer may 
Q~nt or reduce this 1\ a~Ji~ 

(b) Each group self-insurer must be annually 
assessed an amount egual to .l~ of the toti!l 
.fIIl1lUi!1 sti!ndard premium tOi!t would Oi!ve been pi!id 
by all the members of thi!t group s~~ 
during toe prior ci!lendar yei!r: pi!yment to the 
association must be mi!de by S~L-.lli.to 
.f.!l..l.l.2.liing the close of that calendar year. When 
any such assessment is paid balil!.tLiILJIDole or in 
~;pQ1LJUitimates of annual st~ard premium fQJ: 

the prior calendi!r year. the neKt year's 
i!.liJi.l!.Sli!ll!!nt must include a~ adjustment of the 
A~ment of such prior year based on actual 
audited annual standard premium. Regardless of the. 
she of the fund referred to in subparag~I!h...-Lll.. 
during its first 30 months of membershiPL-n2-9~ 
self-insurer may discount or reduce thIs .1\ 
illili..eJiliJlIlilltl. 

~acb member self-insurer must be notifi!:..!.L..o..f 
llilLJ!ssessment at least 30 days before it is due: 

~f a self-insurer is a member of tile 
association for less than a full calendar yeaL. 
tlll!_.aUII.lli!.L . .G..t.lulllard premium must be adjus.t..!!.Q-.l1y 
that portion of the yei![ tile self-insurer is not a 
member of the association: and 

le.~l~pp~ioIl of t~bution rates 
£e!:~d to in divisions (al and (b) would produce 
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an amount in excess of the limits of the fund 
established in sub~krQa~Pllh __ ~(~3J)~, __ ~a~nL-~e~guu~i~t~a~bul~e 
proration must be made: 

(3) Shall administer a fund, to be known as th~n& 
.s.e.l..f.dnsurance Guarantee Fund, which must receive tile. 
assessments reguired in subparagraph (2), Prior to 
December 1, 1992, this fund may not exceed $1,000,000, 
except that once the fund reaches $1. 000,000, the fund 
may not exceed $I,OOO,OOO plus all subseguent initial 
assessments of new member self-insurers that are 
reguired to be made in subparagraph (2), divisions (a) 
and (bl. After November 30, 1992, this fund may not 
exceed $2,000,000. except that once the fund reaches 
$2.000,000, the fund may not exceed $2.000.000 plus all 
~bseguent initial assessments of new member 
self insurers that are reguired to be made in 
subparagraph (2). divisions (a) and (b), The costs of 
administration by the association must be borne by the 
fund and the association is authorized to' secure 
reinsurance and bonds and to otherwise invest the 
;u;sets of the fund to effectuate the purpose, of t!te 
association, subject to the approval of the 
liYperintendent of Insurance, 

(a) The association may purchase primary excess 
~nce from an insurer licensed in this StJ:!~j! 

for the J:!ppropriJ:!te lines of J:!uthority to defrJ:!Y 
its exposure to loss occasioned by the default of 
one or more of its members. Any excess insurance 
so purchJ:!sed must be limited to coverage of 
postJ:!ssessment liJ:!bility of the J:!ssociation' s 
members and the J:!ssociJ:!tjon shall fund any such 
purchase by levying a speciJ:!l assessment on its 
members for this purpose or by J:!pplication of J:!ny 
unencumbered funds J:!vai IJ:!ble that have not been 
rJ:!ised by imposition of any preassessment or 
postassessment. The associQtion may obtain from 
each member any information it may reJ:!sonably 
reguire in order to fJ:!cilitate the securing of 
this primary excess inSULJ:!nce. The J:!ssociation 
shall establish reJ:!sonal1..l.!L.G..afeguards desig~ 
ensure that information so received is used only 
for this purpose J:!nd is not otherwise disclosed: 

(4) Is obligated to the extent of covered clJ:!i~ 

occurring prior to the determiDJ:!tion of the 
·self-insurer I s insolvency or occurring after such 
~nJ:!tion but prior to the obttining of workers' 
~satiQn insurance by the self insurer as otherwise 
reguired under this Titl~hing in this section 
obligates the association to PJ:!Y claims aga~ 
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liJUL::insurer that are not or 
I.Itlil!ll of a determination 
institution of bankruptcy or 
that occurred prior to the 
section. 

have not been paid alLJ:! 
of insolvency or the 
receivership proceedings 
effective date of this 

(a) For the purposes of this subsection, "covered 
claim" means an unpaid claim against an insolvent 
self-insurer that relates to an injury that occurs 
while the self-insurer is a member of the 
association and that is compensable under this Act: 

(5) After paying any claim resulting from a 
self-insurer's inSOlvency, is subrogated to the riglltJ> 
of the injured employee and dependents and is entitled 
to enforce liability against the self-insurer by am-: 
appropriate action brought in its own name or in the 
name of the injured employee and dependents: 

(6) Shall assess the fund in an amount necessary to 
P.iU'.l 

(a) The obligations for the association undex 
this section subseguent to an inSOlvency: 

(b) The expenses of handling covered claimQ 
subseguent to an inSOlvency: 

(c) The costs of examinations under subsection 6: 
l!.lW 

(d) Other expenses authorized by this chapter: 

~hall investigate claims brought J:!gainst tile. 
J:!ssociation J:!nd adjust. compromise, settle an~ 
covered claims to the extent of t~ssociation's 

obligation and deny all other claims. The J:!ssociJ:!tion 
mJ:!Y review settlements to which an insolvent 
self-insurer was a pJ:!rty to determine t~.e.Il.Lj& 
which such settlements mJ:!Y be properly contested: 

(8) Shall notify the persons that the Superintendent 
~aurance directs under subsection 7: 

(9) Shall handle claims through its employees or 
through one or more self-insurerS or other persons 
designated as servicing facilities. Designation of a 
.Iili.Y~ing hcility is subject to the approval of the 
~~t of Insurance. but designation o~ 
member self-insurer as J:! serVlcIng facility may be 
~ned by such self-insurer: 
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1l0~b~ll reimbQ~~h servlcIng facilit~ 
~gations of tbe association paid by the facility ang 
mL_1Ulpenses incurred by tluL-t.l!.Cl.ll.ty wbile hi1lldling 
claims on bebalf of the association: 

Ill) Sball pay tbe otber expenses of tbe associati!UI 
authorized by tbis section: and 

(12) Sball establish in the plan of operation a 
m~ism to calculate the a~nts requi~ 
subparagrapbs n)' (2) and (3) by a simple and 
.eJll!.ll<IhllL1IlltiUlS to convert from policy or fund yea[Ji 
tbat are different from a calenda~ 

B. Tbe association may: 

II) Employ or retain BUC~~B as are neces~~ 
hil.wUe claims and perform otber duties of tbe' 
~lisociationl 

12) Bouow funds necessary t\L.f:ffect the pu~~ 
th~pter in accord witb t~n of operati2nL 

(3) Sue or be sued; 

ii) Negotiate and become a party~~b contracts ali 
~~~~ry to carry out t~rpose of tb~~ti2nL 
.arul 

(5) Perform Iiucb otber acts as are n~sary or p[2~ 
to effectuate tbe purpose of tbis section. 

c. Tbe following pertains to postinsolvency alisessment. 

III In the event the assets of tbe fund are not 
sufficient to pay tbe obligations of tluL...Ds.lilldlltllill... 
tb~ssociation sball mak.lL..il.D.......IIl1Jli.tiJmal.....JiIi~~1i 
follows. 

la) Eacb individual self-insurer must be assesli~ 
~ll..J!JIlQunt not in eBces~f 2'\ ea~b year of...~bll. 
.il1l!U!aLJit.i;mdard premium tbat would bave been paid 
by tbe indlY:i!l.l.!A~t.=i.olillrJtL....llllr.ing tbe pUJu. 
~ndar year. Tbe asse~~ts of Il.acb member 
indi.ld.dllal self-insureLllIllli.L.b~n tbe propjUJ;.lim 
that tbe annual standa~ium of tbe in2i~idllal 
=l1::.inlilU.l!I......li!.L.J;hL-premium cl1l=daL...Y.ll~~Mli 
to the annual standa~~um of all memh!l.I 
~nsurers for tbe preceding ~~lendar year. 

ibLJach ·groliP lielf-lmiJU.llL..JIIllst bll. ali.Sjlli~n 
amount not in eKCIl.SS of .2~ 1l.~~!~tQtal 
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annual standard premium tbat would bave been pa.lll 
by all tbll. members of that group sll.lf-lnSJU.ll[ 
during thll. prior calendar year. T1w a5seliliments 
QL.j:ach member group self-inliUutL..JJll!st be in tbe 
proportion tbat thll. annual standard premium of t~ 
group self-insurer fOr· tbll. prll.mium calendar year 
hearli to tbe annual standard premium of all member 
~nsurll.rs for the prll.ceding calendar yeaLL 

(2) Eacb member self-insurer must be notified of--.tlul 
assessment no later than 30 daYIi before it is ·due. 

0) Tbe association may nempt or defer. in wbole or 
in part. tbll. alisessment of any mll.mber sll.lf-inSllLe~ 
tbll. aSlieSsment would cause tbat member's financial 
statll.ment to rll.flect liabilities in excess of as~ 

(4) Dll.linqllent aSliessmentli. excll.pt as provid~~n 

sUbparagrapb (3). must bear interest at t~e to be 
establisbed by tbe board. but not exceed tbll. discount 
.r.ate of tbe Fedll.ral Reserve Bank. Botllill... 
MM.Ii.~ts. on tbe due date of the aliseliliment. plus 
fi........ann~lly. computed from tbe due d~~~ 
.iI.IiIi..e.lilme.nt... 

(51 ThlL....llliSociation sball Il.stablisb in tbe plan of 
operationli a mecbanism to calculate tbe as~nts 
U!!llIiutlLlly subparagrapb n) by a s iOl1!l!L...arul.....!!!l.I!l.tabl.!!. 
means to convert from policy or fund years th~ 
different from a call1.ndar yeaLL 

~. No individual self-insurll.r may b~~Ii.Sjl~~ny 
~lendar Yll.ar an amount greater tban 2,5,\ of thll. anlllli11 
standard premium tbat would bave bll.en paid by thM 
~f-insurer during the prior calendar year, No group 
self-insurer may bll. assll.ssll.d in any calen~~~nt 
grll.ater tban .25'\ of the total annual standa~£eml~bM 
would have been by all tbe memben of tbat groyp 
~surer during tbll. prior calendar year. If tbe maKimYm 
assessment does not provide in anyone year an amount 
sufficient to make all DIl.Cll.6liary payments, tM----.l!.rnda 
.ll.'La.ilable must be prorated and tbe u~id portion mUlit be 
paid as soon tbereafter as funds become availa~ 

There must ba Il.stablisbed in t~D--Q~~tiuns--B 
mechanism to calculate the assessments required by thl~ 

section by a silllIile and equitable means to convert from 
policy or fund ye~[s that are different from a cal!l.ndar yeaLL 

~, For t~[1!oses of tbis subsection. "annual standaul 
i!LIlJDium for an . .-iIllUyidlUll self-insurer" mei1lls.......thlL-AIlll.Y.ill 
l!rlmli!.!lD-.l!UHlu~lL11v....applylll9....thL-maDll~1l. s • rat 1 n\L.[.UleliL 
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excluding any premium discount. and experience rating 
procedure approved by the Superintendent of Insurance for 
.the Safety Pool of the residual market mechanism described 
in Title 24-A. section 2386. to the exposure and experience 
of the individual self-insurer. 

F. For the purposes of this subsection. "annual standard 
premium for a group self-insurer" means the tob'l a~ 
premium that would have been paid by all members of that 
group using the manual rates. ratinll rules. excludinll any 
premium discount. and experience rating procedure approved 
by the Superintendent of Insurance for that self-insurer. 

5. Plan of operation. The plan of operation is as follows. 

A. The association shall submit to the Superintendent of 
Insurance a plan of operation and any amendments to it that 
are necessary to ensure the fair. reasonable and equitable 
administration of the association. The plan of operation and 
any amendments to it become effective upon approval in 
writing by the superintendent. If the association fails to 
submit a suitable plan of operation or if the association 
fails to submit suitable amendments to the plan. the 
superintendent shall. after"notice and hearing. adopt rules 
.tfu!t are necessary to administer this section. These rules 
~Qntinue in force until modified by the superintendent or 
.the rules are superseded by a plan submitted by the 
~tion and approved by the superintendent. 

B. All member self-insurers shalL.J;m:nl'lLillh the plan of 
operation. 

C. The plan of operation must: 

I , \ 
'~ 

(1) Establish the procedures by which all the powers 
and duties of the association under subsection 4 will 
be performed: 

(2) Establish procedures for handlinll I!.Ssets of the 
association: 

(3) Adopt a reasonable mechanism and procedure to 
achieve equity in assessing the funds required in 
subsection 4, paragraph A, subparagraphs !l). (2) and 
(3): subsection 4. paragraph C, subparallraph (1): and 
subsectjon 4, paragraph D. 

Consideration must be giveiL.tlL..ruljustments for aud~ 
payroll. differential effects caused by rate chang~li 

~nd other relevant factors: 
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(4) Establish the amount and method of rejmbursing 
members of the board of directors under subsection 3: 

(5) Establish procedures by which claims may be filed 
with the I!.Ssociation and establish acceptable forms of 
proof of covered claims. A list of such claims must be 
periodically submitted to the association: 

(6) Establish regular places and times for meetings of 
the board of directors: 

(7) Establish procedures for records to be kept of all 
financial transactions of the association, its agents 
and the board of directors! 

~ovide that any member self-insurer allllrieved by 
any final action or decision of the association may 
~ppeal to the Superintendent of Insurance within 30 
days after the action or decision: 

(9) Establish the procedures by which selections for 
the board of directors are submitted to th~ 
Superintendent of Insurance: and 

(10) Contain additional provisions necessary or proper 
for the execution of the powers and duties of the 
association. 

~solvency. A self-insurer is insolvent for the purposes 
of this section under the following circumstances: 

A, Determination of insolvency by a court of competent 
jurisdiction: or 

5, Institution of bankruptcy proceedings by or regarding 
the member self-insurer. 

7. Pmmrli and duties of Guperintendent. The powers and 
duties of the Superintendent of Insurance are as follows. 

A. The Superintendent of Insurance shall notify the 
association of the existence of an insolvent mem!2e.r. 
lie.l.f.=.insurer within 30 days of the date the superint!rn.d!mt 
receives notice of an insolvencl!.......!llirsuant to the standards 
set forth in subsection 6. 

B. The Superintendent of Insurance may: 

(1) Require that the association notify the inli.l!.t:e.2Jl. 
of the insolvent self insurer and any other interested 
P.iUJ;.ies of the insolvency and of their rights under 
tbis section. Such notifications must be made by mail 
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at their last known addresses. when available. but if 
reguired information for notification is not available. 
notice by publication in a newspaper of general 
circulation in this State is sufficient: and 

(2) Revoke the designation of any servicing facility 
if the superintendent finds that claims are being 
handled unsatisfactorily. 

8. Examination of association. The association is subject 
to examination and regulation by the Superintendent of Insurance. 
The board of directors shall submit. by March 30th of each year. 
a financial report for the preceding calendar year in a form 
approved by the superintendent. 

9. Tax ezemption. The association is exempt from payment of 
all fees and all taxes levied by this State or any of its 
subdivisions. except taxes levied on real or personal property. 

10. Immunity. There is no liability on the part of. and a 
cause of action of any nature does not arise against. any member 
self-insurer. the association or its agents or em.r;>loyees. the 
board of directors or its individual members. or the 
Superintendent of Insurance or the superintendent' s 
representatives for any acts or omissions taken by them in the 
performance of their powers and duties under this chapter. The 
immunity established by this subsection does not extend to 
willful neglect or malfeasance that would otherwise be actionable. 

11. Nonduplication of recove~. Any person h~ving a covered 
~m that may be recovered under more than one insurance or 
self-insurance guarantee association or its eguivalent shall seek 
recovery first from the association of the place of residence of 
the claimant. Any recovery under this section must be reduced by 
the amount of recovery from any other insurance guarantee 
association or its eguivalent. 

12. StU' of proceedings. All proceedings under thi.s Act to 
which the insolvent insurer is a party either before the board or 
a court in this State and the running of all time periods against 
either the insolvent self-insurer or the association under this 
Act are stayed for 60 days from the date of notice to the 
association of the insolvency in order to permit the association 
to investigate. prosecute or defend properly any petition. claim 
Qr appeal under this Act. The payment of weekly compensation for 
incapacity under former Title 39. section 54. 54-A. 54 B. 55. 
55-A. 55-B. 56. 56-A. or 56 B or under section 212 or 213 must ~ 
made during the time periods in which proceedings affecting the 
payment of weekly compensation are stayed. 

13. Di&,l>Osition of assets upon dissolution. In the event 
Qf dissolution of the association. all assets remaining after 
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p(ovision for satisfaction of all outstanding claims must be 
distributed to the Treasurer of State for establishment of a 
reserve to satisfy potential claims against the association and. 
when all claims are satisfied. for inclusion in the general 
assets of the State. . 

14. Statistical adviso~ organisation. The association is 
authorized to act as the statistical advisory organization 
designated by the Superintendent of Insurance to collect and 
report data for self-insurers in accordance with Title 24-A. 
section 2384-B. All individual and group self-insurers are 
subject to this subsection DS a condition of authorlty to 
self-insure in this State. The association is authorized to 
amend its plan of operation adopted pursuant to subsection 5 or 
to adopt a separate plan of operation to further the purposes of 
this subsection. The amendment or plan must provide for an 
equitable method of distributing the reasonable and necessary 
costs of performing the data collection and reporting functions 
required by law and rules adopted by the superintendent and that 
method may include one or D combination of the following; the 
assessment of all individual and group self-insurers. the 
assessment of nonmember self-insurers or the use of other funds 
ayailable to the association. Any assessment must be made 
eguitably and may be computed on the basis of claims paid. the 
annual standard premium as set forth in subsection 4 or any other 
basis approved by the association. For purposes of this 
subsection. nonmember self-insurers must comply with the 
association'S plan of operation. 

§405. VoIUDta~ election 

Any private emplQyer. any Qf whose emplQyees are exempt frQm 
this Act. may becQme subject tQ this Act with respect to the 
employer's employees and the act of the emplQyer in securing the 
payment Qf cQmpensatiQn tQ such emplQyee Qr class of employees in 
confQrmity with sectiQns 401 to 407 cQnstitutes the emplQyer' s 
electiQn tQ become subject tQ this Act without any fUrther act on 
the emplQyer's part. but Qnly fQr that emplQyee Qr that class Qf 
employees fQr whQm the emplQyer has secured cQmpensatiQn as 
provided in sectiQns 401 tQ 407. except that. fQr anY employer 
who secures compensatiQn by making a contract Qf workers' 
compensatiQn insurance. the electiQn is deemed tQ have been made 
on the effective date Qf the insurance PQlicy. 

§406. notices of assent to be posted 

A notice in a form as the board apprQves. stating that the 
employer has conformed to this Act. together with other 
informatiQn as the bQard determines. must be PQsted by the 
employer and kept posted by the employer in each of the 
employer'S mills. factories or places of bUsiness. The notice 
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mYst be conspicuous and posted in a place accessible to the 
employer's employees. 

S407. Preservation of existing employer status 

An employer with a currently approved workers' compensation 
policy or, a currently accepted self-insurance policy under 
sections 401 to 407 is deemed to be in compliance with this Act 
untU the expiration or cancellation date of the current assent 
based on the policy or plan. 

S408. Naiver of right of action: .inors 

Except as provided in subsection 2. an employee of an 
employer who has secured the payment of compensation as provided 
in sections 401 to 407 is deemed to have waived the employee's 
right of action 'at common law and under section 104 to recover 
damages for the injuries sustained by the employee. 

1. Legally emploxed minors. A minor is deemed sui juris 
for the purpose of this Act if the minor's employer was not in 
~tion of Title 26. section 771. 772 or 773 at the time of the 
minor's injury. No other person has any cause of action or right 
to compensation for an injury to that minor employee except as 
provided in this section. 

z. Illegally employed mipors. A minor is not deemed to 
have waived the minor's right of action at common law and under 
section 104 if the minor's employer was' in violation of Title 26. 
section 771. 772 or 773 at the time of the minor's injury. 

A. The minor employee. the minor's parent or guardian or 
any other person. as permitted by common law or statute. may 
file a civil action permitted under this subsection. 

B. The minor employee is, entitled to compensation under 
this Act in addition to any right of action permitted under 
this subsection. 

C. If the employer is self-insured for liability under this 
Act. any award received by the minor in an, action permitted 
under this subsection must be reduced by the amount of 
compensation received under this Act. 

O. If the employer is insured for liability under this Act. 
the employer is considered a 3rd party under section 107. 
and the employer's insurer is entitled to all rights of 
subrogation. contribution or other rights granted to an 
employer under section 107. 

S409. Assessment for the el!!]!!m.!ilUL2Ll!QmiJ!i~~ 
Self-insurer's Norkers'ComP8nsation Program 
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The Superintendent of Insurance shall annually assess on 
self insuring employers approved pursuant to section 403. 
respecting the operations of each self-insurer conducted in the 
State to defray the cost of administration of the Bureau of 
Insurance. The annual assessment upon approved self-inSuring 
employers must be calculated using the imputed annual standard 
premium relating to business operations in the State that each 
self-insurer would have paid during the previous calendar year 
Pursuant to manual rates established by the principal rating 
organization in the State and using the experience rating 
procedure approved by the Superintendent of Insurance for that 
self insurer. The assessment must be applied to the budget of 
the bureau for the fiscal year commencing July 1st, The 
~ment must be in an amount not exceeding 1/10 of 1\ of the 
imputed annual standard premium. When the superintendent 
calculates the amount of the annual assessment. the 
~rintendent shall consider. among other things. the staffing 
level required to administer workers' compensation self-in~ 
oversight responsibilities of the bureau. 

1. Annual standard premium. The superiDtende~-211 

utilize the annual standard premium for each a~ 
~surer as reported to the Bureau of Insurance by the Maine 
Self-Insurance Guarantee AssociatioD pursuant to section 404. 
subsection 4 in determining the amount of the assessment. 

2. Expense of examination. The expense of examination of 
group self-insurers subject to section 403. subsection 5. 
paragraph I is payable by the person examined. 

3. Minimum assessment. In any year in which a self-insurer 
has no annual standard premium in the State or in which the 
annual standard premium is not sufficient to produce at the rate 
prescribed by law an amount egual to or in excess of $100. the 
minimum assessment payable by any self-insurer is $100. . 

4. Notification of assessment. On or before July 1st. next 
following receipt of the report from the Maine Self-Insuran.c..e. 
Guarantee Association. the Superintendent of Insurance shall 
notify each self-insurer of the assessment due. 

5. TiDe of payment. Payment must be made on or before 
August 10th. 

'6. Revocation or termination. If the assessl!l.!!nt is not 
paio on or before the prescribed date. the right of any 
individual or group to continue the option of self-insurance may 
be revoked or terminated by the Superintendent of Insurance. 

7. Recalculation of assQSSment. Immediately ;';ollowing the 
clo$e of the fiscal year ending June 30. 1987. and at the close 
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of each 2nd -succeeding fiscal year. the Superintendent of 
Insurance shall recalculate the assessment on each self-inli!!£lli: 
subject to this section. If. in any instance. any assessment 
paid under this section is based in whole or in part on the 
annual standard premium estimated in the calendar year utilized 
for- assessment purposes. the recalculation must recognize the 
actual audited annual standard premium. as available. for each 
affected self insurer. Actual expenditures of the Bureau of 
.Insurance during the preceding fiscal year must also be 
ll..!;Qgnized. On or before October 1st. the Superintendent of 
Insurance shall render to each self-insurer a statement showing 
the difference between the self-Insurer's respective recalculated 
assessment and the amount paid during the preceding biennium. 
Any overpayment of annual assessment resulting from complying 
with the requirements of this section must be refunded or. at the 
option of the assessed party. applied as a credit against the 
assessment for the succeeding fiscal year. Any overpayment of 
U!!Q or less must be applied as a credit against the assessment 
for the succeeding fiscal year. 

o. Deposit with Treasurer of State. The Superintendent of 
Insurance shall deposit all payments made pursuant to this 
~~ction with the Treasurer of State. The money must be used for 
the sole purpose of paying the expenses of the Bureau of 
Insurance for administration of the Self-insurer's Workers' 
~sation Program. 

9. Exclusions. This section does not apply to the State or 
the University of Maine System. 

10. Applicability. This section applies with respect to 
~al years commencing on or after July 1. 1986. 

OCCUPATIONAL DISEASE LA" 

CBAPl'ER 15 

OCCUPATIONAL DISEAS~ 

5601. Short title 

This chapter may be known alli'LJ;lled as the "Occupational 
Disease Law," 

5602. Application 

Except as otherwise specifically provided. incapacity to 
work or death of an employee arising out of and in the course of 
employment and reSUlting from an occupational disease must be 
treated as the happening of a personal injury arising out of and 
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in the course of the employment. within the meaning of the 
Workers' Compensation Act. and all the provisions of that Act 
~pply to such occupational diseases. This chapter applies only to 
~ses in which the last exposure to an occupational disease in an 
occupation subject to the hazards of such disease occurred in the 
Sta-te and after January 1. 1946. 

560~. Occupational disease defined 

AS used in this chapter. the term "occupational disease" 
~pns only a disease that is due to Causes and conditions 
characteristic of a particular trade. occupation. process or 
employment and that arises out of and in the course of employment. 

5604. False reports 

Compensation is not payable for an occupational disease if 
the employee who was employed on January 1. 1946 or who. at the 
time of entering into the employment of the employer by whom the 
compensation would otherwise be payable. falsely represents in 
writing that the employee has not previously been disabled. laid 
2ff 2r c2mpensated in damages 2r otherwise because of such 
disease. 

5605. Aggravation of occupational disease 

When an occupational disease is aggravated by any other 
disease or infirmity not itself compensable. or de~ 
incapacity from any other cause not itself compensable is 
aggravated, prolonged. accelerated or in any way contributed to 
by an occupati2nal disease. the compensation payable must be 
reduced and limited to the proportion only of the compensation 
that would be payable if the 2ccupational disease were the sole 
cause of the incapacity or death as the ocCupati2nal disease. as 
a causative factor, bears to all the causes 2f that incapacity or 
death. the reduction in compensation to be effected by reducing 
the number of weekly or monthly payments or the amounts of the 
payments as. under the circumstances 2f the particular case. may 
b~ for the best interest of the claimant or claimants. 

5606. Date from which c2mp9psatioD i& computed; emplQyer liable 

~ate when an employee becQmes incapacitated by an 
occupati2nal disease from performing the empl2yee' s work in the 
last occupati2n in which the employee was injuriously exposed to 
the hazards Qf the occupational disease is the date of the injury 
equivalent t2 the date of injury under the Workers' Compensation 
Act. Where compensation is payable for an occupational disease. 
~~ .employer in whose employment the employee was last 
Anlupously ellp2sed to the hazards of the occupational disease 
and the insurance carrier. if any. on the risk when the employee 
.!fi!.S last exposed under that employer. are liable. The amount of 

Page 121-LR3957(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

• 24 

26 

20 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

52 

the compensation must be based on the average wages of the 
employee when last exposed under that emplQyer and nQtice of 
injury and claim fQr cQmpensatiQn must be given to that emplQyer. 
The only emplQyer and insurance carrier liable are the last 
emplQyer in whQse emplQyment the emplQyee was last injuriQusly 
eXPQsed tQ the hazards of the disease during a periQd Qf 60 days 
or more and the insurance carrier. if any. on the risk when the 
employee was last so exposed. under that employer. 

5601. NQtice of incapacity: filing of claV! 

Sections 301 to 307 with reference tQ giving notice. making 
claims and filing petitions apply tQ cases under this chapter. 
~pt that. in cases under this chapter. the date Qf incapacity 
defined in section 606 is egual to the date of injury in sections 
301 to 307, and the notice under sectiQn 301 must include the 
employee'S name and address. the nature Qf the occupatiQnal 
disease. the date Qf incapacity. the name of the employer in 
whose emplQyment the employee was last injuriously eXPQsed fQr a 
period Qf 60 days to the ha~ards of the disease and the date when 
employment with that emplQyer ceased. After compensatiQn payments 
for an occupational disease have been legally discontinued. claim 
for further compensatiQn for that Qccupational disease nQt due tQ 
further eXPQsure to an occupational hazard tending tQ cause that 
disease are barred if not made within Qne year after the last 
previous payment. 

5608. Partial incapacity 

CompensatiQn is payable for partial incapacity due tQ 
Qccupational diseases as provided in section 213. 

5609. Compensation limits 

Compensation for partial or total incapacity or death from 
QccupatiQnal disease is payable as provided in sectiQns 212. 213 
and 215. CQmpensatiQn is nQt payable for incapacity by rea~ 
QccupatiQnal diseases unless the incapacity results within 3 
years after the last ~nlurious exposure tQ the occupational 
disease in the emplQyment. 

The 3-year limitatiQn under this sectiQn does nQt apply to a 
full-time firefighter who files a claim fQr an occupationally 
related cancer under this chapter and whose last injurious 
exposure tQ a carcinogen in the employer's employment Qccurred 
after January 1. 1985. For the purpQses of this subsectiQn. 
"full-time firefighter" means a regular full-time member. active 

,or retired. Qf a municipal fire department if that person has 
aided in the extinguishment Qf fires. whether Qr not that persQn 
had administrative duties or other duties as a member Qf the 
municipal fire department. 
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5610. EXamination of employees 

An employer may request any of the employer's employees or 
prQspective employees to be examined for the purpose of 
~ining if any Qf them are in any degree affected by an 
occupational disease Qr peculiarly susceptible to an occupational 
disease. Refusal to submit to such an examination bars that 
employee or prospective employee from cQmpensation or other 
benefits provided by this chapter resulting frQID eXPQsure tQ the 
hazards of occupational disease subseguent to the employee's 
refusal and while in the employ Qf the employer. 

5611. Impartial medical advice 

On request Qf a party or on its Qwn motion the board may in 
Qccupational disease cases appoint one Qr more cQmpetent and 
impartial physicians. Upon Qrdar Qf the board. the fees and 
expenses of the health care provider or health care providers 
must be paid by the emplQyer. These appQintees shall examine the 
emplQyee and inspect the industrial conditions under which the 
emplQyee has wQrked in Qrder to determine the nature. extent and 
probable duration of the occupatiQnal disease. the likelihood Qf 
its Qrigin in the industry and the date of incapacity. Section 
207 applies tQ the filing and subsequent proceedings Qn the 
report Qf the appointees and to examinations and treatments by 
the employer. 

If a claim is made fQr death from an Qccupational disease. 
an autopsy may be Qrdered by the board under the supervi~ 
impartial appointees. All proceedings fQr or payments of 
compensation to any claimant refusing tQ permit such an autopsy 
when ordered are suspended on and during the continuance of such 
a refusal. 

5612. Occupational 1Qss of hearing 

In case of lQss of hearing resulting frQm QccupatiQnal 
disease. the fQIlQwing rules are applicable in determining 
.e.ll.gibility for cQmpensation and the periQd during which 
compensation is payable. 

1. Definition. As used in this chapter. "occupatiQnal 
hearing loss" means a sensorineural loss Qf hearing in one or 
both ears due to prQIQnged exposure tQ ~nlUriQus noise in 
employment. InjuriQus noise means sound capable Qf prOducing 
occupational hearing lQss. 

2. LI.itations on sound frequencies. Losses of hearing due 
to industrial noise for compensation purposes is limited to the 
frequencies Qf 500. 1.000 and 2.000 cycles per second. LQss Qf 
hearing ability fQr frequency tones above 2.000 cycles per second 
does not cQnstitute disability for hearing, 
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3. Determination of bearing loss. The Bercent of hearing 
loss, for BurBose5 of tbe determination of comBensation claims 
for occuBational deafness, must be calculated as the average, in 
~s, of the thresholds of hearing for the freguencies of 
500, LOOO' and 2.000 cycles Ber second. Hearing levels must be 
~ured by means of pure-tone air-conduction audiometric 
instruments calibrated in accordance with American National 
Standards Insti~ute Standards S3.6-l969-R 1973 and S3.l3-i972. 
referred to in this section as the "ANSI standard." or American 
Standards Association Standard Z24. 5. 1951. referred to in this 
section as the "ASA stagdard." and in an area with ambient noise 
level within the limits sBecified in American National Standards 

_Institute Criteria for Background Noise in Audiometric Room 
Standard S3.1. 1960-R 1977. If the losses of hearing average 25 
decibels or less under the ANSI standard or 15 decibels or less 
ynder the ASA standard in the 3 freguegcies. the losses of 
hearing do not constitute a compensable hearing disability. If 
the losses of hearing average 92 decibels or more under the ANSI 
standard or 82 decibels or more under the ASA standard in the 3 
freguencies. theg the losses are deemed a 100\ comBensable 
hearing loss, 

4. Compensation payable. Permanent Bartial disability is 
~le as follows: 

A. For total occuBational deafness of one ear. 50 weeks of 
compensation: 

B. For total occuBational deafness of both ears. ZOO weeks 
of compensation: and 

C. For Bartial occuBational deafness in one or both ears. 
comBensation is payable for those periods as are 
BroBortionate to the relation that the hearing loss bears to 
!.be amount Brovided in this subsection for total loss of 
hearing ig one or both ears. as the case may be. 

The amount of hearing loss must be reduced by the average amougt 
of hearing loss from nonoccUBational causes found ig the 
BOBulation at any given age. 

5. Measurement of bearing impai~nt. Ig measuring hearing 
~irment. the lowest measured losses ig each of the 3 
freguencies must be added together and divided by 3 to determine 
the average decibel loss. For every decibel of loss exceeding 15 
decibels under the ASA standard or 25 decibels under the ANSI 
standard. an allowance of 1 112\ must be made up to the madmum 
of 100'\,. which is reached at 82 decibels under the ASA standard 
or 92 decibels under the ANSI standa~ 
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6. Hearing impairment in both ears. In determining the 
Bercentage of loss in both ears. the percentage of impairment in 
the better ear is multiBlied by 5. The reSUlting figure is added 
to the Bercentage of imBairment in the poorer ear. and the Sum of 
the 2 divided by 6. The final percentage represents the hearing 
imBairmegt for both ears. 

7. Deductions br age. Before determining the percentage of 
hearigg imBairmellt. ig order to allow for the average amount of 
hearing loss from nonoccupational causes found in the population 
at any given age. lIZ decibel for each year of the employee's aqe 
over 40 at the time of last exposure to industrial noise must be 
deducted from the total average decibel loss. 

8. riling of claims. A claim for compensation for 
occupational deafness may not be filed until after the emBloyee 
has been separated from the occupational poise for a period of at 
least 30 days. The last day of this periOd is the d-ate of­
dfsability. "Separation from the occupational noise" meags the 
us'e of hearing Brotective devices or eguiBment. including noise 
attenuators and ear plugs. 

9. Employers limit Of liability. An employer is liable for 
the entire occuBational deafness to which the employment has 
contributed, el!CeBt that. if previous deafness is established by 
a hearing test or by other competent evidence. whether or not the 
emBloyee was exposed to noise within 30 days preceding the test. 
the employer is not liable for previous loss so established. In 
addition. the employer is not liable for any loss for which 
compensation has previously been paid or awarded. 

An employer is not liable for the payment of compensation for 
occuBational deafness ugless the employee claiming benefits has 
worked for the emBloyer in employment eXBosing the employee to 
harmful noise for a total period of at least 90 days. 

Consideration may not be given to the guestion of whether or not 
the ability of an employee to understand speech is improved by 
the use of a hearing aid. 

10. Restriction on liability. Compensation is not be 
payable for temBorary disability for loss of hearing due to 
eKBosure to injurious noise in employment. 

S6H. Silicosis 

In the absence of evidence in favor of the claim, disability 
or death from silicosis is presumed not to be due to the nature 
of any occupation. unless during the 15 years immediately 
preceding the date of disability the employee was exposed to the 
"Inhalation of silica dust over a Beriod of at least 2 years, If 
the employee has been employed by the same employer during the 
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whole of the 2~year period. the employee's right to compensation 
IDRinst such employer is affected by the fact that the employelt 
had bltltn employltd during any part of thlt 2-yltar Pltriod outsidlt of 
thlt Statlt. 

S614. SPltcial provisions for aShltstos-related d~ 

1. Definition. As used in this section. thlt term 
~stos-rdatltd diseaslt" means a disease causltd by exposurlt to 
asbestos. 

2. SC0Plt. This section applilts only to asbltstos-rdatltd 
yjseaslts caused or contributed to by a last injurious exposure to 
asbestos that occurrltd on or aftltr NOvltmber 30. 1967. 

Except as otherwislt providltd in this section. all provistons of 
this chaptltr apply to asbltstoB-rltlatltd diseases. 

3. Aggravation of condition. Sltction 605 dolts not apply to 
asbestos-relatltd diseases. 

~&..L...!1.J!IPlo:yer li~..1lt.iJ;t:. Notwithstanding sltction 
606. the only ltmployltr and insuranclt carriltr Uabllt is thlt last 
!tI!!l!l2yer in whoslt employment the emp!oyelt was last injuriOUSly 
exposed to asbltstos. and the insuranclt carriltr. if any. on the 
risk whltn the ltmployelt was last so ltxposed under that ltmployer. 
H2!;iclt of incapacity under sltction 607 must include the name of 
that employer and the datlt when employment with that ltmployltr 
~ 

5. Compe~ion limit. Thlt 3-year limit provided in 
section 609 dolts not apply to asbltstos-relatltd diseaslts. 

li!!..t.l!ing in this section may be cOD!;trultd to rltguire retroactive 
payments of compensation for periods of incapacity that occurrltd 
prior to October 1. 1983 or retroactivlt payments of dltath 
I:!.!milits for Pltriods of time prior to October 1. 1983. 
~pensation for claims Pltfmittltd undltr this section is payabllt 
only for periods of incapacity occurring after October 1. 1983. 

6. rur~er coIDPltnsDtion. Notwithstanding section 607. 
after compensation paymltnts for incapacity or death caused by an 
asbestos-relatltd disltase have beltn legally discontinued. a claim 
for further compensation for that disltaslt not due to fUFther 
exposure to asbestos in that employment is barred if not madlt 
~hln 40 yltars aftltr the last previous payment. 

7. CompltDsation benefits. Compensation under this section 
is paid as follows. 

A. If an employltlt is de.t&rn!.ined to be entit1ltd to 
compensation for periods of total incapacity occurring on or 
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after Octobltr 1. 1983. or if a dltPltndent of an ltmploylte is 
dlttltrminltd to blt ltntitlltd to full dltath bltnefits for Pltriods 
occurring on or after Octobltr 1. 1983. and the emp10yelt 
became incapacitated or diltd on or aUltr NovltmbU 30. 1967 
and bltforlt January 1. 1972. thltn the wltekly compensatiJ2ll 
paid is egual to 213 of the avuage weltkly wage in thlt 
£Ljte. as computltd by the Bureau of Employment Security. 
that ltxists on the date the workltr fillts a claim for 
comPltnsation. If an employee is determinltd to blt entitled 
to compensation for periods of partial incapacity occurring 
on or aftltr October 1. 1983. and the employelt became 
incapacitated on or after Novembltr 30. 1967 and beforlt 
January 1. 1972. thltn thlt wltltkly compensation paid is ltgua} 
to 213 of the diffltrence. due to the injury. blttween the 
avltraglt weltkly wage in the State. as computed by thlt Burltau 
of Employment Security. that exists on the date the worker 
fillts a claim for compensation and the wltltkly wages. 
earnings or salary that the ltIDployelt is abllt to ltlun after 
the claim is filltd. If a dltpendltnt of an ltmploYltlt is 
dlttltrminltd to blt ltntitlltd to partial death benefits for 
Pltriods occurring on or after October 1. 1983 and the 
ltmployltlt died on or aftltr November 30. 1967 and before 
January 1. 1972. thltn the weekly compensation paid is ltgual 
to thlt same proportion of the weekly paymltnt prOvided in 
this paragraph for full death benefits. as the total amount 
contributed by the ltmplQyee tQ such partial dltpendents fQr 
their sUPPQrt during the year prior tQ incapacity bears tQ 
thlt emplQylte's earnings during that PltriQd. 

B. If an emplQyltlt is determined tQ blt ltntitlltd to 
CQmpltnsation fQr periods of tQtal or partial incapacity 
occurring on Qr aftltr October 1. 1983 or if a dltpen~ 
an emplQyltlt is detltrmined tQ be ltntitled to full Qr partial 
death benltfits fQr periods occurring on Qr after October 1. 
1983 and the employee bltcame incapacitated or died Qn Qr 
aftltr January 1. 1972 and befQre OctQbltr L 1983. then the 
initial weltkly cQmpensatiQn paid is ltgual to the 
compensatiQn that wQuld have beltn paid had cQmpensatiQn 
paymltnts bltgun at thlt time the ltmplQyee bltcamlt incapacitated 
Qr died and that cQmpltnsation had been adjusted annually as 
prQvided in former Title 39, section 54. 55 or 58, whichltver 
sectiQn . was applicable. This 6ubsltction may not be 
interpreted as prQviding for any adjustment fQr inflatiQn in 
ltXCltSS Qf the adjustment prQvided infQrmer Titllt 39. 
sectiQn 54, 55 Qr 58. 

C. If an emplQyltlt bltcomes incapacitated or dies Qn or afteL 
OctQbltr I, 1983. but beforlt Junlt 30. 1985. thltn ComPltnsatiQn 
is payable in the SaIDlt mannltr and amounts as prOvided in 
fQrmer THllt 39. sectiQns 54. 55 and 58. If an emplQyee 
becomes incapacitatltd or dies on Qr aftltr Junlt 30, 1985 but 
betQn NQvembltr 20. 1987. thltn cQmpensatiQn is pay'able in 
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the same manner and amount as provided in former Title 39. 
sections 54-A. 55-A and 58 A. If an employee becomes 
incapacitated or dies on or after November 20. 1987 but 
before January I. 1993. compensation is payable in the same 
manner and amount as provided in former Title 39. sections 
54 B. 55-B and 58-A. If an employee becomes incapacitated 
or dies on or after January I. 1993. compensation is payable 
in the same manner and 'amount as provided in sections 212. 
213 and 215. 

8. Section not applicable. This section does nQt apply tQ 
an asbestos-related disease of any worker who. at the time of the 
last injurious exposure to asbestos. was covered by the federal 
L2ngshQre and Harbor WQrkers' Compensation Act of March 4. 1927. 
Chapter 509. 33 United States Code. Section 901. or the Federal 
EmplQyees CQmpensation Act. 5 United States Code. Section' 8101. 
A wQrker is deemed tQ be covered by one of thQse acts if. at the 
time of the wQrker's last injurious exposure to asbestos. the 
wQrker was an emplQyee. as defined by thQse federal acts. and was 
emplQyed in emplQyment that is subject tQ any of those federal 
~h 

S~l~Sability due to radioactive properties 

Notwithstanding section 606 Qr any Qther provisiQn Qf this 
chapter. the employee need nQt be ellPQsed tQ radiQactive 
~tances fQr a periQd Qf 60 days or mQre. and the time fQr 
filing claims dQes nQt begin to run in cases of incapacity due to 
exposure to radioactive substances until the later of the time 
after incapacity Qr the time the persQn claiming benefits knew. 
or by exercise of reasonable diligence shQuld have known of the 
causal relationship between the employment and the emplQyee's 
l.n..c..a!l.~ 

EMPLOYER'S LIABILITY 

CHAPTER 19 

EMPWIER'S LIABILITY 

S901. Definition of employer's liability: rights of employee 

An emplQyer is liable under this Part if personal In>ury is 
~sed tQ an employee. whQ. at the time of the injury. is in the 
exercise of due care. by reason of; 

1. Defects in "axs. WICks or IDact!.iRIrrY. A defect in the 
conditiQn of the ways. wQrks or machinery cQnnected with or used 
in the business of the employer. which arose from. or had nQt 
been discovered or remedied jn consequence Qf. the negligence Qf 
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to 

the employer Qr of a person in the emplQyer' s service who had 
~ntrusted by the employer with the duty of seeing that the 
ways. works or machinery were in proper condition: 

2. Negligence of employee in superintending capacity. The 
n.e.gligence of a perSQn in the service of the employer who was 

. entrusted with and was ellercising superintendence and whose sole 
or principal duty was that of superintendence or. :n the absence 
~ superintendent. of a person acting as superintendent with 
the authQrity or consent of the employer: or 

3. Negligence of emplqyee in charge of railroad equipment. 
Abe negligence of a perSQn in the service of the employer who wa~ 
in charge or control of a signal. switch. locomotive engine or 
train on a railroad. 

The employee Qr the employer's legal representatives. 
subject to sections 902 to 909. have the Same rights to 
cQmpensatiQn and of action against the emplQyer as if the 
employee had not been an employee. nor in the service. nor 
engaged in the work of the employer. 

A car that is in use by. or that is in pQssession Qf. a 
railroad cQrpQration is deemed a part Qf the ways. wQrks or 
~j!chinery Qf the cQrporation that uses it or has it in 
pQssessiQn. within the meening of subsection 1. whether it is 
=d by the railroad corpQration or by some Qther company or 
persQn. One or more cars in mQtion. whether attached to an engine 
Qr not. constitute a train within the meaning of subsection 3 L 

and whQever. as a part of the person's duty fQr the time being. 
~~ysically contrQls or directs the movements of a signal. switch. 
locomotive engine or train is deemed to be a person in cha~ 
cQntrol of a signal. switch. locomotive engine Qr train within 
the meaning of said subsection. 

S902. Actions for damages for death in addition to those for 
.i.I!ilu:x 

If the injury described in section 901 results in the death 
of the employee. and the death is not instantaneous or is 
preceded by conscious suffering. and if there is any person whQ 
WQuid have been entitled to bring an action under section 903. 
the legal representatives of the emplQyee may. in the action 
l!.rID!ght under section 901. recover damages for the death---.in 
addition to thQse fQr the injury. 

S903. Surviving spouse or neEt of kin: actions by 

If. as the result of the negligence of an emplQyer. or of a 
l!.e.il0n for whose negligence an employer is liable under section 
9Q1. an employee is instantly killed or dies without COll~ 
suffering. the surviving sPQuse or. if the employee leaves no 

Page l29-LR3957(lJ 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

52 

suryiying spouse, the next of kin, who, at the time ·of the 
employee's death, were dependent upon the wages of the employee 
for support, haye a right of action for damages agaipst the 
employer. 

5904. Measure of dB!l!alJes in event of d!tl!tll 

If. under either section 902 or 903, damages are awarded for 
the death, they must be assessed with reference to the degree of 
culpability of the employer or of the person for whose negligence 
the employer is liable. 

The amount of damages that may be awarded in an action under 
section 901 for a personal injury to an employee, in which no 
damages for the death of the employee are awarded under I!ection 
902, may not exceed $4,000. 

The amount of damages that may be awarded in an action under 
section 901, if damages for the death of the employee are awarded 
under section 902. may not exceed $5,000 for both the injury and 
the death, and must be apportioned by the jury between the leg~ 
representatiyes of the employee and the persons who would haye 
been entitled, under section 903, to bring an action for the 
death of the employee if it had been instantaneous or without 
conscious suffering. 

The amount of damages that may be awarded in an actl&n 
brought under section 903 may not be less than $500 or more than 
~ 

§905. Notice of inju~; reQuisites: sufficiency: limitation of 
~ 

An action for the recoyery of damages for injury or death 
under sections 901 to 904 may not be maintained unless notice of 
the time. place and cause of the injury is giyen to the employer 
within 60 days and the action is COmmenced within one year after 
~e accident that causes the injury or death. The notice must be 
in writing, signed by the person injured or by a person in behalf 
of the person. If it is impossible from physical or mental 
incapacity for the person injured to give the notice within the 
time proyided in this section, the person may giye it within 10 
days after the incapacity has been remoyed, and if the person 
dies without haying giyen the notice and without haying been for 
10 days at any time after the injury of sufficient capacity to 
giye it, the person's executor or administrator may giye such 
notice within 60 days after appointment, A notice giyen under 
this section is not inyalid or insufficient solely by reason of 
an inaccuracy in stating the time, place or cause of the injury, 
if it is shown that there was no intention to mislead aIllL_thlil. 
the employer was not in fact misled by the inaccuracy. 
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If a notice giyen under this section is claimed by the 
employer to be insufficient for any reason, the e!!lJ?loyer shall 
notify in writing the person giying it within 10 days, stating 
the insufficiency claimed to exist. and the person whose duty it 
is to giye the notice may. within 30 days. giye a new notice with 
the same effect as if originally giyen. 

5906. Liability not b~red by contracts with independent 
contractors 

If an employer enters into a contract, written or yerbaL 
with an independent contractor to do part of the emplQyer's work, 
or if an independent contractor enters intQ a contract with a 
subcontractQr to do all or any part of the work comprised in the 
contractor's contract with the eml'loyer, the CQntract Qr 
subcontract dQes not bar the liability Qf the emplQyer for 
injuries to the employees of the contractQr or subcQntractor, 
caused by any defect in the CQnditiQn of the ways, works, 
machinery or plant, if they are the property of the employer or 
~re furnished by the eml'lQyer and if the defect arose, Qr had not 
been discoyered or remedied, through the negligence of the 
emplQyer or of some person entrusted by the emplQyer with the 
duty Qf seeing that they were in prQper condition. 

5907. Employee's knQwledge of defect or negligence 

An emplQyee or the emplQyee's legal representatiyes are not 
entitled under sections 901 to 904 tQ any right Qf actiQn fQr 
damages against the emplQyer if the employee knew of the defect 
or, negligence that caused the injury and failed within a 
reasonable time to giye, or cause to be giyen. information about 
the defect to the employer or to sQme person superior to the 
employee in the seryice of the emplQyer who was entrusted with 
general superintendence. 

§908. ScQPe of sections 901 to 907: effect of judgment or 
liettle!!leDt 

Sections 901 to 907 do nQt apply to injuries caused tQ 
domestic servants Qr farm laborers by fellQw emplQyees Qr to 
those engaged in cutting. hauling or driying logs. NQthing in 
sections 901 to 907 may be construed tQ abridge any commQn law 
Iights or remedies which the emplQyee mav have against t~ 

emplQyer, but a judgment reCQyered under sectiQns 901 tQ 907 Qr a 
gtllement of any action CQmmenced Qr claim made fQr death Qr 
injury under the prQyisions Qf thQse sectiQns is a bar to any 
claim made or action begun tQ recoyer fQr the same injury Qr the 
same death. under the common law Qr under any Qther statute. 

§909. Contracts for exemption 
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A person may not. by a special contract with the employer's 
employees. exempt the employer or another person from liability 
under which the employer may be to them for injuries suffered by 
them in the employment of the employer and resulting from the 
negligen?e of the employer or the other person. or of a person in 
the employ of the employer. 

Sec. A-9. Transition provisions. The following provisions apply 
to the transition of powers and duties of the Workers' 
Compensation Commission to the Workers' Compensation Board. 

1. The Workers' Compensation Board is the 
every way to the powers, duties and functions 
Workers' Compensation Commission. 

2. All existing 
involving the Workers' 
effect remain in effect. 

contracts, 
Compensation 

agreements 
Commission 

Gucce'ssor In 
of the- former 

and compacts 
currently in 

3. All records, property and equipment belonging to or 
allocated for the use of the former Workers' Compensation 
Commission on the effective date of this Part become part of the 
property of the Workers' Compensation Board. 

4. The Workers' Compensation Board shall use all existing 
forms. letterheads and similar items bearing the name of or 
referring to the "Workers' Compensation Commission" until 
existing supplies of those items are exhausted. 

5. Except as provided in this section, all positions 
authorized or allocated to the former Workers' Compensation 
Commission are terminated on January I, 1993. Each Workers' 
Compensation Commissioner holding office on December 31. 1992 on 
January 1. 1993 becomes a temporary hearing officer in the employ 
of the Workers' Compensation Board for the purpose of resolving 
claims assigned to that commissioner prior to January 1. 1993 and 
for the purpose of serving as a member of appellate division 
panels as necessary. 

A. Temporary hearing officers work under the supervision of 
the Workers' Compensation Board and may be removed from 
office for the reasons and following the procedures 
established for removal of commissioners in former Title 39. 
section 91. 

B. Former commissioners may serve as temporary hearing 
officers until January 1. 1994 at the latest and are 
entitled to the same compensation and benefits they received 
while serving as commissioners. 

C. If. before January 1. 1994. a temporary hearing officer 
resolves all assigned claims pending before that hearing 
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officer, the Workers' Compensation Board may reassign other 
unresolved pre-January I, 1993 claims to that hearing 
officer. 

D. If it becomes clear that a claim assigned to a former 
commissioner acting as a temporary hearing officer can not 
be resolved by January I, 1994, the Workers' Compensation 
Board may reassign that claim to a hearing officer under 
this Part. 

E. After January I, 1994, the Workers' Compensation Board, 
at its discretion. may contract with former commissioners to 
serve as hearing officers under this Part. 

6. Except for an amount set aside as necessary to pay for 
unemployment compensation, accrued vacation time and other 
outstanding obligations of the Workers' Compensation Commission, 
the balance of the Workers' Compensation Commission budget for 
fiscal year 1992-93 is transferred to the Workers' Compensation 
Board on January I, 1993. The Workers' Compensation Board is 
authorized to make expenditures from the funds transferred from 
the Workers' Compensation Commission as if the Legislature had 
appropriated the funds to the Workers' Compensation Board. 

7. The Workers' Compensation Board is authorized to employ 
on a temporary basis such staff as necessary to perform the 
functions of the board from January I, 1993 to June 30. 1993. 
During the First Regular Session of the 116th Legislature, the 
Workers' Compensation Board shall obtain from the Legislature 
authorization for all staff positions and all expenditures 
required for fiscal year 1993-94. 

Sec. A-tO. Application. The application of the provisions of 
this Part is governed by the following provisions. 

1. This Part applies to all matters in which an injury 
occurs on or after January I, 1993. So as not to alter benefits 
for injuries incurred before January I, 1993, for matters in 
which the injury occurred prior to that date, all the provisions 
of this Act apply, except the Maine Revised Statutes, Title 39-A. 
sections 211, 212, 213, 214, 215, 221 and 325. The Workers' 
Compensation Board is authorized to and shall adopt rules 
governing the disposition of claims pending on January I, 1993, 
in a manner that applies the applicable provisions of this Act to 
those claims to the maximum extent feasible. 

2. Any appeal from a decision of the former Workers' 
Compensation Commission filed prior to January 1. 1993 must be 
considered by former commissioners acting as temporary hearing 
officers and serving as members of an appellate division panel. 
Appeals that have not been resolved prior to January 1. 1994 must 
be treated as if a hearing officer had requested review by the 
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Workers' Compensation Board pursuant to the Haine Revised 
Statutes, Title 39-A, section 320. 

Sec. A·II. Effective dale. This Part takes effect January 1, 
1993, axcapt that tha Govarnor shall appoint the members of the 
Workers' Compensation Board effectiva November 1, 1992. After 
November 1, 1992, the board shall take action nacessary to ensure 
the readiness of the board to comply with this Act on January 1, 
1993. 

PARTB 

Sec. B·l. 24·A §2302, sub·§3, as amended by PL 1987, c. 559, 
Pt. A, §l, is further amended to read: 

3. Workers' compensation shall--~~~---ae is primarily 
subject to chapter 25, subchapter II-A ~, but any otber parts 
of this subchapter not inconsistent with I;hese-~-shall 
that subchapter also apply. 

Sec. B·2. 24·A MRSA §2303, sub·§I, '1C, as amended by PL 1989, 
c. 351, §5, is further amended to read: 

C. Due consideration shall ~ be given: 

(1) To past and prospective loss experience within and 
outside this State; 

(2) To the conflagration and catastrophe hazards; 

(3) To a reasonable margin for underwriting p~ofit and 
contingencies; 

(4) To dividends, savings or unabsorbed premium 
deposits allowed or returned by insurers to their 
policyholders, msmbers or subscribers; 

(5) To past and prospective expenses both countrywide 
and those specially applicable to this State; 

(6) To all other relevant factors wi thin and outside 
this State; 

f6-A}---~R--~-~-~--~~~~--€empeRSa~ieR--~al;eeT 

eeRside~atieR--~--ae--~--l;e--~~--iBfeFmal;ieB 
~eqYi~ed-l;e-ae-filed-YRdeF-seel;ieR-~itiit 

(7) In the case of fire insurance rates, eeBside~al;ieB 

shall-ae-qiveR to the experience of the fire insurance 
business during a period of not less than the most 
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recent 5-year period for which such experience is 
available; and 

(8) In the case of title insurance rates, 
sSRside~atieR--sha,J.-l--b&-qivsB to the reasonableness of 
commission levels and other acquisition costs both 
countrywide and those specifically Bpplicable to this 
State. 

Sec. B·3. 24·A MRSA §2309, BS amended by PL 1989, c. 797, §12 
and Bffected by §§37 Bnd 38, is repeBled. 

Sec. B·4. 24·A MRSA §2310, as amended by PL 1989, c. 797, §13 
Bnd' affected by §§37 and 38, is repealed. 

Sec. B·5. 24·A MRSA §2311, as amended by PL 1989, c. 797, §14 
and affected by §§37 and 38, is repealed. 

Sec. B·6. 24·A MRSA §2312, BS amended by PL 1989, c. 797, §15 
and affected by §§37 and 38, is repealed. 

Sec. B·7. 24·A MRSA §§2313 and 2314, as amended by PL 1989, 
~. 797, §16 and affected by §§37 and 38, are repealed. 

Sec. B·8. 24·A MRSA §2319, sub·§§1 and 2 as amended by PL 
1989, c. 797, §20 and affected by §§37 and 38, are repealed and 
the following enacted in their place: 

1. Application to the superintendent. Any insured 
aggrieved with respect to any filing. rate. expense or premium 
level that is in effect may make a written application to the 
superintendent for a hearing. The application must specify the 
grounds to be relied upon by the applicant in asserting that the 
filing, rate, expense or premium leyel is unjust or unreasonable, 

2. Resf.>Onsive filing and heariD!J. If the superintendent 
finds that the application is made in good faith. that the 
applicant would be so aggrieved if the applicant' s grounds were 
established and that such grounds otherwise justify holding a 
hearing. the superintendent shall. by written order. require that 
the insurer, advisory organization or rating organization prepare 
within 30 days a responsive filing containing information 
n~cessary. in the judgment of the superintendent. to review the 
application. A public hearing may be conducted and. if 
conducted. must be at least 30 days from the date the responsive 
filing is determined complete by the superintendent. 

Sec. B·9. 24·A MRSA §2320·A, BS amended by PL 1989, c. 878, 
Pt. A, §67, is repealed. 

Sec. B·I0. 24·A MRSA §2328, first t, as amended by PL 1973, c. 
585, §12, is further amended to read: 
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The superintendent shall examine the affairs, transactions, 
accounts and records of each rating organization licensed in this 
State as provided in section 2310, of each edvisory organization 
licensed in this State as defined provided in section ~~~~ 

l1ll=A, and of joint underwriters and joint reinsurers es defined 
in section ~~,,~ .l.J1l.:A, es often as he the superintendent deems 
edvisable, but not less frequently than once every 5 years. The 
examination ehe~~ Illl!li be conducted in the same manner and is 
sUbject to the same epplicable provisions as apply to examination 
of insurers in chapter 3. The reasonable costs of any such 
examination eha~~ Illl!li be paid by the organization or association 
so examined. In lieu of any such examination, the superintendent 
may accept the report of an examination made by the insurance 
supervisory official of another state, pursuant to the laws of 
such state. 

Sec. B-ll. 24-A MRSA c. 25, sub-c. ll-A, as amended, is repealed. 

Sec. B-12. 24-A MRSA c. 25, sub-c. II-B is enacted to read: 

SUBCHAPTER II-B 

KORQRS' COMPENSATION RATING ACT 

S2301. Title 

This subchapter may be known and cited as the "Workers' 
Compensation Rating Act." 

S2381-A. Purposes 

The purposes of this Act are: 

1_ Prohibition of certain behavior. To prohibit 
price-fixing agreements and other anticompetitive behavior by 
insurers: 

2. Protection for policyholders and the public. To protect 
policyholders and the public from the' adverse effects of 
excessive, inadequate or unfairly discriminatory rates: 

3. PrOmotion of price competitiop. To promote price 
competition among insurere so as to provide rates that are 
responsive to competitive market conditions: 

4. Provision of regulator;:y procedures. To provide 
regulatory procedures for the maintenance of appropriate data 
reporting systems: 
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5. Improvement of igsurance. To improve availability, 
fairness and reliability of insurance: 

6. Authorilsation of action. To authorize essential 
cooperative action among insurers in the rate-making process and 
to regulate such activity to prevent practices that tend to 

'substantially lessen competition or create a monopoly: and 

7_ Encouragement of practices. To encourage the most 
efficient and economical marketing practices. 

S2381-8. Scope Of application 

This Act applies to workers' compensation insurance and 
employers' liability insurance written in connection with 
workers' compensation insurance. 

§2381-C. Definitions 

As used in this Act. unless the context otherwise indicates, 
the following terms have the following meanings. 

1. Advisory or;ganbation. "Advisory organhation" means 
any entity that either has 2 or more member insurers or is 
controlled either directly or indirectly by 2 or more insurers 
and that assists insurers in activities related to workers' 
compensation rate making. Two or more insurers baying a COmmon 

ownership or operating in this State under common management or 
'control constitute a single insurer for the purpose of this 
definition. "Advisory organhation" does not include a jo"int 
underwriting association, any actuarial or legal consultant. any 
employee of on insurer or insurers under common control or 
management or their employees or manager. 

2. Classification systea or classificat~ 
"Classification system" or I'classification" means the plan, 
system or arrangement for recognizing differences in exposure to 
hazards among industries, occupations or operations of insurance 
policyholders. 

3. E;a;pegses. "Expenses" means that portion of any rate 
attributable to ac~uisition and field supervision! collection 
expenses and general expenses: and taxes. licenses and fees. 

t. E;a;perience rating. "Ellperience rating" means a rating 
procedure utilizing past insurance ellperience of the individual 
policyholder to forecast future losses by measuring the 
policyholder's loss experience against the loss experience of 
policyholders in the Same classification to produce a prospective 
premium credit. debit or unity modification. 
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5. Loss t"ending. "Loss trending" means any p"ocedure for 
projecting developed losses to the average date of loss for the 
period during which the policies are to be effective. 

6. Ha"ket. "Market" means the interaction between bu.,¥Jli.li 
and sellers of workers' compensation and employers liability 
insurance within this State pursuant to this Act. 

1. Pure premima rate. "Pure premium rate" means that 
portion of the "ate that represents the loss cost per unit of 
eKPQSUr~ including loss adjustment expense. 

B. Rate. "Rate" meaDS the cost of insurance per exposure 
base unit. prior to any application of individual risk variations 
based on loss or expense considerations, and does not include 
minimum premiums. 

9. Residual mad:et. "Residual market" means the instrument 
to provide coverage to employers not able to obtain coverage in 
~be voluntary market. 

10. Statistical Illan. "Stati s.,.....t1,..· c""a ... IL-..,p""I""a"'n ...... -1mllle ... a ... n"'s"-.lot"h,..e---op,-,l",a .. n ... , 
system or arrangement used in collecting data. 

11. Superintendent. "Superintendent" means the 
Superintendent of Insurance. 

12. SupplementarY "ate information. "Supplementary rate 
information" means any manual or plan of rates, classification 
system. rating schedule. mlnlmum premium. policy fee. rating 
Ulle. rating plan and any other similar information needed to 
determine the applicable premium for an insured. 

13. Supporting information. "Supporting information" means 
the experience and judgment of the filer and the experience or 
data of other insu"ers or organizations relied on by the filer. 
the interpretation of any statistical data relied on by the 
Iller. descriptions of methods used in making the rates. and any 
other similar information reguired by the superintendent to be 
ti!..!:!.2.... 

14. VoluntarY market. "Voluntary market" means the 
.!!w",o ... r.!>kS!e ... rR.s_'_-,c"o",mlL!p~eun .. s ... a"t .... iQD--insurance market in which insurance 
companies voluntarily offer coverage to applicants who meet the 
insurers' underwriting standards or guidelines. 

§Z38Z. Rate standards 

The following standards apply to the making and the use of 
rates under this Act. 
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1. Rates. Rates may not be excessive, inadequate, or 
Mnfairly discriminatory. 

Z. Excessive rates. voluntary and residual market rates 
are subject to the following. 

A. Rates in the voluntary market are not excessive. 

B. Rates in the residual market are excessive if they are 
likely to produce a long-term profit that is unreasonably 
high for the insurance provided and for surplus reguirements 
or if expenses are unreasonably high in relation to services 
rendered. 

3. Inadequate rates. A rate is not inadequate unless 
insufficient to sustain projected losses and expenses and the use 
of the rate has had a tendency to create a monoPQly or. if 
~inued, will tend to create a monopoly in the market or will 
cause serious financial harm to the insurer. 

~fai" discrimination. Unfair discrimination exists if. 
after allowing for practical limitations. price differential~ 

fail to reflect equitably the differences in expected losses and 
ll1!~nses. A rate is not unfairly discriminatory bec= 
~~nt premiums result for policyholders with lik~ 
exposures but different expenses. or like expenses but different 
loss exposures, so long as the rate reflects the differences with 
reasonable accuracy, 

5. Determination of compliance. Determination of 
compliance with standards for rate factors. expenses and profits 
is as follows. 

A. In determining whether rates comply with standards under 
this section, due consideration may be given to: 

(11 Past and prospective loss and expense experience 
within and outside of the State: 

(21 CatastrQphe hazards and CQnting~ 

(31 LQadings for leveling premium rates over time: 

(41 Dividends or savings to be allowed Qr returned by 
insurers tQ their PQlicyholders. members or 
subscribers; and 

(51 Past and prQspective expenses. bQth cQuntrywide 
and those specifically appiicable to the State. 

B. The expense provisiQns included in the rates tQ be u~ 
by an insurer must reflect the Qperating methods Qf the 

Page 139-LR3957(1) 



6 

8 

10 

12 

14 

16 

10 

20 

22 

24 

26 

28 

30 

32 

34 

36 

30 

40 

42 

44 

46 

48 

50 

52 

in=~. so far as cre.dible. its own actual am:! 
anticipated expense experience, 

C. Rates may contain provision for contingencies and 
ll.il.!2.l~jmce permitting a reasonable profit. In deJ;ju:mining 
lhe reasonableness of profit. consideration must be given to 
.. 11 investment income attribut .. ble to premiums. the reserves 
.. ssoci .. ted with those premiums and the .. mount of capit .. l .. nd 
surplus .. llocable to the coverage of risks ilLlhlLID;~ 

S2302-A. Pa~ent of dividends 

Nothing in this Act prohibits or regulates the payment of 
dividends. savings or unabsorbed premium deposits allowed or 
returned by insurers to their policyholders. members or 
subscribers. but in the payment of such dividends there may be no 
~ir discrimination between policyholders. 

lL.!!lan for the P?!YIDent of dividend~i.nglL...!l.I.-.lAnabsorbed 
premium deposits .. I lowed or returned by insurers to theiI 
policyholders. members or subscribers is not a rating pl .. n or 

JU'~ 

.!illJ!~!!i~il!iJ>.tmU~lll.l;Ii.it:iJ:.o.tiIDl~PQLti.!!g-'lf 
rating and other infOrmation: memberShip in adVisory 
organization 

~form classificat~~~: ugiform e~ce rating 
llllm. Every workers' compensatioIL--insJ.u .. ex. including 
Jie.lf insurers. sMIl adhere to a uniform cl .. ssification system 
~niform expeLience rating plan filed with the superintendent 
by an advisory organiz .. tion designated by the superintendent an.d 
~Qject to the superintendent's disapproval. An insurer may 
develop sl!Qclassifications of the unif.llllD........Cl.aliJi..i.lication system 
upon which a rate m .. y Qe made: provided. however. that such 
suQcl .. ssifications must Qe filed wit~e superintendent 30 days 
prior to their use. The superintendent sh .. ll di~pprove a 
~assific .. tion if: 

lh.............illLinsurer f .. Us to demQllstr .. te tMLJ;he data produ.c.e..d 
C .. n Qe reported consistently with thlL..J.!.niform st~i.Iit.iJ;;..;U 
~n .. nd classification sy6tem: or 

B. The proposed suQclas6ific .. tion: 

/1) Is not reasonably related to the exposllre to cli!lm,t 

12) Is not adequately defined: 

(3) H .. s not Qeen shown to distill9.l!ish among hllill.r..e..ds 
b .. sed on the potential for or hoy .. rd of 10s6: or 
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(4) Is or will be unfairly discrimi~ 

2. Designation of pdyisorv o(gani.ation. The 
~perintendent shall designate an advisory org .. nization to assist 
the superintendent in gathering. compiling and reporting relevant 
~tistical information. EYery workers' compensation insurer 
shall record and report its workers' compensation experience to 
the designated advisory organization as set forth in the un.il2l:m 
statistical pl .. n approved by the superintendent. 

3. Filing of JIIanuaI rules. The designated advisory 
ocg .. ni;ation shall develop and file manual rules. ~ubject to the 
lU'proval of the superintendent. reasonably related to the 
recording and reporting of data pursuant to the uni.Ilmn 
statistical plan. uniform experience rating plan. and the uniform 
classification system. Every workers' compensation insurer 6h .. ll 
adhere to the approved m .. nual rules and experience rating plaP-in 
writing and reporting its business. An insurer rn .. y not agree 
with .. ny other insyrer or with an advisory organiz .. tion to adhere 
to m .. nu .. l rules th .. t are not reason .. bly rel .. ted to the recording 
and reporting of data pursuant to the uniform classification 
sYstem or the uniform statistical plan. 

4. Adviso(y organiBPtion membe(ship. Each work~~ 

.t:QJ!!IDUIsation insurer shall be a member or sUQscriber of the. 
workers' compensation advisory organization designated by the 
~perintendent. 

SZ382-C. filing of rotes and other rating information: filing of 
.f2.u!!s 

1. rreflling re'luired. Every insurer shall file with the 
~uperintendent all r .. tes and supplement .. ry rate in!2Imation to be 
u~n the State. except as filed by an .. dvisory org .. niz .. tion .. s 
P.n!rided in section 2364 A. Such rates and supplement .. ry rate 
!nform .. tion must be filed at le .. st 30 d .. ys prior to the stll.le.d 
~tfe.t:live date. An insurer may adopt by reference. wit~ 
!!.it.!Jout deviation. the rates and supplementary rate inform .. tion 
filed QY another insurer. Upon application by the file~ 
&uperintendent m .. y authorize an earlier effective date. 

2. fO[JJl and Iill1nne( of filing. Rates filed pursuant to thh. 
section must be filed in a form alliL..manner prescribed by the 
~perintendent. If .. filing is not accoml?an~Y---.the 
!nfprm .. tion the superintendent h .. s required under thi~Lrn.... 
thi...Jrnperintend.e.nt.......JihiU.l......ru1..tliL-thlL..insurer ali........li.l2.QILll.JLI?Jl.liU.b.le 
ll.Jl\LjJJe filing is deemed j:!G not made until the information iii 
l?=i.deJL.. 

~ Publi~cordli. All rates. supplementary rate 
lnf2Lm .. tion and "llY-RMI?porting information for ri6~~n.deI 
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this Act are. as soon as filed. public records withi~ the meaning 
~e I. chapter 13. 

4. Additional period. The period during which the filing 
may not become effectiye may be extended by the superintendent 
12r an additional period not to exceed 60 days if the 
superintendent giyes written notice to the insurer or adyisory 
organization that made the filing that the superintendent needs 
additional time for consideration of the filing. 

5. Advisory organization. Subject to the proyisions of 
this Act. the designated workers' compensation and advisory 
organization shall file with the superintendent: 

A. Workers' compensation pure premium rates and rating 

P..lIm.Iu. 

B. Workers' compensation policy forms and endorsements to 
be used by its members: 

C. The uniform experience rating plans and rules! 

D. The uniform classification plan and rules: 

E. A uniform statistical plan and rules: and 

F. Any other information that the superintendent reguests. 

6. Approved forms. Eyery insurance company issuing 
~rs' compensation insurance policies coyering the payment of 
compensation and benefits shall use only policy forms filed and 
approved pursuant to section 2412. Filings reguired by that 
section may be made on behalf of members and subscribers by an 
approyed adyisory organization. 

§2382-P. Uniform e~rience rating plan: merit rating plan 

1. Required contents. The experience rating plan reguired 
ynder section 2382-C must contain; 

A. Reasonable eligibility standards: 

at Incentives for loss prevention; 

C. Sufficient premium differentials to encourage safety: and 

Q. Proyisions for reasonable and eguitable limitations on 
the ability of poliwolde[6 to ayoid tluL..impact of past 
adyerse claims experience through change of ownership. 
control. management or operation. 
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2. Ezperience "ating. The uniform experience rating plan 
I!!.I!st be the exclusive means for providing premium adjustments 
based on the past claim experience of an insured employer. The 
experience rating plan must provide that the claims experience 
for the 3 most recent years for which data is ayailable be 
~nsidered on the following bases. 

A. The claims and exposure for the most recent year for 
which data is ayailable must be giyen 40\ weight. 

B. The claims and exposure for the 2nd most recent year for 
which data is ayailable must be giyen 35\ weight. 

C. Tbe claims and exposure for the 3rd most recent year for 
which data is ayailable must be giyen 25\ weight. 

If data is ayailable for only 2 years of experience. the 
weighting must be 60\ for the most recent year and 40'l. for the 
2nd most recent year. 

3. Merit rating. If an insured is not eligible for tile. 
experience rating plan. a merit rating plan must be applied using 
the following guidelines. 

A. A plan must provide for the following credits or debits 
to be applied to the otherwise applicable manual premium. 
based on the number of lost-time claims of the insured 
during the most recent 3-year periOd for whiCh sta~ 
are ayailabllU 

(1) No claims or a loss ratio of less than 1.0. an 8\ 
~ 

(2) One claim resulting in a loss ratio greater than 
1.0. no credit or debit: and 

(3) Two or more claims resulting in a 10s6 ratio 
greater than 1.0. an 0\ debit. 

B. The insurer shall ootify the insured of the premium 
adjustment and the reason for the adjustment. 

4. Prior lost-time work-related injury. The experience 
rating or merit rating plan may not permit. io the calculation of 
~xperience modification factors. consideration of those lost-time 
claims attributable to work-related injuries that are 
aggrayations of. or combine with. any prior lost-time 
work related injury to produce incapacity. Th~perinteodent 

shall adopt rules to protect employers from the impact of these 
2Yh~eguent injury claims and to eguitahly compensate insu~ 
that provide coverage to these employers. 
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/-

5. RetrOspective rating. NQthing in this sectiQn prevents 
an insurer Qr an advisQry QrganizatiQn frQm filing rating plans 
that prQvide fQr retrospective premium adjustments based on the 
insured's experience during the pQlicy periQd. Except as 
provided in sectiQn 2386. subsection O. in the voluntary market 
and the residual market retrQspective rating plans must be 
VQluntary and may nQt be used without the priQr consent Qf the 
insured. 

6. Dividend plan. NQthing in this section prohibits an 
insurer from developing and operating a dividend plan baSed on 
the loss experience of the insured. 

52382 E. Disapproval of rates 

1. Timing of disapproval. A rate that is found nQt tQ be 
in compliance with applicable sections Qf this Act may be 
disapproved at any time. 

2. Basis of disapproval. The superintendent may disapprove 
a rate if the insurer fails to comply with the filing 
requirements under section Z382-C. 

~perintendent shall disapprQve a rate fQr the voluntary 
market if there is a finding that the rate is inadequate or 
unfairly discriminatQry using the standards in sectiQn 2382. 

The superintendent shall disapprQve a rate fQr use in the 
residual market if there is a finding that the rate is excessive. 
inadequate or unfairly discriminatory. using the standards in 
section 2382. 

:rh.!L.lrnperintendent may disapprQve. pursuant tQ this subsectiQn. 
without hearing. rates that have not become effective. An 
in§yrer whQse rates have been disapprQved must be notified Qf the 
reaSQn fQr disapprQval and must be given a hearing YPQn a written 
request made within 30 days after the disapproval order. 

3. DiscontinUance of a rate: interim rates. DiscQn~inuance 

of a rate and interim rates are subject tQ the fQIlQwing. 

A. If the superintendent finds that a rate is' nQt in 
cQmpliance with the standards of sectiQn 2382 or is in 
viQlatiQn Qf section 2382-C. the superintendent sha-ll Qrder 
~t' its use be discQntinued fQr any PQlicy issued Qr 
renewed after the date of the order. and the order may 
prospectively prQvide for premium adjustment Qf any PQlicy 
then in fQrce. 

P. Whenever an insurer hes nQ legally effective rates a~ 
result Qf the superintendent's disapprQval Qf rates Qr Qther 
act. the superintendent shall. Qn request Qf the insurer. 
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specify interim rates fQr the insurer that are adequate tQ 
prQtect the interests Qf all parties and may Qrder that a 
specified portion of the premiums be placed in a special 
reserve established by the insurer and approved by the 
superintendent. When new rates becQme legally effective. 
the superintendent shall Qrder the specially reserved funds 
Qr any Qvercharge in the interim rates tQ be distributed 
appropriately. except that adjustments that are minimal may 
nQt be requi,red. 

52383. Interchange of data 

1. EIchange of infOrmation. To further unifQrm 
administratiQn Qf rate regulatory laws. the superintendent. 
insurers and the designated advisQry QrganizatiQn may excha.Jl\J.ll. 
informatiQn and el!perience data with insurance regulatQry 
QfUcials. insurers and advisQry QrganizatiQns in Qther states 
and may cQnsult with them with respect tQ the rating plans 
permitted by this Act. 

2. Cooperation. CQQperatiQn amQng advisQry organizations 
Qr amQng advisQry Qrganizations and insurers in ratin~~ 
other matters within the sCQpe Qf this Act is authQrized. but any 
filings resulting from such cQoperation are subject to all 
prQyisiQns Qf this Act. The superintendent may review any such 
cQQperative activities and practices and if. after hearing. any 
such activity Qr practice is found to viQlate the prQvisions Qf 
this Act. the superintendent may issue an Qrder requiring the 
discontinuance Qf the activity or practice and may take any other 
action as permitted by law. 

52383-A. Monitoring competition 

1. Monitoring. The superintendent shall mQnitor the degree 
of competition in the workers' compensatiQn insurance ·ma~ 
The superintendent shall utilize existing relevant information 
and analytical techniques and may cause or participate in the 
development of new relevant informatiQn. analytical techniques 
and other SQyrces. ' 

2. Consideration of factors. The superintendent Shall 
consider, in additiQn tQ any Qther relevant factors. the 

A. The number of insurers actively engaged in providing 
CQverage: 

B. Market shares and changes in market shares: 

c. Ease of entry and exit by insurers in and out of the 
workers' compensation insurance market: and 
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D. Tests relating to market structure. market performance 
and market cond~ 

3. Degree of competition. The superintendent shall 
consider approved self-insured employers when eyaluating tha 
degree of competition in the insurance market. The 
superintendent shall report by Noyember 1. 1994 and· annually 
thereafter on the status of the market to the Goyernor and to the 
jcint standing committee of the Legislature haying jurisdiction 
oyer workers' compensation insurance [ate regulation matters. 

§2384. Horters' compensation advisory organizations 

~Se!tcl<.t=i o!lnl!slL--,2 .. 3u2L11!":-:lAL-.lOt~o,--,2,,-3iL2 .... l .. -::JD"--<a ... p!J,p"'llly'--' .... t.llO--lw"'or/jruk.,e"'rus ... ·_-"c"'o"'m .... p"'e Illilil.i!m 
insurers and advisory organizations to the extent not 
inconsistent with this Act. 

§2384 A. AdVisory organization filing requirements 

I, Filina. Eyery adyisory organization shall file with the 
~perintendent eyery pure premium. manual of rating rules. rating 
schedule and change. amendment or modification of the foregoing 
proposed for use in the State at lease 30 days prior to the 
proposed effectiye date. 

2. Effective date. The superintendent may extend the 
proposed effectiye date for an additional period not to exceed 60 
days if the superintendent giyes written notice to the advisory 
Jll.Qanization that made the filing that the superintendent needs 
additional time for consideration of the filing. The 
superintendent may reguire any additional information necessaQ' 
to evaluate the filing. 

3. Disapproyal. The superintendent may disapproye. without 
hearing. an advisory organization filing that has not become 
effective if the pure premiums are excessive. inadequate or 
l.!nfairly discriminatory or if the rating rules or rating 
procedure would produce premiums that are excessive. inadequate 
2L-J,Lnfairly discriminatory. If the pure premium rates. rating 
rules or rating schedule has been disapproved. the advisory 
lli9anization must be notified of the reason for disapproval and 
must be given a hearing upon a written request made within 
30 days after the disapproyal order. 

§2384-B. Statistical recording and reporting 

1. Collection ond report~.6k". The stiliill~ 
advisory organization designated pursuant to section 2382-B. 
~bsection 2 shall develop and file with the superintendent a 
plan that includes a comprehensiye data collection and reporting 
system for insurers. The superintendent shall designate an 
Jll.Qanization to collect and report. to the extent applicable. the 
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Q2ta for self-insurers reguired by this section. The purpose of 
the system is to permit the superintendent. in a timely manner. 
to analyze insurance rates and claims practices of insurers and 
self insurers. 

2. Data collected. The data collection and reporting 
system must contain. at a minimum. the following: 

A. Basic information on each claim. including! 

H) Name. address and identification information of 
the employee. employer and insurer or self-insurer: 

Cal File identification number or numbers. insJ.U:lmCJl. 
policy number and occupation and classification codes: 

(3) Date of hire. age of employee at injury and 
employee's prior workers' compensation claim history: 

(4) Attorney. if any. and date of involyementl 

B. Claims history information on each claim. including: 

(1) Date of injury or exposure to disease. date of 
first report. type of injury or exposure disclosure and 
affected body part: 

(2) Preinjury wage history. date of initial payment 
and date of notice of controversy. if any. together 
with the reason for denial: 

(3) Date of maximum medical improyement: 

(4) Identification of cumulative or opened claims: and 

(5) Duration of wage loss period or periodS I 

C, Information concerning former Workers' Compensation 
Commission and Workers' Compensation Board proceedings. 
including: 

Cl) For each informal conference. mediation and 
arbitration. the date. commissioner. hearing officer. 
mediator or arbitrator for the proceeding. inyolvement 
of attorney or other designated representatiye and the 
resolution; and 

12) For each hearing. the date. commissioner .. hearing 
officer. inyolvement of attorney or other designated 
representatiye and the decision of the commissioner or 
the hearing officer. If a disputed claim results in 
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multiple hearing dates. the decision must be reported 
for the last hearing date: and 

D. Cost of payment information on each claim. identified as 
open or closed. including: 

(1) Aggregate payments to date to any physician. 
hospital or other medical provider. The superintendent 
may reguire information on payments to date to any 
physician. hospital. medical rehabilitation provider or 
other medical provider. together with a description of 
the services. the name of the proyider. the amount of 
pa~ent and the date of service: 

(2) Pa~ents made to date for weekly compensation. 
impairment benefits. death benefits. funeral egpenses. 
employee legal expenses. employer legal expenses. lump 
sums. witness fees. penalties. employment 
rehabilitation services with a description of the 
services and name of the rehabilitation provider. and 
any other !;ype of payments under former Title 39 or 
Title 39 A: 

(3) With tespec!; to open claims. an estima!;e of !;o!;al 
ou!;s!;anding liability and separately sta!;ed outs!;anding 
liabili!;y for medical care. indemni!;y. emplo~ent 
rehabilitation and any o!;her !;ype of paymen!;s: and 

(4) Iden!;ifica!;ion. bo!;h on payments end· ou!;s!;anding 
liabili!;ies. of benefit offse!;s for Social Security. 
unemploymen!; insurance. employer-provided pensions and 
any other source, 

For medical only claims. !;he superin!;enden!; may establish a claim 
.till:.e.;hold under which !;he de!;ailed claim reporting reguirements 
of !;his subsec!;ion do not apply. 

3. Special da!;a calls. The superintenden!; may. with prior 
no!;ice. require !;he insurer and self-insurer s!;a!;is!;ical advisory 
~rganizatiOns to conduc!; special data calls !;o collec!; 
information usable !;o evalua!;e the cos!;s or operations of !;he 
w~rkers' compensa!;ion sys!;em. Any special data call imposed by 
the sllperintendent under this provision mils!; give dlle 
consideration !;o !;he informa!;ion collected and main!;ained by 
insllrers and self-insurers. Regues!;s for information no!; being 
collec!;ed on !;he effec!;ive da!;e of this subsection must be 
prospec!;ive. 

4. Q!;ber data collection systems. The statis!;ical advisory 
organiza!;ion may rely on data collec!;ed and reported by o!;her 
data J;lathering organiza!;ions or agencies. such as the Workers' 
Compensation Board or !;he Departmen!; of Labor. If the 
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~tis!;ical advisory organization is !;o incorporate da!;a from 
other sources. it mus!; sa!;isfy itself !;ha!; the data is 
sufficiently complete and accura!;e for !;he purposes for which it 
is to be used. The Workers' Compensa!;ion Board and the 
Department of Labor shall assis!; !;he statistical advisory 
organiza!;ion in the developmen!; and maintenance of a 
comprehensive data base by recording and making available 
informa!;ion within the cus!;ody and con!;rol of each. respec!;ively. 
pursuan!; !;o !;he reguest of !;he s!;a!;is!;ical advisory organization. 

5. Noncompliance penalties. The· statistical advisory 
organiza~ion must include as part of its plan a means of 
moni!;oring member or subscriber compliance with the repor!;ing 
requirements ond must include 0 schedule of monetary penalties 
for failure to comply wi!;h reporting requirements. 

6. Reports. The superintenden!; shall prescribe the 
freguency of and schedule for reports by !;he sta!;is!;ical adVisory 
organization. Repor!;s mus!; be reguired on a!; least an annual 
~ 

7. Rules. The superin!;enden!; shall heve !;he authori!;y to 
adop!; reasonable rules with respec!; !;o !;he recording and 
repor!;ing of claim informa!;ion. including !;he recording and 
repor!;ing of expense or experience items !;hat are not 
~ically applicable !;O !;he State but reguire an alloca!;ion of 
experience or expenses !;o !;he Sta!;e. 

O. Confidentiality. Any repor!; of information relating to 
a par!;icular claim is confidential and may not be revealed by the 
superintenden!;. excep!; !;hat !;he superintenden!; may make 
~la!;ions including !;his experience. Any informa!;ion provided 
!;o !;he superintendent regarding self-insurance is confidential to 
the ex!;ent protected by Title 39-A. sec!;ion 403. 

9. Al:;curlM:Y. The statistical advisory organization shall 
!Ake all reasonable s!;eps !;o ensure !;he accuracy of the 
informa!;ion provided to i!; and reported by it. 

10. Claims covered. This section applies !;o all claw 
occurring on or after January 1. 1989: !;o all dea!;h. permanent 
to!;al and major permanen!; par!;ial claims occurring be!;ween 
January 1. 1987 and December 31. 1988; and !;o a reasonable 
~ple. as approved by the superintendent. of all o!;her indemnity 
claims OCcurring be!;ween January 1. 1987 and December 31. 1968. 
The superintenden!; may suspend the repor!;ing requirements of 
specific items for periodS when informa!;ion that is !;o be 
ob!;ained from the Workers' Compensa!;ion Commission of workers' 
Compensation Board is !;emporarily unavailable from those entities. 

~305. Qptiopal deductibles 
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1. Optional deductible. Each insurer transacting or 
offering to transact workers' compensation insurance in the State 
shall offer optional deductibles to employers that may be used 
upon election by the insured. 

2. Indemnity. Deductibles must be available for indemnity 
benefits in amounts of $1.000 and $5.000 per claim and in other 
reasonable amounts as may be approyed by the superintendent, 

3. Reimbursement. The deductible form must provide that 
the claim must be paid by the applicable insurer. which must then 
be reimbursed by the employer for any deductible amounts paid by 
the carrier. The employer is liable for reimbursement up to the 
limit of the deductible. 

4. Deductible not reguired. An insurer is not reguired to 
offer a deductible to an employer if. as a resUlt of a credit 
investigation. the insurer determines that the employee is not 
sufficiently financially stable to be responsible for the payment 
of deductible amounts. 

S2385 A. Kedical e~nse deductibles 

Each insurer transacting or offering to transact workers' 
compensation insurance in the State shall offer deductibles for 
medical expenses as follows. 

1. Optiopal deductible of 3250. To employers who are not 
experience-rated. insurers shall offer a deductible of $250 Pllr 
occurrence, 

2. Optional deductible of 32S0 or 'SOO. To employers whose 
premium is between 100'\, and 500'\ of the premium gualifying for 
experience rating and to all employers in the logging and 
lumbering industries. inclUding employers of driyers. and sawmill 
industries. insurers shall offer a deductible of $250 or $500 per 
occurrence. 

3. Mandatory deductible of 3500. Except for employers that 
qualify under subsections I and 2. insurers shall proyide a 
deductible of $500 per occurrence to employers of more than 10 
employees whose premium is oyer 500'\, of the premium gualifying 
for experience rating. 

S238S-8. Disclosure of premium information 

All policies issued to employers for workers' compensation 
insurance must disclose clearly to the employer as separate 
figures the base rate. the employer's experience modification 
factor for each year included in the formula pursuant to section 
2382-D. the medical. indemnity and administratiye portions of the 
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premium and the portion of the premium attributable to the 
workplace health and safety consultation seryices. 

When a policy is issued to emplQyers for wQrkers ' 
cQmpensation insurance. it must be accompanied by a statement 
disclosing the percentages of premium expended during the 
preyious year by the insurer for claims paid. lQss control and 
other administratiye costs. medical provider expenses. insurer 
and emplQyee attQrney's fees and priYate inyestigatiQn cQsts. 

S238S-e. WorkPlace health and safety consultations 

Workplace health and safety cQD!mltation seryices proyided 
by workers' cQmpensatiQn insurance carriers to employers with an 
experience rating factor of one or more are subject to the 
fQllQwing. 

1. DefinitiQns. As used in this section. unless the 
cQntext Qtherwise indicates. the following terms haye the 
fQllowing meanings. 

A. "Workplace health and safety cQnsultatiQns" means a 
service proyided to an emplQyer to adyise and assist the 
emplQyer in the identification. eyaluatiQn and control Qf 
existing and potential accident and Qccupational health 
problems. 

2. Standards for workPlace health and safety 
coosultatiops. The superiotendent shall adopt rules establishing 
the standards for approyal of workplace health and safety 
consultations provided to employers by insurance carriers, 
including proyisiQn Qf adeguate facilities. gualificatiQns Qf 
persons prQyiding the consultatiQns. specialized technigues and 
prQfessional seryices to be used and educational seryices to be 
offered tQ employers. 

3. Beg:uired coverage and premium. All insurance carrjers 
writing wQrkers' compensation coyerage in the State shall Qffer 
workplace health and safety cQnsultations to each emplQyer as 
part of the wQrkers' compensatiQn insurance ~Qlicy. The premium 
for the workplace health and safety consultation must be 
identified as a separate amount that must be paid. 

4. Optional purchase frOll another provider. An employer 
may elect to purchase wQrkplace health and safety consultation 
seryices from a prQyider Qther than the insurer. Upon submission 
by the emplQyer Qf a certificate of completion Qf wQrkplace 
health and safety consultation seryices frQm another apprQyed 
proyider. the insurance carrier must refund to the employer the 
PQrtiQn Qf the premium attributable to the workplace health and 
safety consultatiQn, 
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5. Rotification to employer: request fo~nsultation 
services. An insurance carrier writing workers' compensation 
insurance coverage shall notify each employer of the type of 
workplace health and safety consultation services available and 
the address or location where these services may be requested. 
The insurer shall respond within 30 days of receipt of a request 
for workplace health and safety consultation services. 

~~s to employers. In any workplace health and 
safety consultation that includes an on site visit. the insurer 
shall submit a report to the employer describing the purpose of 
the visit. a summary of the findings of the on-site visit and 
evaluation and the recommendations developed as a result of the 
evaluation. The insurer shall maintain for a period of 3 years a 
record of all requests for workplace health and safety 
consultations and a copy of the insurer's report to the employer. 

7. Safe workplace responsibility. Workplace health and 
safety consultations provided by an insurer do not diminish or 
replace an employer's responsibility to provide a safe 
workplace. An insurance carrier or its agents or employees do 
not incur any liability for illness or injuries that result from 
~ny consultation or recommendation. . 

§23Q5 D. Safety groups 

A safety group is an insured plan that provides for an 
alternative source of insurance for members of an organization or 
~iatiQn. An insurer may issue 8 workers' compensation and 
employers' liability policy or policies insuring a safety group 
if the following requirements are met. 

1. Filings. The organization or association shall file 
~h the superintendent; 

A. A copy of its articles of incorporation and bylaws or 
its agreement of association and rules governing the conduct 
~ts business. all certified by the custodian of t~ 
originalS: 

P. An agreement that only a member of the organization or 
association is eligible for insurance as a member of the 
9IQYP and that it will notify its insurers within 10 days if 
any member fails to remain a member in good standing in 
accordance with the standards and rules of the organization 
or association: 

C. A description of the operation and makeup of a safety 
committee which. by means of education and otherwise. will 
seek to reduce the incidence and severity of accidents or 
claims: and 
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D. An agreement. if the policy is a group policy. duly 
executed. guaranteeing that. if the insurer notifi'e~ 
safety group of the nonpayment of a premium by an insured 
member within 60 days after the premium was due. the safety 
group will pay to the insurer the amount of any past due 
l!-[.IrnIium that does not exceed the amount of the dividends 
that are due the safety group or its members from the 
insurer. The safety group shall promptly notify the insurer 
of the known insolvency of any member of the group and shall 
request. upon learning of the insolvency. the removal of the 
member from the group. A copy of the resolution of the 
governing superintendent of the group authorizing the 
execution of the guarantee agreement must be filed with the 
superintendent and with the insurer issuing the group policy. 

2. AdVance premium discounts. Any advance premium discount 
for any new or existing safety group must be filed with the 
s~perintendent not later than 5 days after the effective date. 

3. Hanagement. The safety group shall designate a person 
to act as the manager or authorized representative of the group. 
The manager or representative may be remunerated by the members 
~penses. inClUding all ordinary operating el!penses of the 
group. but the amount charged to members may not exceed 10'\, of 
earned premiums. 

4. Dividends. Dividends or returned premiums paid or 
credited to a safety group must be paid or credited to the 
individual members of the group. except that the indebtedness for 
any unpaid premium must be first deducted from any dividend or 
premium returned. 

5. Other regpirements. Any safety group formed or 
~rating under this section is subject to the requirements of 
sections 2931 to 2940. except that the safety group or the 
insurer may establish reasonable underwriting standards regarding 
eligibility for acceptance and continued membership of the safety 
QI2Yp. These underwriting standards must be filed with the 
superintendent and may be disapproved by the superintendent if 
they unreasonably limit membership in the safety group, 

52385-£. MOrters' compensation insurance: registration of 
employee leasing companies 

A corporation. partnership. sole proprietorship or other 
~ess entity that provides staff. personnel or employees to be 
employed in the State to other businesses pursuant to a lease 
a.rrangement or agreement must. before becoming eligible to be 
issued a polIcy of workers' compensation insurance. register with 
the superintendent pursua~Title 32. chapter 125. Employee 
leasing companies are Subject to rules applicable to workers' 
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compensation insurance as adopted by the superintendent and to 
penalties as defined in Title 32. section 14058. 

SZ386. Harkers' compensation insurance residugl market mecbani~ 

I. Participation. All insurers authorized to write 
workers' compensation and employers' liability insurance in this 
State shall pqrticipate in the workers' compensation insurgnce 
residual market mechanism. which is composed of an Accident 
Prevention Account and a Safety Pool. The residual market 
=hanism is not A state fund and the State has no proprietary 
interest in it or in any contributions made to it. This 
mechanism is exempt from any budgetary control or superyision by 
state agencies. except to the extent an insurance company is 
supervised or controlled by state agencies. 

z. Rules. The superintendent shall adopt rules for the 
PYX~ of encouraging workers' compensation insurers to take 
workers' compensation policies out of the residual market by 
M..tablishing credits applicable to any assessments that may be 
ordered under section 2386-A or by any other means. The criteria 
for applying credits must include consideration for policies 
llken out of the residual market prior to as well as a~illt 
effectiye date of the rules. 

3. Accident Prevention Account: eligibility. Eligibility 
for insurance from the Accident Preyention Account is as follows. 

A. The Accident Preyention Account is an insurance plan 
that proyides for the eguitable apportionment among insurers 
of insurance that may be afforded applicants who are 
entitled to. but unable to. procure that insurance through 
ordinary methods because of their demonstrated accident 
freguency problem. measurably adverse loss ratio over a 
periOd of years or demonstrated attitude of noncompliance 
with safety requirements. 

B. An employer is eligible for insurance from the Accident 
Preyention Account if; 

(1) The employer has at least 2 lost-time claims oyer 
$10.000 and a loss ratio greater than 1.0 oyer the last 
3 years for which data is ayailable: and 

(2) The employer haS attempted to obtain insurance in 
the yoluntary market agd has been refused by at least 2 
insurers that write that insurance in the State. For 
the purpose of this sectiog. an employer is considered 
to haye been refused if offered insurance only under a 
retrospectiye rating plan or plags. 
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4. Safety Pool: eligibility. Eligibility under the Safety 
Pool is as follows. 

A. The Safety Pool is an insurance plan that proyides for 
an alternatiye source of insurance for employers with g2.!l.ll 
safety records. 

B. An employer is eligible for the Safety Pool if that 
employer; 

11) Has had no more than one l2.li.t.=..time claim in the 
last 3 years for which data is ayailable. regardless of 
the resulting loss ratio I 

(2) Has a loss ratio that does not exceed 1. 0 or has 
had no more than one lost-time claim oyer $10.000 oyer 
the last 3 years for which data i"s aYAUAble: or 

(3) Has been in business for less than 3 years. 
proyided that the eligibility termigates if the 
employer' 5 loss rAtio exceeds 1. 0 And the employer has 
~east 2 lost-time claims oyer $10.000 each at the 
end of any yeat. 

C. A member of the Safety Pool who fails to meet 
eligibility reguirements under pAragraph B must be ordered 
to leaye the Safety Pool after notice under former Title 39. 
section 23. subsection 1. 

5. Plan of QperAtion. The superintendent shall adopt rules 
Pl!rsuant to Title 5. chapter 375. subchap!&r II. establishing a 
plan Qf operation for the residual market mechanism. The plan of 
operation must contain those terms that the superintendent in the 
superintendent's discretiQn determines necessary. 

A. The plan must include an experience rating system and 
merit rating plan proyiding that the premium of each 
employer in the account is modified either prospectiyely or 
retrospectiyely. An experience modificatiQn may only be 
applied to the manual rate of the plan. The sensitiyity of 
a rating system may vary by size Qf the risk inyolyed. 

B. The plan must include a prQcedure to handle appeals 
filed pursuant tQ former Title 39, section 106, subsection 
Z. paragraph B. 

C. The plan must proyide for premium surcharges for 
employers in the Accident Preyention Account based on their 
specific loss experience within a specified period or Qther 
factors that are reasonably related to their risk of loss. 
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11) NQ premium surcharge may be applied 
whQse threshQld lQSS ratiQ is less than 

tQ a ri.!ik 
1.0. The 

threshold loss ratio is based Qn the ratiQ of UL" to 
UP" where: 

la) "L" is the actual incurred losses Qf a risk 
!!uring the previQus 3-year experience perio!! as. 
reporte!!. except that the largest single lQSS 
!!uring the 3-year periQd is limite!! tQ the amount 
of premium charge!! for the year in which the loss 
occurre!!: an!! 

Ib) "P" is the premium charged to a risk during 
that 3-year perio!!. 

(2) Premium su~~~pply to a premium that is 
experience or merit rating mQdifie!!. 

(3) Premium surcharges are base!! on an insured's 
adverse 'deviation from expected incurred losses in tile. 
State. The surcharge is based Qn the ratio of "A" to 
"Bu where; 

(a) "AU is the actual incurred losses of a risk 
Quring the previQus 3-year experience periQ!! as 
reporte!!: an!! 

Ib) "B" is the expecte!! incurre!! losses of a risk 
during that periQ!! as calculate!! under the unifQrm 
~xperience or merit rating plan multiplied by the 
risk's current experience or merit rating 
mQdification factQr. 

(4) The premium surcharge is as follows! 

Ratio of "A" to "P" Surcharge 

Lelili than 1.~0 
1.,0 Q[ greater. lmt lllli5 than 1.30 
J..30 Q[ gr!later. bllt leClG thitlLL..iQ 
1.~0 Q[ g[ei!t~g:,- bllt l!llili than 1.50 
1.50 Q[ greater 

D. Commission5 llnd!lr a plan mlliit be !llitablished at a level 
that i5 neither an incentiV!l nor a diliincentiv!l to place an 
employer in th!l r!lSi!!llal market. 

E. In addition to factorli in paragraph5 A tQ C. any 
serV1C1ng contract must be approV!ld Qn the balii5 of 
acceptable priCe and P!lrfQrmanc!l. 
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F. If after nQtice and hearing the superin~ 

determines that insurers are unwilling tQ prQvide services 
that are reasQnably necessary fQr the QperatiQn Qf the plan. 
the superintendent may award service CQntracts within 
variQus areas Qf the State Qn the basis Qf acceptable price 
and perfQrmance. If the superintendent chQQses tQ award 
such CQntracts. the specificatiQns must give special 
consideration to lQSS control. safety engineering and any 
other factor that affects safety. 

6. Rates. Rate filings fQr rates in the Accident 
Prevention Account and the Safety Pool must be made tog~ther anQ 
are subject to former sectiQn 2363. 

A. A rate filing for the residUal market must inclu!!e 
experience and merit rating plans. The experience rating 
plan is the uniform experience rating plan. The merit plan 
must prQvi!!e the maximum cre!!its possible to Safety Pool 
members Qn the basis of individual loss experience. 
.iru:..l.illtlng fregnency and severity. consistent with this 
chapter an!! so un!! actuarial principles. 

B. The sllPerintendent 5hall review th!l rat!ls. ratin~ 
and rlll!ls. including rat!lli for individllal classifications. 
and fmbclassificatiQnli. in the Accjdent PreventiQn Accollnt 
and the Safety Pool at lealit Qnce every 2 yeau and may 
review rates mOre freguently if necessary. 

c. In a residual market rate proce!lding. the IillPerintend!lnt 
may order payment of diyidendli to insllre!!1i in the Saf!lty 
Pool to th!l extent that the PQol'1i experience SllPPQrtli 
them. Tbe lillperinten!!!lnt may a!!opt rllieli establilihin9L-!l 
diyi!!end plan fQr the Safety Pool to proyi!!e an inc!lntiV!l 
for jmplementation of liafety programs by insllredli in th!l 
PQQl. The sllperinten!!ent may employ ollt!i1de COP/illltant5 tQ 
assilit in th!l deyeIopID!lnt of these ruleli. the c05tli of which 
mllst be pal!! by the Saf!lty Edllcation an!! Training Flln!! 
elitablhhe!! llnder Title 26. IiBction 61 to the !lxtent that 
fllOdli are available. 

7. Handato~ deductible. A deductible' appli!lli tQ all 
workers' compensation insurance policies issued to employers in 
the Accid!lnt Prevention Accollnt that me!lt the following 
'lllalification5 ; 

A. A net annllal premiwn of $20.000 Qr mQre liubject tQ 
a!!jllstment Pllrsllant to this sectiQn in the State: 

B. A pr!lmillm not subject to retrospectiY!l rating: and 
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C. The employer's threshold loss ratio, as determined under 
subsection 4, paragraph B, subparagraph (1), is 1.0 or 
g~ 

The deductible is Sl,OOO per claim but applies only to wage loss 
benefits paid on injuries occurring during the policy year. In 
no event may the Sum of all deductibles in one policy year exceed 
the lesser of 15~ of net annual premium or $25,000. Each loss to 
which a deductible applies must be paid in full by the inSurer. 
After the policy year has expired, the employer shall reimburse 
the insurer the amount of the deductibles, This reimbursement 
must be considered as premium for purposes of cancellation or 
nonrenewal, 

For purposes of calculations required under this section. losses 
must be evaluated 60 days from the close of the policy year, 

Annually, on July 1st, the superintendent shall, by rule, adjust 
the S20,000 premium level established in this subsection to 
reflect any change in rates for the Accident Prevention Account 
and any change in wage levels in the preceding calendar year. 
~pges in wage levels are determined by reference to changes in 
lhlLJilate average weelc1y wage. as computed by the Department of 
Labor, Bureau of Employment Security. Any adjustment is rounded 
off to the nearest $1,000 increment. 

This subsection takes effect on the effective date of the first 
approved rate filing after the effective date of this Act. 

8. Handatory retrospective ratinQ:gg,... _.:.lTllhifle'--.JsiluU;Pllieur:...lillnut;s;eunu;d!J:etInllt---.lmwaaJ(:y 
impQs~e~_£r~e~t£ro~sppe~c~t~1~'v~e~_Lr~at~l~'nrug9-_p~la~nus~_YUllngd~e£r_~tllh~e~-Af~o~l~l~o~w~i~n~g 
circumstances: 

A. The superintendent shall by rule establish standards 
governing the application of retrospective rating plans 
lU!1er which the superintendent may order, after hearing, a 
retrospective rating plan for an employer in the Accident 
Prevention Account wbo has sufficient size in terms of 
premium and number of employees to warrant such rating and; 

\ ,--. 

(ll For the 3 most recent years for which data is 
~le, an experience modification factor and a loss 
ratio that may indicate a serious problem of workplace 
safety: or 

(2) A demonstrated record of repeated serIous 
violations of workplace health and safety regulations 
adopted under the Maine Revised Statutes, Title 26, 
chapter 6, or 29 United States Code, Chapter 15, 
~ever is applicable. 
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B. The maximum premium, including any applicable surcharge 
under this section, may not exceed l50~ of standard premium. 

9. Credits for qualifying safetr programU.~ 
superintendent shall adopt rules to establish dividend plan~rul 
premium credits between 5." and 15." of net annual premiums for 
policyholders that establish or maintain qualifying safety 
programs. The rules must identify the classifications by which 
policyholders are eligible for the credits and establish criteria 
for qualifying s8fety programs and procedures to be followed by 
~rvicing carriers in approving and 8uditing compliance with the 
safety programs. The uuperintendent may employ outside 
consultants to assist in the development of rules under this 
subsection, the costs of which muut be paid by the Safety 
~ation and Training Fund eutablished under Title 26, section 
61 to the extent that funds are available. 

10. Contractu: consultantU. The superintendent may. in the 
Ulperintendent's discretion. enter into contracts for till: 
provision of any services necessary or appropriate to the 
operation of the residual market mechanism and may reiRin 
~ltants to provide. such other technical and professional 
services au the superintendent may require for the dischaL\!.lL..Q.I 
lh~perintendent's duties. 

11. Report. Beginning in 1993, the superintendent shall 
annually issue a report on or before April 1st to the Governor. 
the President of the Senate and the Speaker of the House of 
Representatives. The report must inclUde at least the following 
information relating to the Safety Pool: 

A. The percentage of total insured premium in the State 
written in the Safety Pool: 

B. The percentage of all inuU.r.e.!L..employers in the State 
written in the Safety Pool: 

C. The number of employers in the Safety Pool and the 
number who have entered or left: 

D. The total earned premium. paid losses. reserves and 
incurred losses: and 

E. The investment income of the Safety Pool and its met~ 
of allocation or detumination. 

12. Ruleu. The superintendent shall adopt rules to prOvide 
fl2.!.:...oan equitable distribution among insurers of any deficit or 
.6..!!.£Plus in the residual market not subject to section 2386 A. 
The rules must give due consideration to efforts by individual 
insurers to underwrite rluks in the voluntary market. 
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13. Producer fees. The servicing carrier in the residual 
market shall pay a fee to the producer designated by the employer 
on renewed policies upon payment Of premium due. The fee must be 
4'\, of the first $5.000 of renewal premium and 2.5'\, of renewal 
premium in excess of $5.000. The fee must be based on the state 
standard premium. 

14. Termination of residual market mechanism. Workers' 
compensation and emplQyers liability insurance coverage maY-llQ!; 
be issued through the workers' compensatiQn insurance residual 
market mechanism on or after January I. 1993. 

15. Loan. The wQrkers' cQmpensatiQn residual market PQQl 
..i.JLjmthorized to and shall. upon written reguest pursuant tQ 
section 3704. lQan to the Maine EmplQyers' Mutual Insurance 
CQmpany. initial funding of up to $1 million. 

SZ366 A. Kork~rs' compensation rates: annual surcharges and 
~ 

Beginning in 1992. the superintendent shall annually 
determine whether premiums cQllected from risks in the residual 
market and investment income allQcable tQ those premiums are 
g~ater or less than the incurred losses and expenses assQciated 
with that market. The superintendent shall hQld a hearing befQre 
making the determinatiQn and issue the determinatiQn by t~ 

earlier of June 1st or the date of decision concerning any 
request for a rate change pending before the superintendent on 
~Qry 1st of that year. In establishing surcharges under this 
section. the superintendent may approve application Qf surcharges 
to policies issued on or after January 1st. but priQr tQ the date 
Qf the superintendent' s Qrder. prQvided that the Ji'oUcies contain 
lJ:!nguage apprQved by the superintendent that is sufficient tQ 
notify policyholders that they may be subject to surcharges 
~prQved after the effective date Qf their PQlicies.· FQr 
purpQses Qf this section. the residual market is the Accident 
Prevention AccQunt and the Safety POQl. For purpQses Qf this 
section. "deficit" means the amount by which incurred losses and 
expenses assQciated with the residual market exceed premiums 
collected frQm risks in that market and investment income 
allocable tQ thQse premiums. The superintendent shall also 
determine whether insurers have in gQQd faith made their best 
efforts to maximize the number Qf risks in the yoluntary mar!le..t 
for workers' compensation insurance in the State. The 
superintendent may make timely and apprQpriate requests fQr any 
data determined necessary by the superintendent tQ make these 
determinations. 

In making the determinatiQns required by this section. the 
superintendent shall apply statutory insurance accQunting 
~an9~~~tilize sound actuaria~ciples. In making 
these determinations. lQsses for policies issued prior to Janu~ 
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I. 1968. may not cQnsidered. Each review must be on a 
policy-year basis and apply to the policy year prior to the year 
in which the reyiew is being made and all other prior PQlicy 
years beginning on or after January 1. 1988. The calculations 
and determinations reguired of the superintendent must be made Qn 
a cumulatiye basis for each policy year under consideration such 
that each year' s determinatiQn must be based oD all ayailable 
data relating tQ a giyen policy year. For each year under 
review. the superintendent shall determine the following. 

1. Premium surelus. If the superintendent determines that 
premiums collected frQm the insureds in the residual market and 
i'nyestment incQme allocable to those premiums are greater than 
the incurred losses and expenSes attributable tQ the risks in 
that market. the superintendent shall order an appropriate credit 
~plied to the premiums paid by PQlicyhQlders in the residuiU. 
market and employers who were PQlicyholders during the policy 
year for which the surplus was determined but who have since 
become self-insured. 

2. Premium deficit. Payment of any premium deficit is 
determined in the following manner. 

A. If the superintendent determines that premium~ 
inyestment incQme attributable tQ thQse premiums are less 
.tban incurred losses and expenses in the residual ma~ 
the superintendent shall then determine the rate Qf return 
for the insurance industry in the entire workers' 
compensatiQn market in the State. If the rate Qf return is 
found, considering all releyant factors, tQ be less tb2n 
reasonable. the superintendent shall order a surcharge on 
premiums paid by insureds in both the yoluntary and 
inYQluntary markets and emplQyers who were in either market 
during the policy year for which the deficit was determined 
but who haye since becQme self-insured. 

B. Any deficit determined by the superintendent pursuant to 
paragraph A is not tha responsibility of the insurers on an 
indiyidual or collectiye basis but is the financial 
QbligatiQn Qf all insured employers in the State, including 
employers whQ were insured during the PQlicy year for which 
the deficit has been determined but who haye since become 
self-insured. The surcharge must be in an amount at least 
sufficient to offset the adyerse cash flows resultant from 
the deficiency, provided that the applicatiQn of the 
surcharge does not prQduce a rate of return in excess of a 
just and reasonable profit in the entire wQrkers' 
compensation market in the ·State. In any eyent. the amQunt 
of the surcharge in any year must be at least egual to th~ 

inyestment income that......J!o.llld be earned in the 12 mQnths 
follQwing the surcharge on any portion of the deficit that 
is not recovered by surcharge in that year, except that the 
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mlperintendent is not required to order this minimum amount 
in the first policy year in which a deficit is determined 
with reSpect to a policy year. 

C. Beginning in 1992. the superintendent. after hearing and 
only if the rates in the entire workers' compensation market 
are inadequate to produce a reasonable rate of return. shall 
determine as of March 15th of each year whether insurers 
haye in good faith made their best efforts to maximize the 
number of risks in the yoluntary market. If the 
superintendent's determination is affirmatiye, the surcharge 
in paragraph A applies. 

If the determination is negatiye, then the superintendent 
Qball determine the percentage of workers' compensation 
insurance. by premium yolume, that has been written 
yoluntarily statewide. If the premium yolume in the 
yoluntary market is greeter than or equal to the amount 
specified in the table below. then the surcharge in 
paragraph A applies. 

Policy Year 

li!!.2. 
llll 
1991 and later 

Premium Volume 

If the superintendent de~nes that the percent~ 
premium in the yo1untary market is less than the percentage 
in the table above, the deficit collectible from insured 
employers is reduced as follows; for each reduction of 5\. 
or part thereof. below the required percentage. the total 
deficit amount is reduced by 10~ subject to a maximum 
reduction of 50\ of the deficit. 

3. Application of credit or surcharge. Credits or 
surcharges ordered by the superintendent apply to policies issued 
or renewed during the calendar year after the order of the 
superintendent is issued or for such other period as the 
superintendent may order. In the case of an employer who was 
insured during the policy year for which the surplus or deficit 
has been determined but who is self-insured in the year in which 
the surcharge or credit is ordered. indiyidually or as part of a 
group. the surcharge must be applied to the lowest of thel 

A. Discounted standard premium applicable to the employer 
for the period during which the employer was insured in the 
policy year the deficit was created: 

B. Manual premium applicable to the employer for the yeu 
prior to the year to which the surcharge is applied, 
multiplied by a fraction. the numerator of which is the 
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number of days the employer was insured in the policy year 
the deficit was created and the denominator of which is 365: 

= 
C. Discounted standard premium applicable to the employer 
for the year prior to the year to which the surcharge is 
applied. multiplied by a fraction. the numerator of which is 
the number of days the employer was insured in the policy 
year the deficit was created and the denominator of which is 
l.!i5.... 

The superintendent shall adopt rules to determine the method of 
collecting any surcharge or paying any credit ordered with 
respect to self-insured employers subject to surcharge or credit. 

4. Rules regarding dlstribYtion of deficit. The 
superintendent shall adopt rules that proyide for the equitable 
distribution among insurers of the portion of any deficit not 
surcharged to insured employers. The rules must giye due 
consideration to efforts by indiyidual insurers to underwrite 
risks in the yoluntary market. 

5. Review of ..... rket. The superintendent shall reyiew. on 
an annual basis. the operation of the entire market to determine 
the effectiyeness of this section. The superintendent may make 
~h recommendations. on a prospectiye basis, to the joint 
standing committee of the Legislature haying jurisdiction oyer 
~nking and insurance matters as the superintendent deems 
appropriate. 

6. Public Advocate participation. The Public Adyocate may 
participate as follows. 

A. The Public Adyocate, as appointed under Title 35-A, 
section 1701. mat partiCipate as a party in the hearing in 
which the superintendent makes the determinations reguired 
by this section. The Public Adyocate may make timely and 
appropriate requests for data necessary to participate in 
those determinations. 

B. At the time the superintendent begins the proceeding 
required by this subsection. the Insurance carriers 
participating in the proceeding shall pay to the 
superintendent a fee of $20,000, which the superintendent 
shall immediately credit to the Public Adyocate. The fee is 
to be segregated and expended for the purpose of employing 
outside consultants and paying other expenses, including 
staff salaries. to fulfill the requirements of this 
subsection. Any portion of the fee not so expended is to be 
returned to the insurance carriers. 
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7. Exemption from 1990 s~h~~~e. Notwithstanding this 
section. employers who were policyholders during the policy year 
for which the deficit was determined but who are self-insured in 
1990 are not subject to any surcharge ordered in 1990. This 
subsection does not exempt those employers from surcharg~ 

ordered after 1990 with respect to the deficit determined for the 
policy year beginning January 1. 1988. 

~it on deficits or surl:l!DXIDils. Notwithstanding any 
provision in this section. the procedures and obligatiohs created 
by this section apply to policy years ending December 31. 1992. 
No deficits or surpluses arising from policies issued to 
employers on or after January 1. 1993 are subject to this section. 

9. Final determipation of deficit or su~lus: timetable for 
~p;ge or c~Nit. In making the annual determination required 
by this section. the superintendent shall make a final 
determination of the deficit or surplus for any policy year with 
respect to which the superintendent has received 7 complete 
lInnual evaluati!)ns of residujjl mllrket policy yellr experience. 
B&gard1ess of receipt of 7 complete evaluations. the 
superintendent shall make a final determination regarding a 
policy yellr no later than the 8th calendar year following the 
close of the policy year under reyiew. If the supedntenr;knt 
determines that there is a surplus for that policy year. the 
JilIperintendent shall order a credit under subsection 1. If the 
JilIperintendent determines that there is a deficit for that policy 
year. the superintendent shall establish a schedule of surcharges 
to recover the rerol!inder of the deficit for that PRlicy yellr over 
a period not to exceed 10 years. except thllt in ellch year 
application of the surcharge is subject to subsection 2. 

§2387. Penalty for violations 

1. Civil penalties. A person or organization in yiolation 
of this chapter must be assessed by the superintendent a ciyil 
penalty not more than $I.OOO for each yiolation. except thl!..t 
where a yiolation is willful. a ciyil penalty of not more than 
~10.000 must be assessed for each yiolation. These penalties mal' 
be in addition to any other penalty provided by law. 

2. Sepap;ate violation. For purposes of this section. an 
insurer using a rate for which that insurer has failed to file 
the rate. supplementary rate information or supporting 
information as required by this subchapter. has committed a 
separate yiolation for each day that failure continues. 

3. License. The license of an advisory organization. 
£l!ting organization or insurer that fjjlls to comply with jjn order 
of the superintendent mjjy be suspended or revoked by the 
Administrjjtiye Court. 
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S~387-A. Public Adyocate 

1. Participjjtion llPd duties. The Public Advocjjte shjjll 
Iepresent the interests of insureds and policyholders in matters 
under this subchapter within the juriSdiction of the 
superintendent. including. but not limited to! 

A. Rate filings under this chapter: 

B. Rulemjjk'ing: 

C. Petitions by insurers to terminate license authority; or 
withdrawal plans submitted pursuant to section 415-A: 

D. Proceedings by the superintendent concerning the 
reasonableness and adequacy of the seryice proyided by any 
insurer: 

E. Pro~s by the superintendent 
~sonjjbleness and adequacy of the rates 
insurer: and 

concerning 
charged by 

the 
any 

F. Proceedings instituted by the superintendent concerning 
an insurer's license authority. 

l:he Public Advocate has the same right to request data as any 
other party before the superintendent and mal' petition the 
.Iil!l!illntendent. for good cause shown. to be allowed such other 
information as mal' be necessary to cjjrry out the purposes of this 
section. 

2. Petition. l:he Public AdYOCjjte has the right to re'luelit 
that the superintendent inyestigate the reasonableness of the 
service provided by. or the rates charged by. insurers. 

3. K~rt witnesses. l:be Public Adyocate mjjy employ 
witnesses and pjjy appropriate compensation and expenses to employ 
such witnesses. l:he funds for expert witnesses are available as 
indicjjted in section 2386. 

i. Appeal from sl!l!lttintendent's orders. The Public 
Advocate has the same rights of appeal from the superintendent's 
orders or decisions to which the Public Adyocate has been a party 
as other parties. 

5. Application. This section applies to any proceeding 
under former section 2367 or section 2386-A for policy years 1988 
through 1992 and for jjny other proceeding initiated prior to 
J..ru!J.!ary 1. 1993 or any continujjtion or appeal of jj proceeding 
initiated prior to January I. 1993. 

"SZ381 B, Sayi~s provision 
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Any experience rating. classification. statistical or other 
rating plan on file and approved Of legally in effect and not 
reguired· to be revised by this Act or by a decision of the 
superintendent remains approved for use in the State. These 
plans need not be refiled on the effective date of this Act. 

Any rates or forms approved for an insurer on file and 
t!l1proved or legally in effect and not required to be revised by 
this Act or by a decision of the superintendent remain approved 
for use in the State. These rates and forms need not be refiled 
on the effective date of this Act. 

Sec. B-13. Effective date. This Part takes effect January 1, 
1993. 

PARTC 

Sec. Col. 24-A MRSA §3701, as enacted by PL 1991, c. 615, 
Pt. 0, Sl, is amended to read: 

S3701. Purpose 

The Maine Employers' Mutual Insurance Company may--he iR 
established for the pUFpese purposes of providing workers' 
compensation insurance and employers' liability insurance 
incidental to and written in connection with workers' 
compensation coverage to employers of this State lit the highest 
level of service and savings consistent with reasonable 
applicable actuarial standards and the sound financial integrity 
of the company. It is also the purpose of the company to 
encourage employer involvement· and to be responsive to each 
division'S experience. practice and operating effectiveness. 

Sec. C-2. 24-A MRSA §3702, sub-§§3 to 6 are enacted to readl 

3. Division. "Division" means aD industry 
grouping as established under section 3712. 

4. Superintendent. "Superintendent" 
Superintendent of Insurance, 

or geographic 

means the 

5. Voluntary market. "Voluntary market" means the workers' 
compensation insurance market in which insurance companies 
voluntarily offer coverage to applicants who meet the insurerS' 
underwriting standards or guidelines. 

L--.1fod;ero· compensation residual market mechaniID!!... 
"Workers· compensation residual market mechanism" means the 
instrument to provide coverage to emplQYers not able to obtain 
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coverage in the voluntary market that immediately preceded the 
Maine Workers' Compensation Mutual Insurance Company. 

Sec. C-3. 24-A MRSA §3703, as enacted by PL 1991, c. 615, 
Pt. 0, Sl, is amended to read: 

S3703. Establishment 

The Maine Employers' Mutual Insurance Company may--he iR 
established as a an assessable domestic mutual insurance company 
subject to all the requirements and standards of this Title 
eHeept--tIloGe--f.FOOI-wM£h--i-t.--h that are applicable to cash plan 
insurers unlesa specifically eHeepted exempted from or which a~ 
clearly inconsistent with the provisions contained in this 
~~. Notwithstanding any other law to the contrary, the 
company's authority to operate is limited as follows. 

1. Horkers' compensation. The company shall provide 
workers' compensation insurance and employers' liability 
1n,surance incidental to and written in connection with workers' 
compensation coverage to employees in this State. The company 
may not write other lines of insurance. The company may not 
write reinsurance or excess insurance. 

2. EJ[clusion frOt1l guaranty funds. The company and its 
policyholders are exempt from participation and may not )01n or 
contribute financially to, nor be entitled to the protection of, 
any plan, pool, association or guaranty or insolvency fund 
authorized or required by this Title, 

a.--~Di~~al-~-9~-diFeoteFs.--~he-~~-~~~-appeiR~ 

~he-~~~4~-~-e~-~~e£~~~-~-the-£empany-~-Reti~ieatieR 

hY-~~~~~Rt&Rd&R&-~ha~-~~~-~uRde-have-~-eellee~ed 

iR-~-wi~h--seetieR-~---YpeR-~iaEm&R&r-~-heaFd 
shall--ge&aG~i&h-~~-£ha£~&E--eeRsi6teRt-~ith-~~-£hapte~--aRd 

pUFsue-the-£empaDY~G-~~4~~~~-Gam&e&~-mutual-iRsuFaRee 

eempaRy-e~-this-State~ 

The-~~-6ha~1-~~~~~~~~ia~-uRdeEwEitiR~-~-it~-~-~eF 

the-~~~~~-Fi6k6-~e-~-the-~~~ia~-iR~e~Fi~y 
e~-~h .. -eempaRY~ 

11. Incorporution. The company must be incorporated 
P.l!LIi.l!.8nt to provisions of sections 3306 to 3309. Nine 
incorporators representing the 8 industry divisions established 
pursuant to section 3712, subsection 1. paragraphs A to H. plUIi 
one at-large member must be appointed by the Governor within 10 
days after the effective date of this subsection. The 
incorporators shall appoint the initial 9 policyholder members of 
the board of directors. Upon appointment. the incorporators 
~all execute a certificate of organization as reguired by this 
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t.i.t.l!L .. 5!.mL .. i!ll!!!ediately pursue a certificate of authority for a 
mutual assessment casualty insurance company. 

5. Composition of the board. The board consists of up to 
13 members. Nine members must be policyholders who purchase 
workers' compensation coverage from the Maine Employers' Mutual 
Insurance Company, except that the initial appointment may 
include employers who have purchased coverage through the 
workers' compensation residual market mechanism, Three members 
must be persons who represent the public interest of the company 
and must be appointed by the Governor. Except for the initial 
selection of board members under subsection 4. each division as 
~blished pursuant to section 3712 must have one member on the 
board. The remaining board member is the President and ChW 
Executive Officer. 

6. Terms. The initial terms are staggered at 3. 2 and one 
year. with up to 3 each of policyholders and one each of public 
interest members, A full term is 3 years. No individual may 
serve more than 2 full terms as a director. 

7. Corl,>orate governance. The initial board of directors 
shall. at the organizational meeting of the' company to complete 
organization. adopt byl5!wS consistent with section 3359. The 
bylaws must provide a schedule of meetings and rules specifically 
relating to the conduct of meetings and voting procedures. 

8. Annual report. In addition to any other 'reports 
required by this title. the company shall submit a~ual report 
to the Governor and to the joint standing committee of the 
~islature having jurisdiction over insurance matters that 
discloses the business transacted by the company during the 
previous year and states the resources and liabilities of the 
~fiY--t2gether with other pertinent information considered 
appropriate by the board. The report must contain. at a minimum. 
a summary of the latest annual statement filing required to be 
filed under this Title with the Superintendent of Insura~ 

~red on a basis of statutory accounting precepts, Any 
variations between the annual statement and the annual report 
must be reconciled to clearly show variances and the basis for 
any different values, 

9. Nom~g cOllllllittee. The board shall create a 
nominating committee. The nominating committee shall present to 
the membership candidates to fill vacant or expiring board 
positions: nominations. however. may also be made at regular or 
~lal meetings designated to fill vacancies. The board. all. 
part of its plan of operation. sh~~pt a schedule of meetings 
and rules regarding the conduct of and voting procedures at such 
meetings. 
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Sec. C-4. 24-A MRSA §3704, as enacted by PL 1991, c. 615, 
Pt. D, §l. is repealed. 

Sec. CoS. 24-A MRSA §3704-A is enacted to read: 

S3704 A. Initial funding and operation 

Upon appointment of the initial board. the board shall elect 
a chair and shall employ a preli,ident who shall serve as chief 
executive officer. The company may borrow from the policy year 
1992 funds of the workers' compensation residual market 
mechanism initial Il.tart-up funds of up to $1.000.000. Any fundll. 
borrowed must be secured by future premiums collected and half of 
the funds bOrrowed plus interest must be repaid not later than 
March 31. 1994 and the remaining funds plull. interest mUll.t be 
repaid not later than March 31. 1995. Any funds borrowed must be 
repaid with interest at the rate actually earned on workers' 
compensation residual market assets during the term of the loan. 

Sec. C-6. 24-A MRSA §370S, as enacted by PL 1991, c. 615, 
Pt. D, §l, is amended to read: 

§3705. Ronstate agency 

The company is not considered a state agency or 
instrumentality of the State for any purpose. The company is not 
and may never be supported in any way by the State's General Fund 
Qr any guaranty by the State. any state agency or a divi.sion of 
the State. The State may not borrow or otherwise appropriate 
funds from the company. 

Sec. C-7. 24·A MRSA §3706, sub·§I, as enacted by PL 1991, c. 
615, Pt. D, §l. is amended to readl 

1. Annual report. 'fhe In addition to any other reports 
U1f[uired by this Title. the board shall submit an annual report 
to the Governor and the joint standing committee of the 
Legislature having jurisdiction over insurance matterll. indicating 
the business done by the company during the previous year and 
containing a statement of the resources and liabilities of the 
fund and any other information considered appropriate by the 
board. The report must contain. at a minimum. a summary of the 
latest annual statement required to be filed with~ 

superintendent prepared in accordance with statutory accounting 
principles. 

Sec. C·B. 24·A MRSA §§3707Io 3714 are enacted to readl 

§3707. PoKers of the board 

The board has full power. authority and jurisdiction over 
the company. 
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1. General 8uthoritr. The board may perform all acts 
necessary or conyenient in the exercise of any power. authority 
or jurisdiction oyer the company. either in the administration of 
the company or in connection with the business of the company to 
fulfill the purposes of this chapter. except as otherwise 
proyided to the diyisions under section 3712. 

2. Standard of performance. The board shall discharge its 
duties with the care. skill. prudence. and diligence as that of 
prudent directors acting in a similar enterprise and purpose. 

3. Personal liabi1itr. The members of the board and 
officers or employees of the company are not liable personally. 
either jointly seyerally. for any debt or obligation created or 
incurred by the company. 

4. President. The board shall appoint a president who 
shall serye as chief executiye officer and may appoint otbJrr 
executive officers as it determines necessary. 

5. Investment managers. The board shall appoint investment 
managers to oyersee and manage the inyestment of assets of the 
corporation in a manner that safeguards the yalue of those as~ 
and maX1m1zes investment return cOmmensurate with risk and 
liquidity restrictions contained in chapter 13. 

A. An inyestment manag~PQinted by the board is subject 
to standards applicable to fiduciaries responsible for 
Jia~ing assets of such a corporation. The inyestment 
manager must be appointed pursuant to a contract in writing 
that clearly establishes the fiduciary nature of the 
relationship of the fiduciary to the company. 

B. The board shall set inyestment policy for the inyestment 
managers of the company through an inyestment committee 
composed of not less than 3 members nor more than 5 members 
of the board. Transactions in the sale or purchase of 
securities by an inyestment manager may be in a nominee name 
as designated by the board. Authority to acguire or seil 
securities for the company must be conyeyed to the 
inyestment manager in writing by the investment committee. 

C. In any agreement empowering the inyestment managers to 
~ct for or on behalf of the company. there must be 
proyisions for periodic reporting by the managers respecting 
~ments held in the name of the company. the yield 
receiyed on such inyestments and any principal cas~~ 
held by depositories or the inyestment ma~ 

Page 170-LR3957(1) 

) 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

52 

D. Securities and property of the corporation must be held 
in a manner consistent with the reguirements for mutual 
insurance companies set forth in this Title. 

53708. General powers 

1. POwers. For the specific purpose of exercising the 
responsibilities granted in this chapter and effectuating the 
purposes of this chapter. the company has the powers otherwise 
granted to a casualty insurer and may: 

A. Hire employees or enter into contracts relating to the 
administration of a workers' compensation insurer; 

B. Declare a diyidend when there is an excess of assets 
oyer liabilities and surplus requirements established in 
this Title: and 

C. Enter into agreements to reinsure all or part of the. 
company's e.xposure to loss and to otherwise limit the risk 
to the compaDY-Qnd manage its financial condition. 

2. Assessments: plan of operation. The board shalli 

A. Assess policyholders to coyer its expenses. claJ~L 

Qbligations and other funding needs consistent with this 
chapter and Title; and 

B. Deyelop and file with the superintendent for review and 
approyal a plan of operatioD and any amendments to a plan of 
operation necessary or suitable to ensure the fair. 
reasonable and equitable administration of the company, 

§3709. Preside.nt and chief eKecutive officer 

1. Appoint;me.nt. The board shall appoint a president who 
shall serye as chief executiye officer and who is responsible for 
the operation of the company. The president must be qualified by 
education and experience to manage an organization with financial 
and operational obligations to its policyholders and claimants, 

2. Term. The president serves at the will of the board. 

~~IDR~ation. The president is entitled to compensati2n 
as established by the board and is subject to any reali.!1.IllW.le. 
requirements. including bonding, e.stablished by the board. 

4. Board member. The president is a member of the board, 
but may not be the chair of the board, 

5. Duties. The board, as part of its plan of operatioD,. 
shall designate the powers and duties of the president. The 
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~~nt may. with direction from the board. assist i~~ 
development of the plan of operation and other start-up functions. 

53710. Funding: su~lus 

1. Initial funding. The company shall borrow funds. 
including those authorized in section 3704 A. for initial 
2perating expenses. 

2. Ongoing funding. The company: 

A. Shall collect fr2m each applicant an advance premium of 
25'\, of the estimated annual premium and shall bill 
subseguent premiums with advance notice to insureds to 
ensure that if periodic premiums are not paid by insureds in 
a timely manner. that adequate time is available to give 
proper notice of cancellation IlriQr to previously collected 
Ilremium being fully earned: and 

B. May assess its Ilolicyholders for additi2nal funds to 
meet operating needs or as required by law. 

3. Transition su~1us. premium levels. Notwithstanding 
Qther provisions of this Title. the company is Ilermitted to 
pperate fn a periOd of up tp 10 years with a level pf surplus 
l~s~hRn that otherwise reguired fpr a mutual insurer authprized 
tp write casualty insurance if the following cpnditions are met. 

A. The company shall establish its rates at a level to 
cover its anticipated overhead expenses and to coyer, on a 
discpunted basis. the actuarially determined incurred 
claims and claim-settlement costs at no~ less than the 90'\, 
~idence level. The 90\ confidence level is that level pf 
anticipated claims and claim settlement costs for which the 
probability that the Ilrovision fpr actual cpsts will be less 
than the actual costs is 10\. 

B. The cpmllany shall annually file with the superintendent 
an actuarial analysis of its reserves and its proposed rate 
level. The cpmpany shall establish its reserves. including 
provisions fpr incurred but npt reported reserves. at not 
less than the 90'\, confidence level. 

C. Any surllluses from any fund year must be retained by the 
company and credited tpward its, surplus accpunt. No sur~ 
may be returned tp policyhplders or credited to pther fund 
years until the superintendent has certified that the 
cpmpany has achieved the surplus level required of an 
assessable domestic mutual insurance company authQrized to 
write casualty insurance, 
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D. Not later than 10 years frpm January 1. 1993. the 
company. thrpugh premiums. retained dividends. sale of 
bonds. assessments pr any pther legally authorized means. 
lihall accumulate surllius and obtain certification from the 
2Yperintendent that the company has pbtained the surp!Ys 
otherwise required under this Title. If the superintendent 
finds. after hearing. that inadequate surplus exists and the 
10-year transition peripd has expired. the superinte~ 
shall declare the comllany impaired and take appropriat~ 

actipn to rehabilitate or liquidate the company. If the 
superintendent finds that surllius is not being accumulated 
at an adeguate rate consistent with its premium vplume 
during the 10-year period. the sUllerintendent sh~ 
inform the board •. 

E. If the superintendent finds at the expiration of 10 
years of company operatipns. or earlier. that the company 
has accumulated or otherwise obtained surplus as reguired 
pursuant tp this Title for casualty insurance cpmpanies 
pperating 2n the cash plan. the reguirements contained in 
paragraphs A to C terminate. The company shall at that 
point be subject to the standards pf section 410 and othe.J;: 
sections of this Title applicable tp a mutual casualt¥ 
insurer writing workers' compensation insurance. 

53711. Operation of the companY 

1. Coverage avpilability. On or after January 1. 1993. tOe 
C9mpany shall provide Hprkers' compensation and inc~ 
emplpyers' liability coverage to employers ptherwise entitled to 
cpverage. but not able to pr npt electing to purchase coverage in 
~he voluntary insurance market. and npt authorized. eithe.J;: 
individually or as part pf a group. tp self-insure. An 
authprized self insured is eligible for coverage upon termination 
of self-insurance. 

2. Federal coverage. The board shall authorize the 
availability of federal workers' compensation cpverag~~ 
Lpngshore and Harbpr Workers' Compensation Act. 33 United States 
Code. Section 901. et seg •• the Defense Base Act. 42 United 
States Code. Section 1651. et seg.. the Federal Employers 
Liability Act. 45 United States Code. Sectipn 51. et seg.. and 
any federal maritime or admiralty cpverage. The board is 
authorized to make available Outer Continental Shelf Lands ACt. 
~ited States Code. Section 1331. et· seg •• coye~ 

l!2.nappropriated Fund Instrumentalities Employees' Retirem.e.n.t 
~edit ACt of 1986. 5 United States Code. Section 6171. et seg.~ 
.c.!U1Jll5!ge. and any other coverages by special endorsements that 
~y be reguired pf an insured by contract pr pther needs. 

3. Cover~enial. Tha company shall deny coverage to any 
52 employer who owes undisputed premiums tp a previous workers' 

Page 173-LR3957(1) 

-------------_._----



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

52 

compensation carrier or to the workers I compensation residual 
market mechanism. or fails to comply with reasonable safety 
requirements the company is legally authorized to establish. 

53112. Divisions 

The Maine Employer' s Mutual Insurance Company consists of 
industry or geographic divisions and a high risk division. 

1. Initial divisions. The initial divisions are the 
following industry divisions! 

A. Manufacturing. agriculture. fisheries and forestry: 

8. Services; 

C. Retail: 

D. Construction; 

E. Wholesale; 

F. Transportation and public utilities; 

G. Finance. insurance and real estate: 

H. State and local government: and 

1. High-riSk. 

Aliilgnrnents to each division are made by the board. Not more 
than 30 days after the assignment. a policyholdei may in writing 
appeal to the Bureau of Insurance on that assignment. 

2. Changes in divisions. After 2 years of operation till!. 
board. with the approval Of the superintendent. may change the 
separation of policyholders into revised divisions pursuant to 
subsection 1. Any proposed revisions must produce divisi'ons that 
are large enough to produce predictable loss experience. cover 
lU!penses of operation and result in levels of employer 
involvement and access to sa.fety and claims management services 
consistent with the purposes of this chapter. 

3. High-riSk division. The high risk division is· subject 
to the following provisions. 

A. For the period January 1. 1993. to December 31. 1993. an 
employer may not be eligible for the industry divisions. and 
must be placed in the high-riSk division if the employer haQ 
at least 2 lost-time claims. each greater than $10.000 and a 
loss ratio greater than 1. O. over tbe latest 3 years for 
Which data is available. 
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8. On or after January 1. 1994 the board. with the approval 
of the superintendent. may modify the eligibility standards 
for the high-risk division. if those standards limit those 
in the division to employers who have measurably adverse 
loss experience. have a relatively high claim frequency 
record or have demonstrated an attitude or practice of 
noncompliance with reasonable safety requirements or claims 
management standards. 

C. Eligibility requirements must be applied annually at the 
POliCY renewal date or. if the necessary claim history is 
not available at that time. 30 days after notice to the 
insured. 

D. In addition to any rating differential approved foL-thQ 
high-riSk division. during the periOd January 1. 1993 to 
December 31. 1993 the high-risk division shall provide for 
the following surcharges. 

(1) A payment for coverage surcharge may be applied to 
a risk with a threshold loss ratio of 1.0 or higher. 
The threshold loss ratio is based on the ratio of "L" 
to uP" when: 

(a) "L" is the actual incurred losses of a risk 
during the previous 3-year experience period a~ 

reported. except that the largest singl~~ 
during the 3-year periOd is limited to the amount 
of premium charged for the year in which the loss 
occurred: and 

(b)' "P" is the premium charged to a risk dllring 
that 3-year period. 

(2) Premium surcharges apply to a premium that is 
experience rated or merit rated. 

(3) Premium surcharges are based on a policyholder' s 
adverse deviation from expected incurred losses in this 
State. The surcharge is bMed on the ratio of "A" to 
"B" when: 

(a) "A" is the actual incurred losses Of a risk 
during the previous 3-year experience periOd as 
reported; and 

(b) "8" is the expected incurred losses of a risk. 
during that period as calculated under the uniform 
.e.JU1.I1rience rating or merit rating plan multiplied 
by the risle' s current experience rating or mex:iJ; 
rating modification factor. 
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RatiQ of "A" to "B" Surcharge 

"elili tban 1,20 
1.~0 Qr g[eater 11I!t Ie Iil Ii than 1.30 
1.30 Q[ greater bllt leliG tban 1.10 
1.gO Q[ greater bllt leliG than 1.liO 
1.50 Q[ gre~ter 

On Qr after Janllary 1. 1994. the bQard. with tbe 
al!P-rQval Qf the lillperintendent. shall mQdify or 
elimi@te a plan fn lill[cbargeli fQr PQl!cyhQldeu in 
the high-risk diviliiQn baGed Qn their specific IQsG 
experience beYQnd the unifQrm experience rating plan 
apprQved by the sllPerintendent. Any plan Qf sllrchargeG 
must cQnliider the actllal claimG experience Qf the 
emplQyer and must prQvide fQr rate adjustments 
reasQnably related tQ the emplQyerli' risk Qf lQIiIi. 

~®~les in tbe high rhk divlGiQn are liubject tQ 
!;!lis paragrapb. 

(1 ) A deduct ible al!P-lil>:e .... s_..Jt",Ql---'!a.,.l",l_-,c..,Q..,v,-,e ... rua...,g",e,--"f.>o<Q ... r 
RQlicybQldeU in the high rilik diviGiQn that meet the 
fQIIQwing gY<!lifjcatiQns; 

la) A net annual premium Qf $20.000 or mQr~ 

subject tQ adjllstment. pursuant tQ thh GectiQn. 
in the State: 

Ib) A p[emillm nQt lillbject tQ retrQGPective 
@ting: and 

I c) The PQlicyhQllkr' s threGhQld lQss rati~ 
determined under paragraph P. subparagraph 11>. iii 
1.0 Q[ greater. 

The deductible iii $1.000 a claim bllt applies Qnly tQ 
!!l!J}e lQGs benefitG paid Qn injllries Qcclluing during 
the year Qf cQverage. The SlIm Qf all dedllctibles in 
one year Qf cQverage may PQt exceed the lelilier Qf l5'\, 
Qf net annl!<!l payment fQ[ CQvefage Qr $25,000. Each 
lQSIi tQ which a dedllctible applieli mllst be paid in full 
by the cQmpany. After the year Qf cQverage has 
expi red. tbe PQlicyhQlder shall reimbllue tbe cQmpany 
the amQlInt Qf tbe dedllctibles, This reimblluement is 
cQnsidered as payment fn cQvera.ge fn pllrpQlileli Qf 
~cellatiQn Qf nQnrenewal. 
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lbe 

l.!n1ruis Qtherwise acted uPQn ali pfQvided fQr in 
subsectiQn 2. beginning October I. 1996. the board 
shall adjlllit. annllally. the $20.000 payment Qf cQverage 
level elitablished in thili IillbGectiQn tQ reflect any 
~nge in rates fQ[ tbe bigh-risk divisiQn and any 
~ange in wage leveh in the preced~endar year. 
Changes in wage levels are determined by reference to 
changes in the litate avenge weekly wage, as CQmpllted 
by tbe Department Qf LabQ[. SlIreall Qf Employment 
Security. Any adjllstment iii rQunded Qff tQ the nearest 
$1.000 increment. 

(2) FQr PQlicieli effective Qn Qr aft~nllary 1. 
1994. the bQard may mQdify. with the apP[Qval Qf tbe 
liuperintendent. tbe mandatQry dedllctible elementlil. Any 
mQdificatiQn Q[ eliminatiQn Qf thili rating featllre mllGt 
cQnliider the incentive impact on an emplQyer, the 
reaGQnableness of the retained CQlit relative tQ the 
claim bistQry. safety [ecQrd Qr claimli ma~t 
practices of impacted emplQyers and the ability Qf 
emplQyerli Qf all liizeli tQ abGQrb theGe CQstli, 

F. The bQard may file, with the su~~ 
retrQspective rating plans that. after hearing, may be 
~ed Qn an emplQyer with a demonstrat.d recQrd--21 
repeated seriQus viQlatiQnli Qf WQ[kplace health and safety 
rllleG and regulationli sllch ali thQlie adQPted IInder Title 26. 
chapter 6 Qr 29 United States CQde. Chapter lli. whichever iii 
applicable, 

G, The bQard Ghall develQP and file with the 
sllPerintendent. and. if nQt diliapprQved by the 
Iilllperintendent. make available tQ PQlicyhQldeu on a 
Y.2.l..ru!!;ary badli. retrQlipective rating p1anli. SlIch QptiQruU 
retrQspective rating planli mlllit be filed with the 
IiIlPe[intendent nQt later than Janllary I. 1994, 

4. Diyision 9Qve[ning boards. Eacb diviliiQn. except fQr 
high-rilik diviliiQn. bas its Qwn gQve[ning bQard. 

A. Tbe gQverning bQard mlllit be cQmpQGed Qf reprelientativeli 
Qf PQlicyhQldeu and emplQyeeli Qf the PQlicyhQldeu Qf the 
division. 

B, There must be 9 gQverning bQard members fQr each 
divililiQn. 6 emplQye[1i Gelected by the PQlicybQldeu within 
tbe divisiQn and 3 emplQyees Gelected frQm emplQyeeli Qf the 
~licyhQlderG within the divisiQn. FQr tbe initial 
.5election, members may be chosen from the workers I 

cQmpensatiQn residual market mechaniGm PQlicyhQlderli and 
tbeir emplQyeeli. The p[eGident. with the apPrQval Qf tim 
Maine EmplQyerli' MlItllal InsllranCe CQmpany bQa~ 
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di rectQrs. shall establish IlrQcedures fQr the initial ans:! 
subsequent selectiQn Qf gQverning bQars:! members. and 
l?£9~res fQr the filing Qf vacancies and relllacements. 
Terms are fQr 3 years Qn a staggeres:! basis. 

C. Each gQverning bQars:! shall elect a chair and that chair 
is the rellresentative Qn the cQmllany bQars:!. in accQrdance 
with the IlrQvisiQns Qf sectiQn 3703. 

P. The s:!ivisiQn gQverning bQard has reSIlQnsibility and 
authQrity in the fQlIQwing areas; 

0) SelectiQn Qf wQrkplace safety training staff Qr 
cQnsultants: 

(2) SelectiQn Qf claims aruninistratiQn and adjusting 
staff Qr cQnsultants: 

(3) MQnitQring and enfQrcement Qf PQlicyh~ 

CQmllliance with gQverning bQars:! llerfQrmance standards: 

(4) DevelQllment Qf s:!ebit ans:! credit Illans reflecting 
member safety IlrQgrams ans:! eHllerience: 

(5) Handling IlQlicyhQIs:!er grievances: 

(6) CQns:!ucting Ilremium aus:!it~ 

(7) HQls:!ing divisiQn meetings: ans:! 

(8) PerfQrming any Qther functjQn s:!e1egated tQ the 
s:!ivisiQn gQverning bQars:!. 

5. Functions not specifically granted. All functiQns nQt 
~Ilecifically grantes:! tQ the s:!ivisiQn's gQverning bQars:!s are 
functiQns of the board of the company. The fQllowlng functionli 
mllst be conductes:! by the company bQars:! Qf s:!irectQrs. which sh~ 
CQntract or hire personnel tQ administer these functiQns fQr the 
benefit of the s:!ivisiQns; 

(1) Investments: 

(2) AccQunting ans:! aus:!iting: 

(3) Legal services: 

(4) Actuarial services: 

(5) Overall rate level decisions: ans:! 

(6) AuthQrizatiQn fQr assessments tQ employers ans:! 
access tQ SUrlllus funs:!s. 
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6; Bigb-risll: 
division does not 
MvisQry cQmmi ttee. 
fQr Qperation Qf the 

division advisory conmittee. The hi~ 
have a gQverning boars:! but has a 7-member 

The bQars:! has reSIlQnsibiHty ans:! authQrity 
high-risk division. 

~3713. Servicing of the company and divisions 

The presis:!ent may enter into cQntracts. as s:!irectes:! by the 
bQars:! as IlrQvis:!ed fQr in this chapter. The divisiQns may enter 
intQ contracts within the scope of their authority for serVicing 
as provided in this challter and in accordance with the standards 
adolltes:! by the board. The board shall. by rule or by the plan Qf 
olleration. specify the reguirements for ans:! stans:!ards by which 
contracts are issued. Awarding of contracts must be bases:! on 
Ilrice. gualification of the contractor or subcontractors and the 
!ll!.lUity and extent of. services to be proyided. Servicing 
CQntracts for safety engineering. loss Ilrevention. claim 
m9nagement. premium audit and other functions when there are 
muitillie gualified cQntractors may be divis:!ed upon a geograllhical 
or other basis if. in the jus:!gment of the governing committee Qf 
the s:!ivision. those s:!istributions are in the best interest of 
I!Qljcyhols:!ers. The cQmllany may cQntract with licenses:! general 
lines insurance agents to SUbmit allplications ans:! otherwise 
assist applicants and insures:!s. 

§3714. Accounting: assessments 

The fQllowing IlrQvisiQns apply tQ the financial QperatiQn Qf 
the CQmllany and the s:!ivisiQD~ 

I. Separate accQuntiog. In as:!dition tQ the financial 
rellorting reQuirements applicable tQ the cQmpany. there must be a 
~Ilarate accQunting of each s:!ivisiQn by fiscal year. These 
1inancial statements must be based Qn the premiums cQllectes:! ans:! 
earnes:!. claims paid and incurred. expenses accrued Qr allQcatellL 
investment incQme allQcates:! tQ and any other financial item~hat 
are assQciates:! with Qr allowable tQ each divisiQn. 

2. Rates. Rates s:!evelQpeg ans:! files:! by the cQmpan~ 
the sUPIlQrting actuarial analysjs. must cQnsis:!er. tQ the extent 
cres:!ible. the eXllerience Qf each s:!ivisiQn based Qn SQUng 
actuarial Ilrinciples. 

3. Deficit. If there is a geficit for any fiscal year fQI 
any s:!ivisiQ~he bQarg may authQrize assessments Qn 
PQlicyhQIs:!ers of that givision to eliminate Qr amQrtize the 
s:!eficit. If the cQmpany has not been certifies:! as complying with 
the statutQry surplus reguirernents as IlrQvis:!es:! fQr in sectiml 
3710, the boarg shall eliminate or amQrtize any s:!eficit by means 
of assessments. 
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4. Su~lus. The surplus of the company is indivisible and 
is available for the benefit of all policyholders once certified 
by the superintendent. 

5. Assessment. Any assessment levied against policyholders 
in a division is for the exclusive benefit of the policyholders 
subject to the assessment. Any policyholder not paying an 
undisputed assessment is not eligible for coverage from the 
company or in the voluntary market. 

6. Deficits in the higb-risk division. The following 
special provisions apply to deficits in the high-risk division. 

A. Deficits up to 100\ of the earned premium for the fiscal 
year of the deficit is levied on all policyholders that 
purchased coverage through the company in the high-risk 
division in the year of the deficit. 

B. Any deficit beyond the amount collectible in paragraph A 
may be levied on all current policyholders from all 
divisions, including the high-riSk divi~ 

PARTD 

Sec. D-I. Report on workplace health and sarety; transrer or 
workplace health and sarety runctions on July I, 1994. On or before 
January 1, 1994 the Workers' Compensation Board shall report to 
the joint standing committee of the Legislature having 
jurisdiction over labor matters on the transfer of the workplace 
health and safety functions of the Department of Labor to the 
Workers' Compensation Board. 

The report must include all legislation necessary to 
accomplish the transfer of functions on July 1, 1994. The report 
must include data on costs and funding sources and provisions for 
the redirection of funding sources to the Workers' Compensation 
Board. The report must identify the staff presently assigned to 
the workplace health and safety functions of the Department of 
Labor. The report must contain prov1s1ons that enable the 
Workers' Compensation Board to offer positions to members of the 
staff of the Department of Labor who are identified in the report 
as performing workplace health and safety functions to the extent 
consistent with the efficient performance of the workplace health 
and safety functions within the Workers' Compensation Board. 

Sec. D-2. Maine Revised Statutes amended; revision clause. 
Wherever in the Maine Revised Statutes the words "Workers' 
Compensation Commission" appear or reference is made to those 
words, they are amended to read and mean "Workers' Compensation 
Board," and the Revisor of Statutes shall implement this revision 
when updating, publishing or republishing the statutes. 
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PARTE 

Sec. E-I. 1 MRSA §1(H2, sub-§9, as enacted by PL 1909, c. 561, 
§4, is amended to read: 

9_ Self-employed. "Self-employed" means that the person 
qualifies as an independent contractor under T'tle-~9T-seet'eR-~T 
subseetieB-l~ Title 39-A, section 102, subsection 13. 

Sec. E-2. 4 MRSA §9-B, as amended by PL 1979, c. 490, §l, is 
further amended to read: 

§9.-D. COllllllittee on judicial responsibility and disability 

The Supreme Judicial Court Bha;U.--have ~ the power and 
authority to prescribe, repeal, add to, amend or modify rules 
~elating to a committee to receive complaints, make 
investigations and make recommendations to the Supreme Judicial 
Court in regard to discipline, disability, retirement or removal 
of justices of the Supreme Judicial Court and the Superior Court 
and judges of the District Court, the probate courts and the 
Administrative Court. The-eemmi~~ee-~~~~~-~-th's 
seet'eR-~~~-~£~-have-~~~~-~~-heaF-~~~-~--weFkeFs~ 

eempeRsatieR-~££i~£-~-tB-~UGt-~-ieF-~~~~~~-meet 

the-Fe~uiFemeRtB-ei-Title-~9T-BeetieB-99-8r 

Sec. E-3. 4 MRSA §17, sub-§lS, as amended by PL 1991, c. 622, 
Pt. L, §5, is further amended to read: 

15. Provide for court security. Plan and implement 
arrangements for safe and secure court premises to ensure the 
orderly conduct of judicial proceedings. This includes the 
authority to contract for the services of qualified deputy 
sheriffs and other qualified individuals as needed on a per diem 
basis to perform court security-related functions "nd services. 
"Oualified deputy sheriffs and other qualified individuals" means 
those individuals who hold valid certification as law enforcement 
officers, as defined by the Maine Criminal Justice Academy, 
pursuant to Title 25, chapter 341, to include successful 
completion of such additional training in court security as 
provided by the academy or equivalent training. When under such 
contract and then only for the assignment specifically contracted 
for, the qualified deputy sheriffs or other qualified individuals 
have the same duties and powers throughout the counties of the 
.state as sheriffs have in their respective counties. Oualified 
deputy sheriffs performing these contractual services continue to 
be employees of the counties in which they are deputized. Other 
qualified individuals performing such contractual services may 
not be considered employees of the State for any purpose, 
provided that the other qualified individuals are treated as 
employees of the State for purposes of the Maine Tort Claims Act 
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and the ~ Workers' Compensation Act of 1992. They must be 
paid a reasonable per diem fee plus reimbursement of their 
actual, necessary and reasonable expenses incurred in the 
performance of their duties, consistent with policies established 
by the State Court Administrator. Notwithstanding any other 
provision of law, such plans, arrangements and files involving 
court security matters are confidential. Nothing in this section 
precludes dissemination of such information to another criminal 
justice agency. 

In addition to the foregoing authority, the State Court 
Administrator may employ other qualified individuals to perform 
court security-related functions and services. These employees 
must ha~e a valid certification as law enforcement officers, as 
defined by Title 25, chapter 341, including successful completion 
of additional training in court security as provided by the. Maine 
Criminal Justice Academy or equivalent training and, when on 
assignment for court security functions, have the same powers and 
duties throughout the counties of the State as sheriffs have in 
their respective counties. These individuals are state employees 
for all purposes; and 

Sec. E-4. 4 MRS A §807, sub-§3, 'ilG, as repealed and replaced by 
PL 19B9, c. 755, is amended to read: 

G. A person who is not an attorney, but is representing a 
party in any hearing, action or proceeding before the 
Workers' Compensation (;emmieeion f!.o..a..L:d as provided in Title 
39 ~, section llQ-A 111; or 

Sec. E-5. 4 MRSA §1353, sub-§6, as enacted by PL 19B3, c. B53, 
Pt. C, §§15 and lB, is amended to read: 

6. Reduction. The disability retirement allowance shall 
!!l.l!.Ii..t be reduced if a disability beneficiary is receiving or has 
received payments for the same disability under the workers' 
compensation law, or similar law, except for amounts whish .thM; 
may be paid or payable under ~ Title 39, section 56 or 56-A 
or Title 39-A, section 212, subsection 2 or 3. 

The total of the allowance, not including adjustments under 
section 1358 and the payment described in the preceding 
paragraph, shall rn~ not exceed 80~ of the beneficiary's average 
final compensation. The disability retirement allowance shpll ~ 
in no event be reduced below the actuarial equivalent of the 
beneficiary's accumulated contributions at the time of 
retirement. 

If the disability beneficiary has received a lump-sum settlement 
of workers' compensation benefits, any portion of that settlement 
not attributable to vocational rehabilitation, attorneys' fees or 
medical expenses shall ~ reduce the disability retirement 

Page l82-LR3957(1) 

". 

2 

4 

6 

B 

10 

12 

14 

16 

lB 

20 

22 

24 

26 

28 

30 

32 

34 

]6 

38 

40 

42 

44 

46 

48 

50 

52 

allowance in the same manner and amount as monthly workers' 
compensation benefits. The reduction shall ~ be prorated on a 
monthly basis in an equitable manner prescribed by the board. 

If amounts paid or payable under workers' compensation or the 
amount of the lump-sum settlement or its attribution are in 
dispute, those disputes ehall ~ be settled by a single member 
of the Workers' Compensation (;emmieeioB Dll.Ju:Jl as provided under 
Title 39~. Determinations of the commissioner may be 
appealed in the manner provided by Title 39 JJl=A, section ;!.Q"3-8 
lll. 

Sec. E-6. 5 MRSA §19, sub-§1, tl, as enacted by PL 1989, c. 
561, §14, is amended to read: 

J. "Self-employed" means that the person qualifies as an 
independent contractor under Title 39 JJl=A, section a lQl, 

subsection 13. 

Sec. E-7. 5 MRSA §4572, as amended by PL 1991, c. 99, §7, is 
further amended to read: 

§4572. Unlawful e"mployment discri.ainlltion 

1. Unlawful employment. It 
discrimination, in violation of this 
bona fide occupational qualification: 

is unlawful employment 
Act, except when based on a 

A. For any employer to fail or refuse to hire or otherwise 
discriminate against any applicant for employment because of 
race or color, sex, physical or mental disability, religion, 
age, ancestry or national origin, because of the applicant's 
previous assertion of a claim or right under i2ImeI Title 39 
or Title 39-A or because of previous actions taken by the 
applicant that are protected under Title 26, chapter 7, 
subchapter V-B; or, because of those reasons, to discharge 
an employee or discriminate with respect to hire, tenure, 
promotion, transfer, compensation, terms, conditions or 
privileges of employment or any other matter directly or 
indirectly related to employment; or, in recruiting of 
individuals for employment or in hiring them, to utilize any 
employment agency that the employer knows or has reasonable 
cause to know discriminates against individuals because of 
their race or color, sex, physical or mental disabili ty, 
religion, age, ancestry or national origin, because of their 
previous assertion of a claim or right under ~ Title 39 
or Title 39-A or because of previous actions that are 
protected under Title 26, chapter 7, subchapter V-B; 

(1) This paragraph does not apply to discrimination 
governed by Title 39 JJl=A, section ;!'ll 121; 
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B. For any employment agency to fail or refuse to classify 
properly, refer for employment or otherwise discriminate 
against any individual because of race or color, sex, 
physical or mental disability, religion, age, ancestry or 
national o rJ.gl.n, because of the individual's previous 
assertion of a claim or right under ~ Title 39 or Title 
~ or because of previous actions taken by the individual 
that are protected under Title 26. chapter 7, subchapter 
V-B; or to comply with an employer's request for the 
referral of job applicants if a request indicates either 
directly or indirectly that the employer will not afford 
full and equal employment opportunities to individuals 
regardless of their race or color. sex. physical or mental 
disability. religion. age, ancestry or national prigin, 
because of. previous assertion of a claim or right under 
~ Title 39 or Title 39-A or because of previous actions 
that are protected under Title 26, chapter 7. subchap,ter V-B; 

C. For any labor organization to exclude from 
apprenticeship or membership or to deny full add equal 
membership rights to any applicant for membership because of 
race or color, sex, physical or mental disability. religion, 
age, ancestry or national origin. because of the applicant's 
previous assertion of a claim or right under ~ Title 39 
or Title 39-A or because of previous actions taken by the 
applicant that are protected under Title 26, chapter 7, 
subchapter V-B; or, because of those reasons, to deny a 
member full and equal membership. rights, expel from 
membership. penalize or otherwise discriminate with respect 
to hire, tenure, promotion, transfer, compensation, terms, 
conditions or privileges of employment. representation, 
grievances or any other matter directly or indirectly 
related to membership or employment, whether or not 
authorized or required by the constitution or bylaws of that 
labor organization or by a collective labor agreement or 
other contract; to fail or refuse to classify properly or 
refer for employment or otherwise discriminate against any 
member because of race or color, sex, physical or mental 
disability, religion, age, ancestry or national origin, 
because of the member's previous assertion of a claim or 
right under fiI.!:ml!..t Title 39 or Title 39-A or because of 
previous actions taken by the member that are protected 
under Title 26, chapter 7. subchapter V-B; or to cause or 
attempt to cause an employer to discriminate against an 
individual in violation of this section, except that it is 
lawful for labor organizations and employers to adopt a 
maximum age limitation in apprenticeship programs, if the 
employer or labor organization obtains prior approval from 
the Maine Human Rights Commission of any maximum age 
limitation employed in an apprenticeship program. The 
commission shall approve the age limitation if a reasonable 
relationship exists between the maximum age limitation 
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employed and a legitimate expectation of the employer in 
receiving a reasonable return upon the employer's investment 
in an apprenticeship program. The employer or labor 
organization bears the burden of demonstrating that such a 
relationship exists; 

D. For any employer, employment agency or labor 
organization, prior to employment or admission to membership 
of any individual, tOI 

(1) Elicit or attempt to elicit information directly 
or indirectly pertaining to race or color. sex, 
physical or mental disability, religion, age. ancestry 
or national origin, any previous assertion of a claim 
or right under ~ Title 39 or Title 39-A or. any 
previous actions that are protected under Title 26, 
chapter 7, subchapter V-B. except when a physical or 
mental disability is determined by the employer. 
employment agency or labor organization to be job 
related or when some privileged information is 
necessary for an emplol'ment agency or labor 
organization to make a suitable job referral; 

(2) Make or keep a record of race or color, sex, 
physical or mental disability, religion, age. ancestry 
or national origin, any previous assertion of a claim 
or right under ~ Title 39 or Title 39-A or any 
previous actions that are protected under Title 26, 
chapter 7, subchapter V-B, except under physical or 
mental disability when an employer requires a physical 
or mental examination prior to employment, a privileged 
record of that examination is permissible; 

(3) Use any form of application for employment, or 
personnel or membership blank containing questions or 
entries directly or indirectly pertaining to race or 
color. sex, physical or mental disability, religion, 
age, ancestry or national origin, any previous 
assertion of a claim or right under ~ Title 39 2I 
Title 39-A or any previous actions that are .protected 
under Title 26. chapter 7, subchapter V-B, except under 
physical or mental disability when it can be determined 
by the employer that the job or jobs to be filled 
require that information for the well-being and safety 
of the individual. This section does not prohibit any 
officially recognized agency from keeping necessary 
records in order to provide free services to 
individuals requiring rehabilitation or employment 
assistance; 

(4) Print, pUblish or cause to be printed or published 
any notice or advertisement relating to employment or 
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membership indicating any preference, limitation, 
specification or discrimination based upon race or 
color, sex, physical or mental disability, religion, 
age, ancestry or national origin, any previous 
essertion of a cleim or right under ~ Title 39 Q£ 

Title 39-A or any previous actions that ere protected 
under Title 26, chepter 7, subchapter V-B, except under 
physicel or mente 1 disability when the text of printed 
or published materiel strictly edheres to this Act; or 

(5) Esteblish, announce or follow a policy of denying 
or limiting, through e quota system or otherwise, 
employment or membership opportunities of eny group 
beceuse of the rece or color, sex, physicel or mental 
.disability, religion, ege, encestry or national origin, 
the previous assertion of e claim or right under ~ 
Title 39 or Title 39-A or because of previous ections 
that are protected under Title 26, chepter 7, 
subchapter V-B, of that group; or 

E. For an employer, employment egency or lebor organization 
to discriminate in any manner egainst individuals because 
they have opposed a prectice that would be a violetion of 
this Act or because they have made e charge, testified or 
assisted in any investigation, proceeding or hearing under 
this Act. 

Sec. E-S. 5 MRSA §J.7906, sub-§2, 'lA, as amended by PL 1987, c. 
560, §l, is further amended to reed: 

A. The amount of any disability retirement benefit payable 
under this article shall ~ be reduced by eny amount 
received by the beneficiary for the same disability under 
either or both of the following: 

(1) The worker's compensetion or similer lew, except 
amounts whieh ~ may be paid or payable under ~ 
Title 39, section 56-B or Title 39-A. section 212. 
subsection 3; or 

(2) The United States Sociel Security Act, if the 
employment for which creditable service with the 
employer is allowed was elso covered under thet ee~ A&t 
at the date of disability retirement. 

Sec. E-9. 5 MRSA §J.7906, sub-§2, '1D, as amended by PL 1987, c. 
560, §l, is further amended to read: 

C>. 

D. Lump-sum settlements of benefi ts that would reduce the 
disebility retirement benefit under this subsection shall 
~ be prorated on a monthly basis in an equitable manner 
prescribed by the board. 
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(1) These prorated lump-sum settlements may not 
include any part of the lump-sum settlement 
attributable to vocational rehabilitation, attorneys' 
fees, physicians, nurses, hospital, medical, surgical 
or related fees or charges. or any amount paid or 
payable under 12l:.mlu: Title 39, section 56-B or Title 
39-A. section 212. subsection 3. 

(2) These 
reduce the 
manner and 
subsection. 

prorated lump-sum settlements shall 
disability retirement benefit in the 

amount as monthly benefits under 
same 
this 

Sec. E-lO. 5 MRSA §17906, sub-§2, 'IE, as amended by PL 1989, 
c. 78, §3, is further amended to read: 

E. Any dispute about amounts paid or payable under w9EkeF~s 
workers' compensation, or about the amount of the lump-sum 
settlement and its attributions shall ~ be determined on 
petition, by a single member of the Workers' Compensation 
C::enunissieB ~, in accordance with Title a9 1.!!..=A. These 
determinetions may be appealed under Title a9 1.!!..=A, section 
19a-8 lll. 

Sec. E-U. 5 MRSA §17930, sub-§4, 'i'lA, D Bnil E, es enacted by 
PL 1989, c. 409, §§8 and 12, ere amended to read: 

A. The amount of any disebility retirement benefit payable 
under this article shall ~ be reduced by any amount 
received by the person for the same disebility under either 
or both of the following: 

(1) The workers' compensation or similar laws, except 
amounts whieh ~ may be paid or payable under fQKm~ 
Title 39, section 56-B or Title 39-A. section 212. 
subsection 3; or 

(2) The United States Social Security Act, if the 
employment for which creditable service with the 
employer is allowed was also covered under that Act at 
the date of disability retirement. 

D. Lump-sum settlements of 
disability retirement benefit 
~ be prorated on a monthly 
prescribed by the board. 

benefits 
under this 

that reduce the 
subsection shall 

basis in an equitable manner 

(1) These prorated lump-sum settlements may not 
include any part of the lump-sum settlement 
attributable to rehabilitation, attorneys', 
physicians', nurses', hospital, medical, surgical or 
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801, 

I 
I 

rela'ted fees or charges or any amount paid or payable 
under ~ Title ]9, section 56-B or Title ·39-A. 
section 212. subsection 3. 

(2) These 
reduce the 
manner and 
subsection. 

prorated lump-sum settlements shall 
disability retirement benefit in the 

amount as monthly benefits under 
same 
this 

E. Any dispute about amounts paid or payable under workers' 
compensation or the amount of the lump-sum settlement and 
its attributions shall IIl.I!.U be determined on petition by a 
single member of the Workers' Compensation Semmleeien ~ 
in accordance with Title 39.3..2..d\. These determinations may 
be appealed under Title 39 .3..2..d\, section 193-8 111. 

Sec. E-12. 5 MRSA §18005, sub-§2, as enacted by PL 1985. c. 
§§5 and 7, is amended to read. 

2. Horkers' compensation or similar law. The amount 
payable under this article shall IIl.I!.U be reduced by any amount 
received by the surviving spouse and dependent child or dependent 
children under ~ Title ]9, the Workers' Compensation Act ~ 
Title 39-A. Part 1. the Maine Workers' Compensation Act of 1992, 
or a similar law. 

A. Lump-sum settlements of benefits that would reduce the 
accidental death benefits under this subsection shall IIl.I!.U 
be prorated on a monthly basis in an equitable manner 
prescribed by the board. 

B. The prorated lump-sum settlement amounts shall IIl.I!.U 
reduce the accidental death benefits payable monthly under 
this article. 

Sec. E-13. 5 MRSA §18506, sub-§2, "A Hnd D, as enacted by PL 
1905. c. 801, §§5 and 7, are amended to read: 

A. The amount of any disability retirement benefit payable 
under this article shall IIl.I!.U be reduced by any amount 
received by the beneficiary for the same disability under 
either or both of the following: 

(1) The workers' compensation or similar law, except 
amounts whieh ~ may be paid or payable under ~ 
Title ]9, section 56 or 56-A or Title 39 A. section 
212. subsection 3, or 

(2) The United States Social Security Act, if the 
employment for which creditable service with the 
employer is allowed was also covered under that Act at 
the date of disability retirement. 
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D. Lump-sum settlements of benefits that would reduce the 
disability retirement benefit under this subsection shall 
!Il.I!Ji.t be prorated on a monthly basis in an equitable manner 
prescribed by the board. 

(1) These prorated lump-sum settlements may not 
include any part of the lump-sum settlement 
attributable to vocational rehabilitation, attorneys' 
fees, physicians, Durses, hospital, medical, surgical 
or related fees or charges or BOY amount paid or 
payable under ~ Title ]9, section 56 or 56-A ~ 
Title 39-A. section 212~ subsection 3. 

(2) These 
reduce the 
manner and 
SUbsection. 

prorated lump-sum settlements shall 
disability retirement benefit in the 

amount as monthly benefits under 
same 
this 

Sec. E-14. 5 MRSA §18506, sub-§2, 'IE, as amended by PL 1989, 
c. 78, §8, is further amended to read: 

E. Any dispute about amounts paid or payable under workers' 
compensation or about the amount of the lump-sum settlement 
and its attributions ehall IIl.I!.li..t. be determined, on petition, 
by a single member of the Workers' Compensation Semmiseien 
~. in accordance with Title 39 12=A. These 
determinations may be appealed under Title 39 .3..2..d\, section 
193-8 111. 

Sec. E-15. 5 MRSA §18530, sub-§4, 'I'IA, D Hnd E, as enacted by 
PL 1989, c. 409, §§ll and 12, are amended to read: 

A. The amount of any disability retirement' benefit payabl~ 
under this article ehall IIl.I!.li..t. be reduced by any amount 
received by the person for the same disability under either 
or both of the following: 

(1) The workers' compensation or similar laws, except 
amounts whieh tllitt may be paid or payable under .f.!1.!:mlu. 
Title ]9, section 56-B or Title 39-A. section 212. 
subsection 3; or 

( 2) The United States Social Security Act, if the 
for which creditable service with the 
allowed was also covered under that Act at 
disability retirement. 

employment 
employer is 
the date of 

D. Lump-sum settlements of 
disability retirement benefit 
IIl.I!.U be prorated on a monthly 
prescribed by the board. 

benefits that reduce the 
under this subsection Bhall 
basis in an equitable manner 
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(1) These prorated lump-sum settlements may not 
include any part of the lump-sum settlement 
attributable to rehabilitation, attorneys', 
physicians·, nurses', hospital, medical, surgical or 
related fees or charges or any amount paid or payable 
under ~ Title 39, section 56-B or Title 39-A. 
section 212. subsection 3. 

(2) These prorated lump-sum settlements ehall 
reduce the disability retirement benefit in the 
manner and amount as monthly benefits under 
subsection. 

same 
this 

E. Any dispute about amounts paid or payable under workers' 
compensation or the amount of the lump-sum settlement and 
its attributions lihall Illl!.lit. be determined on petition by a 
single member of the Workers' Compensation (lemmiseion fu!..i:I..tiI 
in accordance with Title ~9~. These determinations may 
be appealed under Titlo ~9 ~, section 19~-B 3Z1. 

Sec. E-16. 5 MRSA §18605, sub-§2, as enacted by PL 1985, c. 
801, §§5 and 7, is amended to read: 

2. Morkers' compensation or similar law. The amount payable 
under this article shall Illl!.lit. be reduced by any amount received 
by the surviving spouse and dependent child or dependent children 
under f.Iu:J:nll..[ Title 39, the Workers' Compensation Act or _ Title 
39-A. Part I. the Maine Workers' Compensation Act of 1992, or a 
similar law. 

A. Lump-sum settlements of benefits that would reduce the 
accidental death benefits under this subsection shall Illl!.lit. 
be prorated on a monthly basis in an equitable manner 
prescribed by the board. 

B. The prorated lump-sum settlement amounts shall Illl!.lit. 
reduce the accidental death benefits payable monthly under 
this article. 

Sec. E-17. 15 MRS A §3314, sub-§I, '1B, as amended by PL 1979, 
c. 233, §3, is further amended to read: 

B. The court may require a juvenile to participate in a 
supervised work or service program. Such a program may 
provide restitution to the victim by requiring the juvenile 
to work or provide a service for the victim, or to make 
monetary restitution to the victim from money earned from 
such a program. Such a supervised work or service program 
may be required as a condition of probation if: 
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(1) The juvenile is not deprived 
whieh ~ is appropriate to his 
specific rehabilitative goals; 

of the schooling 
age, needs and 

(2) The supervised work program is of a constructive 
nature designed to promote rehabilitation and is 
appropriate to the age level and physical ability of 
the juvenile; and 

(3) The supervised work program assignment is made for 
a periOd of time not exceeding 180 days. 

A juvenile referred to a supervised work or service program 
under this paragraph or section 3301, subsection 5, 
peragraphs A and B, shall IllIIX not be subj ect to 'l'iI;1&-<l9 T 

I;he-W&r«&r~-~~-Ael; Title 39-A. Part I. the Maine 
Workers' Compensation Act of 1992. 

Sec. E-18. 17 MRS A §3964, as amended by PL 1977, c. 696, 
§366, is further amended to read: 

53964. Settlements or releases froa injured persons 

Except as provided in this section, no settlement or general 
release or statement either oral, in writing, or electronically 
recorded made by any person confined in a hospital or sanitarium 
as a patient with reference to eny personal injuries for which 
said ~ person is confined in said ~ hospital or sanitarium 
shall-be il; admissible in evidence, used or referred to in any 
manner et the trial of any ection to recover damages for personal 
injuries or consequential damages, so called, resulting 
therefrom, which statement, settlement or general release was 
obtained within 30 days after the injuries were sustained and 
such settlement or release she11--be il; null and void. This 
section· ehall sll!..e..Ii not apply to statements or releases obtained 
by police officers or inspectors of motor vehicles in the 
performance of their duty, members of the family of sueh ~ 
person or by or on behalf of his that person' s attorney. This 
section shall sll!..e..Ii not apply to agreements entered into pursuant 
to .flu:mlu:. Title 39 and approved by the .flu:mlu:. Workers' 
Compensation Commission or Title 39-A and approved by the 
Workers' Compensation Board. 

Sec. E-19. 19 MRSA §212, as amended by PL 1987, c. 769, Pt. 
A, §57, is further amended to readl 

5212. Actions for loss of services 

The parents of a minor child jointly may maintain 
for loss of the services or earnings of that child when 
is caused by the negligent or wrongful act of another, 
one parent refuses to sue, the other may sue alone. 
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contained in this section may be deemed to limit, amend, 
supersede or affect Title 39, the Workers' Compensation Act 21: 

Title 39-A, Part 1, the Maine Workers' Compensation Act of 1992. 

Sec. E-20. 20-A MRS A §IOOI, sub-§5-B, as enacted by PL 1989, 
c. 425, §2, is amended to read: 

5-0. Harkers' compensation self-insurance. Notwithstanding 
any other provision of this section, they may participate in or 
cause their school administrative unit to participate. in a 
self-insurance program or plan for workers' compensation 
established under and operated in accordance with the WeFkeFe.!. 
GBmpeRea~ieR-~,--~~~-~9r-ehap~e£-~,-~-ameReee Maine Workers' 
~ation Act of 1992, Title 39 A, chapter 9. 

Sec. E-21. 24 MRSA §2330, sub-§lO, as enacted by PL 1983, c. 
91, §1, is amended to read: 

10. Additional convereion period for injured workers. Any 
employee whose group health coverage ceases because of 
termination of employment resulting from an injury for which 
compensation is claimed under ~ Title 39 or Title 39 A, and 
who has not begun to receive that compensation within the 31-day 
period prescribed in subsection 1, shall-have ~ an additional 
30-day periOd in which to exercise the conversion privilege 
provided in this section. In cases where the injury results in 
the employee's death, the additional conversion period shall ~ 
also be available to the employee's surviving spouse and 
children, as provided in subsection 2, paragraph A. 

Sec. E-22. 24 MRSA §2330, sub-§U, as amended by PL 1989, c. 
447, §l, is further amended to read: 

11. Continued 9rouP coverage; certain circUDIstances. 
Notwithstanding this section, if the termination of an 
individual's group insurance coverage is a result of the member 
or employee being temporarily laid off or losing employment 
because of an injury or disease that the employee claims to be 
compensable under ~ Title 39 or Title 39-A, the insurer 
shall allow the member or employee to elect, within the time 
period prescribed by paragraph 8, to continue coverage under the 
group policy at no higher level than the level of benefits or 
coverage received by the employee immediately before termination 
and at the member's or employee's expense or, at the member's or 
employee's option, to convert to a policy of individual coverage 
without evidence of insurability in accordance with this section. 

A. For the purposes of this subsection, the term "member or 
employee" includes only those persons who have been a member 
or employee for at least 6 months. 
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8-1. The member or employee ehall-have 
termination of coverage in which to 
initial payment under this subsection. 

~ 31 days from the 
elect and make the 

C. An insurer is not required to continue coverage under a 
group policy if the member or employee meets the conditions 
set out in subsection 3, paragraph A. 

D. The payment amount for continued group 
this subsection ",ay not exceed 102'\0 of the 
effect for a group member, including 
contribution, if any. 

coverage under 
group rate in 

an employer's 

E. At the option of the member or employee, the continued 
group coverage may cover the member or employee, the member 
or employee and any dependente or only the dependents of the 
member or employee; provided that, in the latter 2 cases, 
the dependents have been covered for a period of at least 3 
months under the group ~olicy, unless the dependents were 
not eligible for coverage until after the beginning of the 
3-month period. 

F. Except as provided in paragraph G, coverage provided 
under this section ehall-eeR~iRue continues and may not be 
terminated until one year from the last day of ~ork. 

G. Coverage provided under this section may be terminated 
sooner than provided under paragraph F if: 

(1) The member or employee fails to make timely 
payment of a required premium amount; 

(2) The member or employee becomes eligible for 
coverage under another group policy; or 

(3) The Workers' Compensation GemmiseieR 
determines that the injury or disease whieh 
entitled the employee to continue coverage under 
section is not compensable under Title 69 ~. 

Sec. E·23. 24·A MRS A §212, as amended by PL 1989, c. 269, §4, 
is further amended to read: 

§ZlZ. Rules and regulations 

Subject to the applicable requirements and procedures of the 
Maine Administrative Procedure Act, Title 5, chapter 375, 
subchapter II, the superintendent may make, promulgate, amend and 
rescind reasonable rules and regulations to aid the 
administration or effectuation of any provisions of this Title or 
of the following statutes to the eKtent administered or enforced 
by the superintendent: Title 5, chapter 501; Title 32, section 
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13773; and Title a!l ~, sections ~h--2-M1--and--l9;t 357, 403 and 
iQ1. 

Sec. E·24. 24·A MRSA §604, sub·§2, 'iF, as enacted by PL 1985, 
c. 446, §3, is amended to read: 

F. Amounts assessed by the superIntendent under Title a!l 
~, section ~!I ~; and 

Sec. E·2S. 24·A MRSA §1901, sub·§I, as enacted by PL 1989, c. 
846, Pt. D, §2 and affected by Pt. E, §4, is amended by amending 
the first paragraph to read: 

1. "Administrator" means any person who, on behalf of a 
plan sponsor, health care service plan, health maintenance 
organization or insurer, receives or collects charges, 
contributions or premiums for, or adjusts or settles claims on 
residents of this State in connection with any type of life, 
annuity, health or workers' compensation benefit provided in or 
as an alternative to insurance as defined by sections 702 to 704, 
eF former Title 3!1 or Title 39-A, other than any of the following: 

Sec. E·26. 24·A MRSA §1901, sub·§7, as enacted by PL 19B9, c. 
846, Pt. D, §2 and affected by Pt. E, §4, is amended to read: 

7. "Plan" means any plan, fund or program established or 
maintained by a plan sponsor, health care service plan, health 
maintenance organization or insurer to the extent that the plan, 
fund or program was established or is maintained to provide 
through insurance or alternatives to insurance any type of life, 
annuity, health or workers' compensation benefit within the scope 
of sections 702 to 704 eF. former Title 39 or Title 39-A. 

Sec. E·27. 24·A MRSA §2176, as amended by PL 19B9, c. 206, 
§2, is further amended to read: 

§2176. Funeral and burial service contracts prohibited 

No insurer may contract or agree with any funeral director, 
funeral establishment, mortuary establ~shment, cemetery, cemetery 
corporation or association, crematorium, mausoleum or columbarium 
or any representative of any of these directors or establishments 
to the effect that the director or establishment shall conduct 
the funeral, burial, or cremation or other disposal of the 
remains of any individual insured by the insurer. Nothing in this 
section prevents compliance with Title a9 ~, section S9 llli, 
or the use of an insurance policy to provide. security for the 
payment for a funeral, burial or cremation. 

Sec. E·28. 24·A MRSA §2323, sub.§S, '1B, as enacted by PL 1979, 
c. 65B, §2, is amended to read: 
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B. Group self-insurer as defined in Title a9 ~, section 
~a .i!U. 

Sec. E·29. 24·A MRSA §2809·A, sub·§10, as enacted by PL 1983, 
c. 91, §2, is amended to read: 

10. Additional conversion period for injured workers. Any 
employee whose group insurance coverage ceases because of 
termination of employment resulting from an injury for which 
compensation is claimed under ~ Title 39 or Title 39-A, and 
who has not begun to receive that compensation within the 31-day 
per iod prescr ibed in subsection 1, sliall-liave h.wi an additional 
30-day period in which to exercise the conversion privilege 
provided in this section. In cases where the injury results in 
the employee's death, the additional conversion period sllall .iii 
also he available to the employee's surviving spouse and 
children, as provided in subsection 2, paragraph A. 

Sec. E·30. 24·A MRSA §2809·A, sub·§II, as amended by PL 1989, 
c. 447, §2, is further amended to read: 

11. Continued group coverage; certain circumstances. 
Notwithstanding this section, if the termination of an 
individual's group insurance coverage is a result of the member 
or employee tieing temporarily laid off or losing employment 
because of an injury or disease that the employee claims to be 
compensable under ~ Title 39 or Title 39-A, the insurer 
shall allow the member or employee to elect, within the time 
period prescribed by paragraph B, to continue coverage under the 
group policy at no higher level than the level of benefits or 
coverage received by the employee immediately before termination 
and at the member'S or employee's expense or, at the member's or 
employee's option, to convert to a policy of individual coverage 
without evidence of insurability in accordance with this section. 

A. For the purposes of this subsection, the term "member or 
employee" includes only those persons who have been a member 
or employee for at least 6 months. 

B-1. The member or employee sliall-liave 
termination of coverage in which to 
initial payment under this subsection. 

h.wi 31 days from the 
elect and make the 

C. An insurer is not required to continue coverage under a 
group policy if the member or employee meets the conditions 
set out in subsection 3, paragraph A. 

D. The payment 
this subsection 
effect for a 

amount for continued -' group 
may not exceed 102'\, of the 
group member, including 

contribution, if any. 
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E. At the option of the member or employee. the continued 
group coverage may cover the member or employee. the member 
or employee and any dependents or only the dependents of the 
member or employee; provided that. in the latter 2 cases. 
the dependents have been covered for a period of at least 3 
months under the group policy. unless the dependents were 
not eligible for coverage until after the beginning of the 
3-month period. 

F. Except as provided in paragraph G. coverage provided 
under this section shall-eeR~4Rlle continues and mey not be 
terminated until one year from the last day of work. 

G. Coverage provided under this section may be terminated 
sooner then provided under peragreph F if: 

(1) The member or employee fails to meke timely 
peyment of e required premium amount; 

(2) The member or employee becomes eligible for 
coverege under another group policy; or 

(3) The Workers' Compensation GemmissieR ~ 
determines thet the injury or diseese whieh--entitle 
that entitles the employee to continue coverage under 
this section is not compensable under Title a9 ~. 

H. At the expiration of eny continued group coverage 
obtained under this subsection. the member or employee has 
the same conversion privileges as otherwise granted under 
this section. 

I. This subsection shall ~ not be construed tOI 

J. 

(1) Prevent members or employees from negotieting for 
or receiving greater continued coverege of group 
insurance than is provided in this subsection; 

(2) Require coverege beyond the time limit set in 
paragraph F; or 

(3) Permit an employee to increese the level of 
benefits or coverage that the employee received 
immedietely before the termination of the employee's 
coverage. 

This subsection does not apply to any group policy 

subject to· the United Stetes Consolidated Omnibus Budget 
Reconciliation Act. Public Law 99-272. Title X. Private 

Health Insurance Coverage, Sections 10001 to 10003. 
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Sec. E-31. 24·A MRSA §2908, sub·§5, '!lA, as amended by PL 1989. 
c. 172. §2. is further amended to read: 

A. Except for workers' compensetion insurance. cancellation 
shall ~ not be effective prior to 10 days efter receipt by 
the insured of a notice of cancelletion. Notice of 
cancellation of workers' compensetion insurance shall-be li 
subject to Title a9 ~. section aa ~. subsection 1. The 
notice shall ~ stete the effective dete of end the reeson 
or reasons for cancellation. 

Sec. E·32. 24·A MRSA §4433, liub.§2, 'IG, es enected by PL 1989. 
c. 67. §l. is amended to reed: 

G. Contracts of workers' compensation excess insurance 
issued to workers' compensetion self-insurers approved under 
~ Title 39. section 23 or under Title 39-A. section 403 
by any' insurer after the effective date of this paragraph. 
or in the case of e contrect whieh th2t autometically 
renews. not later then one yeer efter the effective dete of 
this paragraph. 

Sec. E·33. 24·A MRSA §4435, sub·§7, as amended by PL 1989. c. 
67. §3. is further amended to reed: 

7. Ret direct ..-ritten premiums. "Net direct written 
premiums" means direct gross premiums written on insurance 
policies to which this subchepter applies. less return premiums 
thereon end dividends paid or credited to policyholders on such 
direct business. "Net direct written premiums" does not include 
premiums on contracts between insurers or reinsurers or premiums 
written through the United Stetes Government Flood Insurance 
Program. For purposes of assessment egeinst insurers pursuant to 
section 4440-B. "net direct written premium" means the average 
for the 5 celendar years prior to the year of essessment of 
premiums written on contracts of excess workers' compensation 
insurance issued to workers' compensation self-insurers epproved 
under ~ Title 39. section 23 or Title 39-A. sectio~. 

Sec. E·34. 26 MRSA §61, liub.§2, as amended by PL 1987. c. 660. 
§2. is further amended to read: 

2. Source of funds. The commissioner shall annually assess 
a levy based on actuel annuel workers' compensation paid losses, 
excluding medicel peyments. paid in the previous calendar yeer by 
employers under ~ Title 39. the Workers' Compensation Act 2I 

Title 39-A. Part I. the Majne Workers' Compensation Act of 1992. 
As soon as practicable after July 1st of eech year. the 
commissioner shall assess upon and collect from each insurance 
carrier licensed to do workers' compensetion business in the 
State. and each group and individual self-insured employer 
authorized to make workers' compensetion peyments directly to 
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their employees. a sum equal to that proportion of the current 
fiscal year's appropriation. exclusive of any federal funds. for 
the safety education and training division wlliell .that the total 
workers f compensation benefits, exclusive of medical payments, 
paid by each carrier or each group or individual self-insured 
employer. bear to the total of the benefits paid by all carriers. 
and group and individual self-insured employers. during the 
previous calendar year. except that the total amount levied 
annually may not exceed I'\, of the total of the compensation 
benefits paid by all carriers. and group and individual 
self-insured employers during the previous calendar year. 
Assessments under this section ellall ~ include sufficient 
funds to provide for training and information activities relating 
to pesticides as required by section 1720. subsection 5. 

Sec.. E-3S._26 MRSA §62, Bub-§3, 'Ie, as enacted by PL 1985. c. 
372. Pt. A. §7. is amended to read: 

C. Payments pursuant to subparagraph (1). 

(1) The commissioner shall assess a levy based on the 
total actual workers' compensation premiums paid in 
1984 by employers under I.2.r.m!U: Title 39. the Workers' 
Compensation Act or under Title 39-A. Part 1. the Maine 
Workers' Compensation Act of 1922. As soon as 
practicable after July 1. 1985. the commissioner shall 
assess upon and collect from each insurance carrier 
licensed to do workers' compensation business in the 
State an amount equal to 1/2 of I'\, of the total 
workers' compensation insurance premiums paid to that 
insurance carrier during 1984 by employers in the 
State. The levy assessment eliall----esRst-it"I<e 
~~ an element of loss for the purpose of 
establishing rates for workers' compensation insurance. 

(a) The Commissioner of Labor shall send notice 
of the assessments by certified mail to each 
carrier and self-insured employer. Payment of 
assessments must be received in the principal 
office of the Department of Labor before a date 
specified in the notice. but not more than 90 days 
after the date of the mailing. 

Sec. E-36. 26 MRSA §l047, as amended by PL 1987. c. 77. §l. 
is further amended to read: 

51047. InfqrmatioD privileged 

All information transmitted to the bureau. the commission or 
its duly authorized representatives pursuant to this chapter 
sllall-he ..IJi. absolutely privileged and sllall IIll!Z not be made the 
subject matter or basis in any action of slander or libel in any 
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court in this State. The privileged nature of 
information ellall IIll!Z not limit or affect the use 
information in any prosecution or action to enforce 
~. section 104-A 1£i. 

any such 
of that 

Title ~9 

Sec. E-37. 26 MRSA §l082, sub-§13-A, as enacted by PL 1987. c. 
77. §2. is amended to read: 

l3-A. Certificate of records of payroll reports as 
evidence. Notwithstanding any other provision of l"w or rule of 
evidence. for purposes of any prosecution or action to enforce 
Title ~9 l.!I..::A. section 104-A ~. a certificate signed by the 
Director of Unemployment Compensation or a representative of the 
commissioner duly authorized by the commissioner stating what the 
payroll report records show sllall IIll!R!; .be received in any court 
in this State as prima facie evidence of any fact stated in the 
certificate or the records attached to the certificate. 

Sec. E-38. 26 MRSA §U91, sub-§6, as amended by PL 1989. c. 
363. §l. is further amended to read: 

6. Supplemental benefit for dependents. An individual in 
total or partial unemployment and otherwise eligible for benefits 
sllall ~ be paid for each week of that unemployment. in 
addition to the amounts payable under subsections 2 and 3. the 
sum of $10 for each unemancipated child of the individual who in 
any part of the benefit year and during any part of the 
individual's periOd of eligibility is. in fact. dependent upon 
and is being wholly or mainly supported by the individual. and 
who is under the age of 18. or who is 18 years of age or over and 
incapable of earning wages because of mental or physical 
incapacity. or who is a full-time student as defined in Title ~9 

~. section 3 1QZ. subsection -4- ~. paragraph C. or who is in 
that individual's custody pending the adjudication of a petition 
filed by the individual for the adoption of the child in a court 
of competent jurisdiction and for each such child for whom that 
individual is under a decree or order from a court of competent 
juriSdiction to contribute to that child's support and for whom 
no other person is receiving allowances hereunder. In no instance 
may the dependency benefits as provided in this subsection be 
more than 50'\, of the individual's weekly benefit amount. 

The commission shall prescribe regulations as to who may receive 
a dependency allowance when both spouses are eligible to receive 
unemployment compensation benefits. 

No individual may be eligible to receive dependency allowances as 
provided in this subsection for any week during which that 
individual's spouse is employed full time provided that the 
spouse is contributing some support to their dependent or 
dependents. For purposes of this subsection. "employed full time" 
means the receipt of any wages. earnings. salary or other income 
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equivalent to that amount whieh .thi!..t would be received for a 
40-hour work week. 

Sec. E-39. 26 MRSA §U92, sub·§5, as amended by PL 1985, c. 
348, §5, is further amended to read: 

5. Jlas earned wages. For each eligible individual 
establishing a benefit year on or after January 1, 1980, he ~ 
individual has been paid wages equal to or exceeding 2 times the 
annual average weekly wage for insured work in each of 2 
different quarters in his the individual's base period and has 
been paid total wages equal to or exceeding 6 times the annual 
average weekly wage in his the individual's base period for 
insured work. The annual average weekly wage amount to be used 
for purposes of this subsection sha11--IIe La that which is 
applicable at the time the individual files a request for 
determination of his insured status. For the purpose of this 
subsection, wages sha1l--IIe .a.r.e. counted as "wages for insured 
work" for benefit purposes with respect to any benefit year only 
if such benefit year begins subsequent to the date on which the 
employer by whom such wages were paid has satisfied the 
conditions of section 1043, subsection 9, or section 1222, 
subsection 3, with respect to becoming an employer; provided that 
no individual may receive benefits in a benefit year, unless, 
subsequent to the beginning of the next preceding benefit year 
during which he that indiVidual received benefits, he ~t 
individual performed services and earned remuneration for such 
service in an amount equal to not less than 8 times his .thi:!.t 
irulividual's weekly benefit amount in employment by an employer 
in the benefit year being established. This subsection applies 
only to any individual requesting determination of insured status 
on and after January 1, 1972. In determining a claimant's 
qualification under this subsection, payments pursuant to .f.!:!.Dn!u: 
Title 39, sections 54 and 55, the Workers' Compensation Act, and 
.tQuruu. Title 39, sections 188 and 189. Title 39-A. sections 608 
>m9~, the Occupational Disease Law, shal-l--IIe .II.il: considered 
wages for insured work. 

Sec. E-40. 30-A MRSA §2253, sub·§I, 'lA, as amended by PL 1989, 
c. 104, Pt. C, §§8 and 10, is further amended to read: 

A. Casualty insurance, including general and professional 
liabilities coverage, but excluding workers' compensation 
insurance provided under Title a9 ~: 

Sec. E-41. 32 MRSA §3U3-A, last 'I, as enacted by PL 1991. c. 
178, §3, is amended to read: 

An employer is not liable under Title a9 ~, section ~~ 

1Q9 for charges for services of a physical therapist or physical 
therapist assistant unless the employee has been referred to that 
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practitioner by a licensed doctor of medicine, 
osteopathy, chiropractic, podiatry or dentistry. 

surgery, 

Sec. E-42. 32 MRSA §14055, sub·§J, ,8, as enacted by PL 1991, 
c. 468, §4, is amended to read: 

B. The superintendent shall adopt rules governing the 
provision of workers' compensation insurance as required by 
Title a9 ~, chapter 1 ~ for workers. provided by an 
employee leasing company to any client company. These rules 
must be consistent with subsection 2 and reflect 
consideration of the needs and operatipnal efficiencies of 
employee leasing companies and the costs to the workers' 
compensation system. If either the employee leasing company 
or the client company has secured the payment of 
compensation in conformity with .!lu:mlu: Title 39, chapter 1 
or Title 39-A. chapter 9, the immunity from liability 
described in that chapter extends to and is binding on the 
client company, the employee leasing company, all employees 
leased to any client company and any other employees of the 
employee leasing company or the client company. An employee 
leasing company is not responsible for securing the payment 
of compensation in conformity with Title a9 ~ nor 
deprived of the defenses listed in Title a9 ~, section a 
121 with respect to those persons for whom the provision of 
benefits is not required under Title a9 ~ in the absence 
of an employee leasing arrangement. 

Sec. E-4j. 32 MRSA §14055, sub.§2, 'i/A, as enacted by PL 1991, 
c. 468, §4, is amended to read: 

A. Under rules adopted pursuant to subsection 1, paragraph 
B, the superintendent may provide a determination of the 
circumstances and conditions, if any, under which an 
employee leasing company may be the policyholder of a 
workers' compensation insurance policy providing coverage to 
employees leased to client companies. Additionally or 
alternatively, the superintendent may require by rule that: 

(1) The employee leasing company purchase separate 
policies through the' Fesid .. al---<nlK-kti-t--meehaHism ~ 
~ployers' Mutual Insurance Com~, established 
pursuant to Title 24-A, section aaijij llJU, for client 
companies subject to Title ag ~: and 

(2) The policies be assigned to one servicing carrier 
and, to the extent practical, administered on a unified 
basis. The superintendent also may provide by rule 
that the employee leasing company or the Fesid .. a1 
maFke~-maHa§eF President of the Maine Employers' Mu~ 
Insurance Company request from the superintendent a 
waiver of a rule adopted pursuant to this subparagraph 
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if it is impractical for one serv1c1ng carrier to 
service all the client companies of an employee leasing 
company. 

Sec. E·44. 37·B MRSA §186, sub·§I, as amended by PL 1907, c. 
769, Pt. A, §§162 and 163, is further amended to read: 

1. Compensation as state employee. A member of the state 
military forces ellall-- ... eee,iye receives compensation as a state 
employee according to the provisions of 1JumJU:. Title 39. Title 
~ and this section. 

A. Duty status is as follows. 

B. 

(1) The types of duty wlliell ~ are covered arel 

(a) Active state duty by order of the Governor 
under this subchapter; 

(b) Inactive duty training, with or without pay, 
under the United States Code, Title 32, Section 
502; 

(c) Annual training under the Unitad States Code, 
Title 32, Sections 502 and 503; 

(d) Full-time training duty for 30 days or lese 
under the United States Code, Titla 32, Section 
502; and 

(e) Other training duties or schools under the 
United States Code, Title 32, with status of less 
than 30 days' duration: 

(2) The types of duty wlliell ~ are not covered are: 

(a) Annual training or any other types of duty 
under the United States Code, Titla 10, including 
Section 672, Subsectione (b) and (d); 

(b) Initial active duty for training, such as 
initial active duty service schools; 

(c) Full-time training 
under the United States 
502, Subsection (f); and 

duty 
Code, 

for over 
Title 32, 

30 days 
Section 

(d) Federal technician civilian duty under the 
United States Code, Title 32, Section 709; 

Types of injuries cognizable are as follows: 
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(1) The 1n)Ury, disability or disease must have been 
received, incurred or contracted as a result of 
qualified duty; 

(2) Service members must be under the control and 
superv1s10n of the mili tary. Incidents occurring 
during periods of leave or pass are not compensable; 
and 

(3) An injury, disability or disease recaived not 
incident to duty or contracted with willful negligenca 
or misconduct is not compensable; 

C. Preconditions for benafits under 1JumJU:. Title 39 ax 
Title 39-A are as follows: 

(I) Fadaral income maintenance banefits must be 
applied for and, if thay axceed comparable ~ Title 
39 or Title 39-A benefits, must be exhausted by the 
member before receiving weekly compensation benefits 
under .f.!2.I.trutl: Title 39 or Title 39-A. Medical care at 
military or Veterans' Administration facilities, 
civilian care paid for by the military forces and other 
benefits furnished by the military force or the 
Veterans' Administration, including military schools 
offered to retrain or occupationally rehabilitate the 
service member, must be used by the service member 
before entitlement to medical care benefits under 
.f.!2.I.trutl: Title 39 or Title 39-A. Military schools' are 
fully creditable under .f.!2.I.trutl: Title 39 or Title 39-A in 
an approved plan of rehabilitation; and 

(2) .f:.Q..rnuu: Title 39 or Title 39-A benefits are based 
on inability to perform the usual civilian occupation; 

D. For the purpose of calculation of compensation, average 
weekly wage ellall IIll!.Iit be computed solely on the earning 
capacity of the injured member in the civilian occupation in 
which lie that member is regularly engaged. In case of 
death, dependents sllall-be .Itl:.!I entitled to compensation as 
provided in .f.!2.I.trutl: Title 39 or Title 39-A and any amendments 
to that Title; 

E. If the member remains in a federal pay status or 
continues to receive pay in accordance with section 143, the 
member's medical care ellall IIll!.Iit be through the military or 
Veterans' Administration unless the member is referred· to 
civilian care. If, the member is eligible for military or 
Veterans' Administration care and knowingly declines or 
through lIis the member's actions forfeits lIie rights to the 
benefits of section 143 or to federal care benefits, this 
declination or conduct serves to waive lIie the member's 

Page 203-LR3957(1) 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

rights to seek compensation for civilian care under !.2.!:.m.!u: 
Title 39 or Title 39-A; 

F. For the purpose of .f.!u:mlu: Title 39, section 62, all 
federal benefits received by the member as a result of an 
injury, disability or disease ehall-he ~ considered to be 
derived from the employer and shall constitute a setoff to 
compensation awarded as a result of this section. A 
dollar-for-dollar setoff is authorized for all federal 
benefits to include continuation of pay under section 143, 
continuation of federal pay and allowancee, incapacitation 
pay, severance pay, disability reth'ement pay, Veterans' 
Administration disability payments and military and· 
Veterans' Administration death benefits; and 

G. Reporting under the early pay provisions of ~ Title 
39 or Title 39-A. section 205 do not have to be initiated 
until a final decision is reached on the injured service 
member's entitlement to federal benefits or while military 
or veterans' disability benefits are received in lieu of 
compensation under ~ Title 39 or Title 39-A, whichever 
ceases first. Veterans' disability benefits provided in 
this subsection include state military duty pay received 
under section 143, federal continuation payor 
incapacitation pay in lieu of Title-~9 benefits under former 
Title 39 or Title 39-A. The time provisions of ~,Title 
39 or Title 39-A are effective upon notification to the 
service member that federal benefits are not authorized, or 
the gross monetary federal benefits are determined to be 
less than the entitlements under 1.!1..D!!ll Title 39 or Title 
~ without taking into account the setoff prescribed in 
paragraph E. 

Sec. E-45. 38 MRSA §1310-C, sub-§7, 'lA, as enacted by PL 1989, 
c. 870, §2, is amended to read: 
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A. For its employees under ~ Title 39 or Title 39-A; or 

Sec. E-46. 38 MRSA §1310-F, sub-§4, as enacted by PL 1991. c. 
66, Pt. A, §37, is amended to read: 

4. Insurance. Notwithstanding subsection 1, the 
commissioner may not issue a grant under this section to a 
municipality for the costs of closure unless the municipality 
demonstrates to the commissioner that each person who performs 
work to implement the closure plan is self-insured or is covered 
by a workers' compensation insurance policy in accordance with 
Title ~9 .3..9..=A. 

Sec. E-47. Effective date. This Part takes effect January 1. 
1993. 
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Sec. F-l. Additional assessment. Notwithstanding the Maine 
Revised Statutes, Title 24-A, section 231 and Title 39, section 
29, the Superintendent of Insurance may exceed the limits on the 
assessments authorized by those sections by the amount allocated 
in section 2 for the fiscal year ending June 30, 1993 only. 

Sec. F-2.. Allocation. The following funds are allocated from 
Other Special Revenue funds to carry out the purposes of this Act. 

PROFESSIONAL AND FINANCIAL SERVICES, 
DEPARTMENT OF 

Bureau of Insurance 

Positions 
Personal Services 
All Other 
Capital Expenditures 

TOTAL 

Provides funding for 2 Managing Examiners, 
one Workers' Compensation Specialist, one 
Senior Rate Analyst and one Clerk Steno III; 
additional actuarial contracting; computer 
equipment; and other general operating 
expenses to administer the new rating law 
and the expected increase in the number of 
filings by self-insurers. 

1992.-93 

(5.0) 
$123,366 

33,333 
25,000 

$181,699 

Emergency clause. 
preamble, this Act 
otherwise indicated. 

In view of 
takes effect 

the emergency cited in 
when approved, except 

the 
as 

FISCAL NOTE 

.992.-93 

APPROPRIATIONS! ALLOCATIONS 

Other Funds $181.699 
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REVENUES 

Other Funds $181,699 

This bill states that the balance of all funding 
appropriated for the Workers' Compensation Commission for fiscal 
year 1992-93 will be transferred to the newly established 
Workers' Compensation Board after all financial obligations of 
the commission have been met. The new board will have 
approximately $1. 5 million in Personal Services funding to cover 
the last 6 months (January 1 to June 30) of fiscal year 1992-93 
after unemployment and other termination costs and will require 
no additional General Fund appropriation. Beginning in fiscal 
year 1993-94~ the board is authorized to raise up to $6 million 
annually of dedicated revenues through the assessment process. 
Whether this annual limit provides sufficient future funding will 
depend on decisions made by the board. However, the timing of 
the assessment will require General Fund working capital advances 
of about $2 million to provide interim operating funds in each 
fiscal year. 

The board is authorized to employ temporary staff during 
this time period, after which the board will receive legislative 
authorizations for position counts and funding levels. 

For future bienniums, the full funding of the board by the 
assessment will result in net savings to the General Fund. 
Currently, the Workers' .Compensation Commission is entirely 
funded by General Fund appropriation. General Fund costs of the 
co~ission are partially offset by an assessment made to workers' 
compensation insurers and self-insured employers. In fiscal year 
1992-93, the commission had total General Fund appropriations of 
$5,602,877 with the assessment budgeted to generate $2,362,632 of 
General Fund revenue. Based on these figures, the net General 
Fund savings will be approximately $3.2 million per fiscal year. 

As a further consequence of this bill. the Judicial 
Department will have the discretionary authority to serve as a 
final appeals step in disputed workers' compensation cases. 
Given the relatively short time that will be left in fiscal year 
1992-93, there will be no fiscal impact to the Judiciary in 
fiscal year 1992-93. Beginning in fiscal year 1993-94, the 
Judiciary may need an additional staff attorney position at a 
total General Fund annual cost of $35,100, if the total number of 
appeals made to the Law Court increases. 

The bill also affects the activities of the Public 
Advocate. The Maine Revised Statutes, Title 24-A, section 
2386-A. subsection 6 states that insurance carriers involved in a 
residual market deficit proceeding shall pay a fee of $20.000 to 
cover the expenses incurred by the Public Advocate. The Office 
of the Public Advocate does not feel that this $20,000 fee will 
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be adequate to cover the typical expenses in such proceedings; 
the actual costs are estimated to be about $50,000. In addition, 
this bill only provides funding for the involvement of the Public 
Advocate in residual market deficit proceedings and does not 
authorize similar funding for the Public Advocate's involvement 
in other types of rate-making proceedings. 

The new rating law and the expected increase in the numbe~ 

of employers who choose to file as self-insurers will result in 
additional expenses and staffing needs for the Bureau of 
Insurance. The bureau will require an allocation of $181,699 in 
fiscal year 1992-93 for 5 additional positions, additional 
actuarial contracting, the purchase of necessary computer 
equipment and other operating expenses. Funding for these 
expenses will require an increase in the statutory assessment cap 
for the revenues collected by the Bureau of Insurance. For the 
upcoming biennium. the bureau's needs will be approximately 
$305,000 in fiscal year 1993-94 and $307,000 in fiscal year 
1994-95. 

Finally, as reflected in the most recent actuarial estimate 
contained in the August 31. 1992 report from the Blue Ribbon 
Commission to Examine Alternatives to the Workers' Compensation 
System and to Make Recommendations Concerning Replacement of the 
Present System, this bill may result in a 12~ savings in workers' 
compensation costs to employers. Any projected savings will be 
exper ienced by State Government and municipal'ities across the 
State. Based on recent worker compensation costs experienced by 
agencies within State Government, this 12~ figure could translate 
into General Fund savings for workers' compensation costs of 
approximately $600,000 annually. 

STATEMENT OF FACT 

PART A 

1. Part A, section 1 of the bill repeals the provision 
setting the salary for a rehabilitation administrator position in 
the Office of Employment Rehabilitation. 

2. Part A, 
setting salaries 
commissioners. 

section 
for 

2 of the bill repeals the provision 
Workers' Compensation Commission 

3. Part A, section 3 of the bill changes a reference from 
the Workers' Compensation Commission to the Workers' Compensation 
Board. 

4. 
Statutes, 
within 

Part A, section 4 of the bill repeals the Maine Revised 
Title 5, section 953 which defines certain positions 

the Workers' Compensation Commission as major 
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pOlicy-influencing positions sUbject to the provisions of the 
unclassified service chapter of the Civil Service Law. 

5. Part A. section 5 of the bill adds a new subsection to 
Title 5. section 12004-G to reflect the establishment of the 
Workers' Compensation Board. 

6. Part A. section 6 of the bill 
Apportionment Review Panel and the 
Advisory Panel in Title 5. section 
boards. These 2 boards are not part of 

repeals references ~o the 
Employment Rehabilitation 
12004-1 listing advisory 
Title 39-A. 

7. Part A. sections 7 and 8 of the bill repeal Title 39 and 
enact in its place Title 39-A. Each section of Title 39-A is 
explained below. 

Section 101 entitles Title 39-A. Part 1 the "Maine Workers' 
Compensation Act of 1992." 

Section 102 is the definitions section and is in many 
respects the same as Title 39. section 2. The changes are: it 
is reorganized so that the terms defined are presented in 
alphabetical order; the definition of "after-tax average weekly 
wage," based on Michigan §418.313. is added to reflect the change 
to benefits based on 80'\, of after-tax average weekly wage; the 
definition. of "average weekly wages" is changed, based on 
Michigan §418.371. subsection 2. so that fringe benefits are 
included if the inclusion does not result in a weekly benefit 
amount greater than 2/3 of the. state average weekly wage; the 
definition of "commission" is ~eplaced with the definition of 
"board" to reflect the new entity created in chepter 3; and the 
definition of "insurance company" is expanded to include the 
Maine Employers' Mutual Insurance Company. 

Section 103 enacts the provisions of former Title 39. 
section 3. entitled "Common-law defenses lost." 

Section 104 enacts the provisions 
section 4. entitled "Applicability to 
employers; exemptions." 

Section 105 enacts the provisions 
section 5. entitled "Predetermination of 
status." 

of former Title 
certain actions 

39. 
and 

of former Title 39. 
independent contractor 

Section 106 enacts the provisions of former Title 39. 
section 67. entitled "Invalidity of waiver of rights; claims n6t 
assignable. II 

Section 
section 6B, 

107 . enects the provisions 
entitled "Liability of third 

employee; subrogation." 
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Section 108 enacts the provisions of former Title 39, 
section 69. entitled "Preference of claims. " 

Section 109 enacts the provisions of former Title 39, 
section 114. entitled "Compiletion of claims information." 

Section 110 reguires the board to recognize collective 
bergeining agreements thet establish alternative dispute 
resolution systems. preferred provider systems. the use of a 
limited list of independent medical examiners. light-duty or 
return-to-work programs or rehabilitation or retraining programs 
as long as the agreement does not diminish an employee's 
entitlement to benefits. 

Section III permits the board to approve an 
between an employer and some or all of the employer's 
to secure the payment of compensation and benefits 
alternative program as long as it provides at 
compensation and benefits provided by the Act. 

agreement 
employees 

through an 
least the 

Section 151 establishes the Worker' s Compensation Board. an 
8-member board composed of 4 representatives of management and 4 
representatives of labor. The members are appointed by the 
Governor from lists provided by employer and employee 
organizations. subject to review by the Joint Standing Committee 
on Judiciary and to confirmation by the Legislature. Board 
members hold office for staggered terms of 4 years. except the 
initial members of the board have terms of specified duration. 
No member may be a lobbyist or serve more than 2 full terms. 
Members may be removed by the Governor for inefficiency. willful 
neglect of duty or malfeasance in office. but only with the 
concurrence of the Joint Standing Committee on Judiciary. The 
members annually elect a chair. which must alternate between 
empJ.oyer and labor representatives. The board may take action. 
onlf by majority vote of its members and dacisions on the 
emp~oyment of an executive director and the appointment and 
retention of hearing officers reguire the affirmative votes of at 
least 2 board members representing management and at least 2 
me~bers representing labor. Board members may receive actual 
expenses and a per diem for attendance at board meetings of up to 
$100 per day and are entitled to a leave of absence from 
employment for the time reguired to perform the duties of a board 
member. 

Section 152 authorizes the board to exercise general 
superv1s10n over the administration of the Actl to make rules. 
prescribe forms and make suitable orders of procedure; to employ 
an executive director who shall hire personnel at the direction 
of the board; to employ a general counsel; to employ or contract 
for the services of hearing officers and mediators; to assume an 
active and forceful role in case administration; to re'commend 
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legislative change; to create advisory committees a's necessary; 
and to administer its own budget. 

Section 153 requires the board to monitor cases to ensUre 
that payments are timely and in full; to establish a 
troubleshooter program to provide information and assistance to 
prevent or informally resolve disputes; to establish an abuse 
investigation unit; to establish a mediation program; to adopt e 
permanent impairment schedule; and to appoint e person to make a 
full investigation of an injury or to conduct en eudit as 
necessary. This section elso instructs the boerd to interpret 
the Act in e menner that fevors neither the employee nor the 
employer. 

Section 154 establishes the Workers' Compensation Board 
Administrative Fund es a dediceted fund to finance the ectivities 
of the Workers' Compensation Boerd. Expenditures ere sUbject to 
legislative approvel. Assessments on insurers end self-insurers 
provide the necessary funds, which ere limited to $6,000,000 for 
fiscal year 1993-94 and succeeding years. 

Section 201 enacts the provisions of former Title 39, 
section 51 entitled "Entitlement to compensation end services 
generally" with the addition of a provision stating that, if en 
1nJury aggravates a preexisting condition, the disability is 
compensable only if the employment contributed to it in e 
significant manner. 

Section 202 enacts the provisions of forruer Title 39, 
section 61 entitled "Injury or death due to willful intention or 
intoxication" with the addition of the requirement that the 
employer must know et the time of injury that the employee was 
intoxicated or that the employee's habit of intoxication et work 
existed at the time of injury. 

Section 203 enacts the provisions of former Title 39, 
section 102-A, entitled "Incerceretion of employee." 

Section 204 provides that no compensation 
first 7 days of incapacity, except compensation 
date of incapacity for firefighters and when 
continues for more then 14 deys. 

is due for the 
is due from the 
the incepacity 

Section 205 requires that the employer make payments 
promptly to the employee except when there is an ongoing 
dispute. The first payment is due wi thin 14 days of the notice 
of injury and subsequent payments must be peid weekly. Fifty 
dollars per day must be added end paid to the employee for each 
day over 30 days in which payments are not paid, and this amount 
must be paid by the employer for the period during which the 
employer failed to notify the insurer. The $50 per day penalty 
for late payments of medical bills is paid to the Workers' 
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Compensation Board Administrative Fund. The employer is required 
to submit a memorandum of payment and wage statements to the 
board upon making compensation payments. To discontinue or 
reduce benefits in all circumstences other than the return to 
work of the employee or an increase in pay of the employee, the 
employer or insurer must send a certificete by certified mail to 
the employee and to the board together with. any information on 
which the employer or insurer is relying in support of the 
discontinuance or reduction. The benefits may be reduced or 
discontinued no earlier than 21 days from the dete thet the 
certificete was mailed to the employee. The employee may file e 
petition for review contesting the discontinuance or reduction 
and the board may enter en order providing for the continuetion 
or reinstatement of benefits ,pending a hearing on the petition. 

Section 206 reorganizes end substentially enects the 
provisions of the former Title 39, section 52 entitled "Duties 
end rights of parties as to medicel and other services; cost" 
except that the employer initially has the right to select for 
the employee e health cere provider for the fi rst 10 days of 
treetment. The employee may then select a different health care 
provider. Subsections 1 and 2 of section 206 ere based on 
Michigan Compiled Lews Annotated Section 418.315, subsection 1. 

Section 207 requires that an employee being treeted by a 
health care provider of the employee's own choice must submit to 
an examination by a physicien or surgeon selected by the 
employer. The employer may not request that the employee be 
examined by more than one health care provider, or by more than 
one specielist in e particular specialty upon referral by the 
health cere provider, without prior epprovel from the employee or 
a hearing officer. An employee who refuses to submit to any 
reasonable examination forfeits any right to compensation during 
the period of that refusel unless the employee is relying on 
treatment by prayer or spiritual means by e duly accredited 
practitioner. 

Section 208 provides thet authorizetion f'rom the employee 
for release of medical informetion by health cere providers to 
the employer is not required if the information pertains to 
treatment of an injury claimed to be compensable. Section 208 
imposes the same duties on health care providers to provide 
medicel information as was imposed by Title 39, section 52-A, 
subsection 2. 

Section 209 contains the medicel fee reimbursement 
prov1s10ns. The board is required to adopt rules that establish 
maximum charges for services, procedures, or courses of treatment 
and requires that health care facilities or providers be paid the 
maximum charge or the providers usual and customary charge, 
whichever is less. Section 209 states that an employer is not 
responsible for charges thet are determined .to be excessive or 
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treatment determined to be inappropriate by an independent 
medical examiner or by insurers, self-insurers, or group 
self-insurers under the medical utilization review provisions in 
section 210. 

Section 210 places medical utilization review within the 
responsibilities of the board and directs the board to adopt 
rules establishing specific protocols pertaining to treatment for 
specific injuries and illnesses after consulting with the 
appropriate professional organizations. Section 210 establishes 
utilization review as a system of prospective, concurrent or 
retrospective evaluation by an insurer, self-insurer or group 
self-insurer consistent with rules established by the board. It 
requires health care facilities and providers to cooperate with 
the reviewer, to explain care that is of unusual duration, 
character or cost. It allows the reviewer to not pay charges 
that it determines to be unjustified, allows appeal to the board 
and opens the provider or faCility records on the claim to the 
board. The penalty for sUbmitting felse or misleading 
information is 'made a Class D crime. 

Section 211 sets the maximum benefit level et $441 or 90~ of 
state average weekly wage, whichever is higher. 

Section 212 provides totel incapacity benefits equel to 80~ 

of the employee's after-tax everage weekly wage, subject to the 
maximum benefit, for the duration of the incapacity. In 
subsection 2, a conclusive presumption of total incapacity 
extends for 800 weeks for the specified conditions. Subsection 3 
lists the specific loss benefits under which the employee is 
entitled to receive the listed number of weeks of benefits for 
the specific amputation, regardless of any actual loss in wages. 
With the exception of subsection 1, paragraph 2, which is a 
restatement of Title 39, section 54-B, subsection 2, section 212 
is based on Michigan §4l8.35l and §4l8.36l. 

Section 213 provides partial incapacity benefits equal to 
80~ of the difference between the injured employee's after-tax 
average weekly wage before the injury and the after-tall average 
weekly wage the employee is able to earn after the injury. If 
the employee's permanent impairment resulting from the injury is 
over l5~ to the body, compensation is paid for the dur'!tion of 
the disability. In all other cases, the employee is not eligible 
to receive partial incapacity benefits after the employee has 
recei ved 260 weeks of total incapaci ty benefits, partial 
incapacity benefits, or both. The 260-week duration may be 
extended by the board in cases of extreme financial hardship, 
and, starting in 1998, if the frequency of cases drops to or 
below the national average. 

Sectiori 214 is derived from Michigan §4l8.30l and determines 
the amount of partial incapacity be~efits that are due. If an 
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employee refuses a bona fide offer of reasonable employment 
without good and reasonable cause, the employee is not entitled 
to any wage loss benefits for the period of that refusal. If the 
employee is earning less than the amount the employee received 
before the injury, the employee is entitled to 80~ of the 
difference. If the employee is earning the same or more than 
before the injury, the employee is not entitled to any wage loss 
benefits. If after being employed for ioo weeks or more the 
employee loses' that job through no fault of the employee, the 
employee is entitled to compensation based upon the employee's 
wage at the date of injury if the employments since the injury 
have not established a new wage earning capacity, but if the 
employee has esteblished e new wege earning capecity, the benefit 
is based on the difference between the wage of the lost job and 
the wage paid at' the time of injury. If the employee has been 
employed for less than 100 weeks, the' employee is entitled to 
recei ve compensation based upon the employee's wage on the date 
of injury. For this section, "reesonable employment" is defined 
as eny work that is within the employee's capacity to perform 
that poses no clear and proximete threat to the employee's health 
and safety, and that is within a reasonable distence from that 
employee's residence. The employee's capacity to perform may not 
be limited to jobs in work suitable to the employee's 
qualifications and training. 

Section 215 provides for deeth benefits in the amount of 80~ 
of the employee's after-tax average weekly wage for 500 weeks. 
If at the end of the 500-week period any dependent of the 
deceased is under the age of 18, the board may order the 
continuation of payments. If a dependent spouse becomes the 
dependent of another, the spouse is entitled to $500 and the 
remaining payments of the 500-week period are payable to any 
other dependents. 

Section 216 enacts the provisions of former Title 39, 
section 59 entitled "Burial expenses; incidental compensation." 

Section 217· provides for employment rehabilitation by 
agreement of the parties or by order of the board if the board 
finds that implementation of a plan is likely to return the 
employee to suitable employment at a reasonable cost. Plans are 
limited to 52 weeks, with an extension of 52 weeks obtainable 
from the board. Except for specific loss benefits, benefits may 
be reduced or lost for an employee who unjustifiably refuses to 
accept rehabilitation services. Costs may be recovered from an 
emp.loyer who refuses to agree to a plan if the board orders a. 
plan and the employee completes the plan and returns to work. 

Section 218 substantially enacts the provisions of former 
Title 39, section 66-A, entitled "Worker reinstatement rights" 
except that subsection 5 is changed so that if an employee 
re~uses an offer of reinstatement for a position suitable to the 
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employee's physical condition, the employee is not entitled to 
wage loss benefits during the period of such refusal. 

Section 219 enacts the provisions of former Title 39, 
section 66-8, entitled "Light-duty work pools." 

Section 220 enacts the provisions of former Title 39, 
section 62-A, entitled "Reduction of benefits due to unemployment 
compensation." 

Section 221 is based on the Michigan coordination of benefit 
provision found in §418.354. It allows coordination of benefits 
in a manner similar to the former Title 39, section 62-8 except 
that section 221 permits the coordination of social security 
disability 'benefits if the Social Security Act is ever amended to 
allow it. Under section 221, the employee is required t~ apply 
for old-age social security benefits but is not compelled to 
apply for early social security or early retirement benefits. 
The time period within which the employee must submit proof of 
application or authorization for release of information to the 
employer is 30 days. Section 221 does not permit ~ reduction in 
benefit because of a pension benefit increase granted after the 
benefits are coordinated. The section does not apply to current 
disability insurance plans and future plans may state that 
payments udder that plan may not be coordinated. 

Section 222 enacts 
section lll-A entitled, 
disability benefits." 

the provisions 
"Provisional 

of former Title 39, 
payment of certain 

Section 223 is based on Michigan §418.373 and states that an 
employee who terminates active employment and is receiving a 
nondisability pension, including old-age social security 
benefits, is presumed not to have a loss of earnings or earnings 
capacity. The presumption may be rebutted only by a 
preponderance of the evidence that the employee is unable, due to 
a work-related disability, to perform work suitable to the 
employee's qualifications, including training and experience. 
This section does not affect entitlement to medical benefits 
pursuant to section 206. 

Section 301 is based on Title 39, section 63 regarding 
notice of injury but the period in which to give notice of injury 
to the employer is changed to 90 days in accordance with Michigan 
Compiled Laws Annotated, section 418.381, subsection 1. 

Section 302 enacts the provisions 
section 64 entitled "Sufficiency of 
employer; extension of time for notice .. 11 

of former Title 
notice; knowledge 

39, 
of 

Section 303 enacts the provisions of former Title 39, 
52 section 106, subsection 1 on reports to the board on injuries. 
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Section 304 enacts 
section 94-A, subsections 
notice to the employee and 

the provisions of former Title 39, 
1 and 2 and section 106-A on board 

employer. 

Section 305 enacts the provisions of former Title 39, 
section 94, entitled "Petition for award; protective decree." 

Section 306 enacts the provisions of former Title 39, 
section 95, entitled "Time for filing petitions." 

Section 307 entitles any interested party to file a petition 
with the board for determination of rights under the Act, 
requires service of the petition to the other parties by 
certified mail, states that no response to the petition is 
required and requires the board to refer petitions to mediation. 

Section 308 enacts the provisions of former Title 39, 
section 106, subsections 3 and 4 on responsibilitias upon raturn 
to employment. 

Section 309 provides that the board or its designee may 
issue subpoenas for witnesses and subpoenas duces tecum to compel 
the production of documents relating to any questions before the 
board and astablishes the procedure for handling a refusal to 
comply with the subpoena. Subsection 2 is based on the Maine 
Administrative Procedure Act, Title 5, section 9057, subsections 
1 and 2 and provides that the board need not observe the rules of 
evidence observed by courts, but shall observe the rules of 
privilege and shall admit evidence if it is the kind of evidence 
upon which reasonable persons are accustomed to rely in the 
conduct~of serious affairs. Subsection 3 allows the board to 
establish procedures for the prefiling of summaries of the 
testimony of any witness in written form, permits tha use of 
signed statements by a medical doctor, an osteopathic physician, 
a psychologist or a chiropractor if a copy of the statement is 
provided to the opposing party 14 days before the hearing, and 
permits depositions or subpoenas of health care practitioners who 
submit written statements only if the hearing officer finds that 
the testimony is sufficiently important to outweigh the delay in 
the proceeding. Discovery beyond that specified in the section 
is available only at the discretion of the board. Subsection 4 
enacts the provisions of the former Title 39, section 93, 
subsection 5 on contempts before the board. 

Section 310 substanti"lly enacts the provisions of former 
Title 39, section 112, entitled "Protection." 

• Section 311 substantially enacts the provisions of former 
Title 39, section l12-A, entitled "Inadmissible statements." 
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Section 312 substantially enacts the provisions of former 
Title 39. section 92-B on independent medical examiners. except 
the board is given the responsibilities the medical coordinator 
had under Title 39. In addition. section 312 requires the board 
to create a list of no more than 50 of the State's most highly 
qualified and highly experienced health care providers to serve 
as independent medical examiners and the board must periodically 
validate the list. The disqualification from service of a person 
who has treated an employee at the request of an employer or 
insurer is expanded to include the request of an employee. The 
board must assign an independent medical examiner if the parties 
to a dispute can not agree on a medical examiner of their own 
choosing. Section 312 states that. if the parties have agreed to 
the independent medical examiner. they are bound by the 
examiner's findings. If the board assigned the independent 
medical examiner. the board is required to adopt the findings 
unless there is clear and convincing evidence to the contrary in 
the record that does not support the findings. 

Section 313 requires referral to mediation whenever there is 
a controversy. The mediation is informal and the parties may be 
required to appear and produce evidence. At the conclusion of 
the mediation the mediator files with the board a report stating 
the facts of the case. If an agreement has been reached. the 
report states the terms of the agreement and is signed by the 
mediator and the parties. If a full agreement is not reached. 
the report states the facts. any terms agreed to and the facts 
and issues in dispute and is signed by the mediator and the 
parties. Failure to cooperate with the mediator is reported to 
the board and sanctions may include assessment of costs and 
attorney's fees. reduction of attorney's fees and suspension of 
proceedings. An employer or representative of the employer. 
employee. insurer. self-insurer or group self-insurer who attends 
the mediation session without familiarity with the claim or 
without authority to make decisions regarding the claim may be 
assessed a penalty of $100 by the board. 

Section 314. based on Michigan Compiled Laws Annotated 
section 418.864. permits the use of an arbitrator by agreement of 
the parties. The arbitrator must admit evidence under the same 
standard used by hearing officers. a record must be made. the 
arbitrator must render the decision within 30 days and must state 
the findings of fact and conclusions of law. The decision of the 
arbitrator is reviewable under the same standard as hearing 
officer decisions. as specified in section 318. The board must 
by rule establish the fee to be paid to the arbitrator by the 
board. 

Section 315 substantially enacts the provisions of former 
Title 39. section 98 on the time and place of formal hearing. 
except the fixing of a time for the hearing is triggered by the 
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mediator's report indicating that mediation has not resolved all 
~ssues in dispute. 

Section 316 enacts the provisions of former Title 
section 66. enti tIed "Guardians and other representatives 
minors and incompetents." 

39. 
for 

Section 317 enacts the provisions of former Title 39. 
section 110-A. entitled "Appearance by officer or employee of 
corporation or partnership." 

Section 318 substantially enacts the provisions of former 
Title 39. section 99. entitled "Hearing and decision." 

Section 319 enacts the provisions of former Title 39. 
section 99-C. entitled "Petition for reopening." 

Section 320 permits the hearing officer to request that the 
full board review a decision of the hearing offic~r if the 
decision involves an issue that is of significance to the 
workers' compensation system. A majo:-ity of the members of the 
board must approve the request for review for it to- be granted. 
The board may delegate responsibility for review to panels of 
board members consisting of equal numbers of representatives of 
labor and management. Upon majority vote. the board shall issue 
a decision affirming. reversing or modifying the hearing 
officer's decision. 

Section 321 enacts the provisions of former Title 39. 
section 102. entitled "Reopening for mistake of fact or fraud." 

Section 322 substantially enacts the provisions of former 
Title 39. section 103-C on appeals to the Law Court except that 
in section 322 the appeal is from a decision of a hearing officer 
or the board if the board has reviewed a hearing officer's 
decision. 

Section 323 enacts the provisions of former Title 39. 
section 103-E on enforcement of a decision. 

Section 324 substantially enacts the provisions of former 
Title 39. section 104-A on failure to make timely compensation 
payments or failure to secure payments. except that the amount of 
each day's forfeiture that is not paid to the employee must be 
paid to the board to be credited to the Workers' Compensation 
Board Administrative Fund. 

Section 325 provides that each party is responsible for the 
payment of its own attorney's fees and costs. An attorney 
representing an employee under this Act may receive a fee from 
that client only as provided and fees and payment are subject to 
the approval of the board. The board is required to make rules 
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to prescribe maximum attorney's fees and the manner in which the 
amount is determined and paid by the employee. The maximum 
attorney's fees for a case tried to completion may not exceed 30~ 
of the benefits accrued, after deducting reasonable expenses 
incurred on behalf of the employee, or be based on a weekly 
benefit amount after coordination that is higher than 2/3 of the 
state average weekly wage. The board may by rule allow an 
increase or decrease in the amount specified by the rule when in 
the discretion of the boerd such, en action is appropriate. An 
attorney's fee for lump-sum settlements is determined by first 
deducting the specified costs from the total settlement, then 
calculating the fee on the basis of the resulting amount so that 
the fee does not exceed the percentages specified. Attorney's 
fees in cases in which the injury occurred prior to January 1, 
1993 are determined by the law in effect at the date of injury 
and are payable by the employer. If the employee injured prior 
to January 1, 1993 attends a mediation session pursuant to 
section 313 after January 1, 1993 and is represented by an 
attorney, the attorney's fee mey include compensation from the 
date of the mediation session. 

Section 326 enacts the provisions of former Title 39, 
section 105, entitled "Death of petitioner." 

Section 
section 64-A, 
testify." 

321 enacts 
entitled 

the 
"When 

provisions 
employee 

of former 
killed or 

Title 
unable 

39, 
to 

Section 32B substantially enacts the provisIons of former 
Title 39, sections 64-B and 64-C on cardiovascular or pulmonary 
disease suffered by a firefighter. 

Section 351 enacts the provisions of former Title 39, 
section 10, entitled "Nonresidents." 

Section 352 substantially enects the provisions of former 
Title 39, section 11-A on lump-sum settlements and edds the 
requirements that a lump sum may not be approved unless the 
employer, the employee and the insurer, self-insurer or 
self-insured group agree on the settlement and 6 months heve 
elapsed since the date of injury. The board is required by rule 
to adopt policies establishing the circumstences under which 
lump-sum settlements may be approved and the rules must be et 
least as restrictive as the section. The board is also required 
to establish and maintain a program to monitor the postsettlement 
employment experience of employees who settle their claims 
pursuant to this section to help develop future policy. 

Section 353 enacts the provisions of former Title 39, 
section Ill, entitled "Discrimination. " 
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Section 354 
section 104-B, 
liability." 

enacts 
entitled 

the provisions of 
"Multiple injuries; 

former Title 
apportionment 

39, 
of 

Section 355 substantially enacts 
Title 39, section 51-B, subsections 2 
Rehabilitation Fund. 

the provisions of former 
to 13 on the Employment 

Section 356 establishes 2 funding mechanisms for the 
Employment Rehabilitation FundI the board may levy an assessment 
on each insurer based on actual paid losses when the amount of 
the fund is less than $500,000 and in every case of the death of 
an employee when there is no person entitled to compensation, the 
employer must pay 100 times the state average weekly wage to 
Treasurer of the State to be credited to the Employment 
Rehabilitation Fund. Insurers are required to keep records of 
the amount of each loss paid, submit quarterly reports to the 
State Tax Assessor and keep the records open for inspection at 
all times. 

Section 351 enacts the provisions of former Title 39, 
section 107, entitled "Information from insurance companies. " 

Section 358 enacts the provisions of former' Title 39, 
section 108-A, entitled "Reports and data collection." 

Section 359 requires the board to audit claims on an ongoing 
basis to determine whether insurers, self-insured employers and 
3rd-party administrators have met their obligations under the Act 
and to determine the types of disputes and the manner of their 
resolution. If the board determines as a result of examination 
and after providing the opportunity for a hearing that an 
Obligation is due and unpaid to an employee, dependent or service 
provider, the board may order the amounts paid. The board may 
assess civil penalties not to exceed $10,000 upon finding, after 
hearing, that a party has engaged in a pattern' of questionable 
claims-handling techniques or repeated unreasonably contested 
claims. The board is required to implement a monitoring program 
by July 1, 1993 to evaluate and compare the cost, utilization and 
performance of the workers' compensation system for each calendar 
year beginning with 1988. 

Section 360 enacts the provisions of former Title 39, 
section 113, entitled "Penalties." 

Section 401 substantially enacts the provisions of former 
Title 39, section 21-A but adds a provision making a landowner 
liable in certain circumstances for the payment of compensation 
and benefits under the Act to the employees of a contractor 
employed to harvest wood from the landowner's property. This 
liability may only be imposed if the landowner is subject to the 
Act, the contractor is subject to the Act, the contractor does 
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not comply with the provisions of section 401 prior to the date 
of the injury and the lendowner did not obtein from the 
contractor at the time of contracting a certificate of insurance 
from the contractor' s insurer certifying that the contractor had 
obtained the required coverege end indicating the effective detes 
of the policy. . 

Sections 402 to 409 enact the provisions of former Title 39. 
sections 22-A to 29. the remeining provisions of the subchepter 
entitled "Insurance; self-insurance; benefit system; notices; 
waiver. " 

Sections 601 to 615 enact the provisions of former Title 39. 
sections 181 to 195. the chepter referred to es "The Occupational 
D1 sease Law. n 

Sections 901 to 909 enect the provisions of former Title 39. 
sections 141 to 149. the chepter entitled "Employer's liability." 

8. Pert A. section 9 of the bill conteins the transition 
provisions for the outgoing Workers' Compensation Commission end 
incoming Workers' Compensetion Board. It terminates ell 
positions authorized or alloceted to the Workers' Compensation 
Commission on January 1. 1993. except that commissioners holding 
office on December 31. 1992. become temporary hearing officers of 
the board and may hear appeals to the appellete division for one 
year. It transfers to the Workers' Compensetion Board the 
balance of the budget of the Workers' Compensetion Commission on 
January 1. 1993. It allows the Workers' Compensation Boerd to 
expend money and hire staff until June 30. 1993 and requires it 
to obtain legislative authorization for staff positions and 
expenditures for fiscal year 1993-94. 

9. Part A. section 10 of the bill conte ins the application 
section for Part A. Part A epplies to all matters in which the 
l.nJury occurs on or after Jenuary 1. 1993. The provisions of 
this Part apply to all injuries prior to Januery 1. 1992. except 
the provisions of Title 39-A. sections 211. 212. 213. 214. 215. 
221 and 325. Section 10 also requires that appeels filed prior 
to January 1. 1993 be heerd by former commissioners ecting as 
temporary hearing officers end serving as members of an appellate 
division panel. Appeals not resolved by Januery 1. 1993 will be 
treated as requests for review under Title 39-A. section 320. 

10. Part A. section 11 of the bill establishes the 
effective date for the Part. 

PART B 

1. Section 1 of Part B of the bill chenges a 
cross-reference in Title 24-A. section 2302. sUbsection 3. 
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2. Section 2 repeals a provision of Title 24-A relating to 
rating bureaus in workers' compensation insurance. 

3. Sections 3 to 7 of Pert B repeal the reting bureeu 
provisions of Title 24-A. 

4. Section 8 amends Title 24-A. section 2319. sUbstituting 
a new procedure for insureds to eppeal any filing. rete. expense 
or premium level. It conteins provl.sl.ons by which the 
Superintendent of Insurance may require the filing of information 
in response to the eppeal and may hold e public heering. 

5. Section 9 repeels Title 24-A. section .2320-A. entitled 
"G'ompetition and availability of insurance." 

, 6. Section 10 amends the ezamination provisions of Title 
24-A. section 2328 to correct cross-references. 

• 7. Section 11 repeals the workers' compensation reting law. 
Title 24-A. chepter 25. subchepter II-A. 

8. Section 12 enacts e new workers' compensetion reting 
law. Title 24-A. chapter 25. subchapter II-B. The .provisions of 
subchapter II-B are summarized below. 

Section 2381 entitles the subchapter "The Workers' 
Compensation Rating Act." 

Section 2381-A states the purposes of the new lawl to 
prohibit price-fixing and enticompetitive behavior by insurers. 
to protect ageinst excessive. inadequate or 'unfairly 
discriminatory rates. to promote price competition. to maintain 
data reporting. to improve the availability. fairness and 
reliability of insurance. to euthorize end regulate cooperation 
among insurers in rate meking. and to encourage efficient end 
economicel marketing practices. 

Section 238l-B applies the Act to workers' 
employers' liability insurence written in 
workers' compensation insurance. 

compensetion and 
connection with 

Section 238l-C defines advisory organizetion. clessification 
system, expenses, experience rating, loss trending, market, pure 
premium rate, rate, residual market, statistical plan, 
superintendent. supplementary rete information. supporting 
informetion and voluntary merket. 

Section 2382 contains the rate standards. Rates may not be 
excessive. inadequate or unfairly discriminatory. It stetes that 
voluntary market retes are not excessive end defines when 
residual market rates may be found to be excessive. It defines 
inadequate rates and unfair discrimination. 
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Section 2382-A allows for the payment of dividends, savings 
and unabsorbed premium deposits in a nondiscriminatory manner. 

Section 2382-8 requires workers' compensation insurers and 
self-insurers to adhere to uniform classification systems and 
uniform experience rating plans, sUbject to the approval of the 
superintendent. It allows subclassifications. It requires the 
superintendent to designate an advisory organization to assist 
with statistical information. It requires the advisory 
organization to develop and file manual rates and requires 
insurers to adhere to approved manual rates and experience rating 
plans. Insurers are required to be members of the designated 
advisory organization. 

Section 2382-C contains the provisions on filing rates, 
forms and other information. It requires the prefiling of rates 
and supplementary rate information 30 days prior to use. Rates 
and sup,:>lementary rate information are public when filed. The 
advisory organization filing requirements are contained in this 
section. It requires insurers to use only approved forms. 
Advisory organizations may file on behalf of members and 
subscribers. 

Section 2382-D contains the requirements for experience 
rating plans required under section 2382-C and merit rating 
plans. It allows retrospective rating and dividend plans. 

Section 2382-E contains the provisions on disapproval of 
rates, discontinuance of rates and interim rates. 

Section 2383 allows the exchange of information and 
experience data among states and allows consultation with them on 
experience 'rating plans. It allows cooperation among insurers 
and advisory organizations, subject to the disapproval' of the 
superintendent. 

Section 2383-A requires the superintendent to monitor 
competition in the workers' compensation insurance market. It 
requires a report on November I, 1994 and reports annually 
thereafter to the Governor and joint standing committee having 
jurisdiction over insurance rate regulation. 

Section 2384 applies to workers' compensation insurance the 
advisory organization provisions of Title 24-A, sections 232l-A, 
2321-8, 232l-C and 232l-D. 

Section 2384-A contains the advisory organization filing 
requirements. It requires the filing of pure premium, manual of 
rating rules and all rating schedules, changes, amendments and 
modifications. It contains the standards for procedure and for 
disapproval by the superintendent. 
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) 

Section 2384-8 enacts the statistical recording and 
reporting provisions of former section 2371. 

Section 2385 enacts the optional deductible provisions of 
former section 2365 applicable to the voluntary market. 

Section 2385-A enacts the medical 
provisions of former section 2365-A. 

expense deductible 

Section 2385-8 enacts the disclosure of premium information 
provisions of former section 2362-A. 

Section 2385-C enacta the workplace health and safety 
consultation provisions of former section 2362-8. 

Section 2385-D enacts the safety groups provisions of former 
section 2368. 

Section 2385-E enacts th" registration of employee leasing 
companies provisions of former section 2375. 

Section 2386 enacts the workers' compensation insurance 
residual market mechanism provisions of former section 2366 and 
prohibits the issuance of coverage through the mechanism on or 
after January I, 1993. It also authorizes the mechanism to loan 
to the Maine Employers' Mutual Insurance Company initial funding 
of $1 million and directs the mechanism to make the loan if so 
requested. 

Section 2386-A enacts 
surcharges and credits in 
former section 2367. 

the 
the 

rating 
residual 

provisions and annual 
market provisions of 

Section 2387 enacts the penalties for violations provisions 
of former section 2373. 

Section 2387-A enacts the Public Advocate provisions of 
former section 2374 and adds a subsection 5 which limits the 
participation of the Public Advocate in future year rate 
proceedings. 

Section 2387-8 is a savings prov1s10n for experience rating, 
classification, statistical or other rating plans and decisions 
of the superintendent. It also saves forms and rates approved 
already by the superintendent. 

9. Part 8, section 13 of this bill establishes the 
effective date for the Part. 

PART C 
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1. Section 1 amends Title 24-A, section 3701, which allows 
for the establishment of the Maine Employers' Mutual Insurance 
Company. It establishes the. company, adds the purposes of 
providing employers' liability insurance connected to workers' 
compensation coverage and encouraging employer involvement and 
being responsive to each division'S experience, practice and 
operating effectiveness. 

2. Section 2 adds to the definition section of Title 24-A, 
section 3702 the words udl vision,." "super intendant," "voluntary 
mnrket" and "workers' compensntion residunl mnrket mechanism." 

3. Section 3 nmends Title 24-A, section 3703. It mnkes the 
compnny nssossnble nnd nddo tho responsibill ty of providing 
employers' liability insurnnce connected to workers' componsntion 
coverage. It prohibits the company from issuing reinsurance and 
oxcess insurance. It requires incorporation as a mutual insuror 
and provides for incorporators appointod by tho Governor who 
appoint the initial 9 pOlicyholdor members of tho board of 
directors. There are 3 'public membors of the board, appointed by 
the Governor. Except for tho initial bonrd, each division must 
be representod on the board. The presidont is also a board 
member. Tho term of ofUco is 3 yoars. Individuals may not 
serve more than 2 full terms. The initial board adopts bylaws. 
The board is requlrod to submit an Annual report to the Govornor 
ond to the joint standing conunittee hnving jurisdiction over 
insurance matters. The report must contain a sununory of the 
latest annual statement filing. The board' is required to create 
a nominating committee. 

4. Section 4 repenls the prerequisites tri oporation 
contained in Title 24-A, soction 3704. 

5. Section 5 provides for election of n chair, employment 
of a president wh~ serves as chief executive officer and initial 
funding through borrowing from the residual market mechanism 
(previously in Title 24-A, section 2366 and now in Title 24-A, 
section 2386) of $1 million. The loan' is secured by futtire 
premiums and half of the lonn plus interest must be repaid by 
Mnrch 31, 1994. The romnindor plus intorost io due Mnrch 31, 
1995. 

6. Section II prohibits support for the 
General Fund or any guarnnty by the Stnte. 
State from borrowing or appropriating the funds 

compony from the 
It prohibits the 

of the company. 

7. Section 7 contains the same annual report provisions as 
section 3703. 

8. Section 8 enocts the Maine Revised Statutes, Title 24-A, 
sections 3707 to 3714. Section 3707 provides for the powers of. 
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the board of directors of the Maine Employers' Mutual Insurance 
Company. It requires the appointment of a president and nllows 
for the appointment of investment managers. 

Section 3700 provides the general powers of the company, 
including hiring of employees nnd entering into contracts, 
declar'ing dividends and reinsuring or otherwise limiting the risk 
to the company and managing its financial condition. It requires 
the assessment of policyholders and the development nnd filing of 
a plan of operation. 

Section 3709 provides for the appointment of the president, 
who serves nt the will of the bonrd nnd who serves ns n member of 
lhe board. The board designates the duties of the president, who 
moy assist in the development of n plnn of operation nnd other 
stnrt-up functions. 

Section 3710 provides for . funding. Initial funding is 
borrowed, including the funds from the residual market 
mechanism. Ongoing funding is provided by premiums and 
assessments. The company is permitted transition surplus and 
premium levels for a period of up to 10 years. 

Section 3711 requires the company to provide workers' 
compensation and employers' liebility coverage beginning January 
1, 1993 to employers eligible for coverage but unable to purchaso 
it on the voluntary market and for employers not authorized to 
self-insure individually or as part of a group. Authorized 
self-insureds are eligible when they terminate self-insurance. 
Employers who owe premium to insurers or to the rosiduol m"rket 
mechanism or who fail to comply "ith the company's safety 
requiroments are inoligible for covernge. 

Section 3712 divid~s the company into 8 industry or 
geographic divisions and n high-risk division. AssiglUT1ents to 
the divisions are made by the board, subjact to appeal to the 
superintendent. Redivision is nllowed, as determined by the 
board, aftar 2 years. The high-riSk division is similar to the 
Accident Prevention Account of the residual market mechanism. 
The board may file mandatory retrospective rating plnns and may 
o11ow voluntnry retrospective rating plnno. The high-risk 
division hnD nn ndvloory committeo nnd in oporntod by tho bonrd 
of the company. Tho olhor divioions hnve their own boords, of 6 
omployer nnd 3 employee ropresentntives of policyholders, who do 
the followingl elect a chair, select workplnco snfety training 
staff or consultants and claims administration and adjusting 
staff or consultants, monitor and enforce policyholder compliance 
with board performance standards, devolop debit and credit plans, 
handle polIcyholder grievances, conduct premium audits, hold 
division meetings and perform other functions. The company board 
performs all functions not specifically granted to the division 
boards, including the followingl investments, accounting and 
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auditing, 
decisions 
aCCOSB to 

legal services, actuarial services, 
and authorization for assessments 

surplus lunda. 

overall rato level 
to employers and 

Section,3113 grants to the president authority to enter into 
6 contracts. The divisions may enter into contracts for servicing, 

using standards adopted by the board of the company., Contracts 
8 must be awarded on the basis of price, qualification of the 

contractor or Gubcontractors and qdality and eztent of services 
10 to be provided. 

12 Sontion 3114 requiruD separate financial accounti~g for the 
divisions and rates that consider the experience pf each 

14 division., It allows for assessments in the event of deficits. 
Surplus is indivisible and must be available for the benefit of 

16 all policyholders. Assessments must be paid and are to be used 
for the exclusive benefit of the policyholders assessed. 

10 " Deficits in the high-riSk division up to 100' of earned' premium 
'are levied on all policyholders in the high-risk division for 

20 !'that year. Deficits above that are assessed against all 
"policyholders of the company, including those in the high-risk 

22 division. 

24-- 9. Pa~t E,' section 41'of this bill establishes an effective 
date for this Part. 

26 
PART D 

28 
1. Part D, section 1 requires the Workers' Compensation 

30 Doard by January I, 1994 to report to the joint standing 
committee of ,the Legislature having jurisdiction over labor 

32 matters on the transfer of the workplace health and safety 
functions of the Department of Labor to the Workers' Compensation 

34 Board. The report must include all legislation necessary to 
accomplish the transfer of functions on July I, 1994. 

36 
2. Section 2 is a revision clause that provides that 

38 wherever in the Haine Revised Statutes the words "Workers' 
Compensation Commission" appear, the phrase is amended to read 

40 the "Workers' Compensation Doard." 

PART II: 
44 

Part E corrects internal references in the Haine Revised 
46 ,Statutes to the proper'cites in new Title 39-A. 

48 PART I!' 

50 Part r, section 1 authorizes the Superintendent of Insurance 
to exceed statutory limits on assessments subject to the 

52 allocation made in Part F, section 2. 
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Because this bill is an emergency measure, Parts C, D Dnd r 
toko effoct ilTUTlediately and the other Partu tako effect January 
I, i993. 
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