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L.D. 1957

(Filing No. H-689)

' STATE OF MAINE
HOUSE OF REPRESENTATIVES
. 115TH LEGISLATURE
FIRST REGULAR SESSION

COMMITTEE AMENDMENT "f%" to H.P., 1372, L.D. 1957, Bill, "an
Act to Improve the Maine Workers' Compensation System"

Amend the bill by striking out everything after the enacting
clause and before the statement of fact and inserting in its
place the following: ’

‘Sec. 1. 4 MRSA §1151, sub-§2-B is enacted to read:

attributable to the mandatory workplace health and safety
consultation services, '

Sec. 3. 24-A MRSA §2363, sub-§7-B is enacted to read:

: 7-B. Limit on attormey's fees. An insurer or rating bureau
may not utilize attorney's fees in___the development and
determination of workers' compensation insurance rates that are

in _ex f th rmi r n Title 1 1
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COMMIfTEE AMENDMENT‘"f%" to H.P. 1372, L.D. 1957

5§59,

236

Sec. 4. 24-A MRSA §2364, sub-§4, A, as enacted by PL 1987, c.
Pt. A, §4, is amended to read:

A.

exclusive

The uniform e=xzperience
means for

providing

adjustments based upon the past
1nd1v1dua1 lnsured, xperi

Sec. 6. 24-A MRSA §2365-A is enacted to read:

~Bo

The im nd ex r
r which vail m
2 Th nd ex
for which a_ i 1
weight,
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M
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COMMITTEE AMENDMENT "p§" to H.P. 1372, L.D. 1957

2 ion; deductibl £ $250 s mpl rs wh
i ween 100% ar % i ifyi

M eductibl 00. r h
1if n tion and 2 1 rs whose premi
ver % £ h remi ifyin for xperien ratin

in r rovide de i r rren

559,

1987,

Sec. 8. 24-A MRSA §2366, sub-§2, B, as enacted by PL 1987, c.
Pt. A, §4, is amended to read:

B. An employer is eligible for insurance from the Accident
Prevention Account if:

(1) The employer has at_least 2 lost-time claims over
310,000 and a loss ratio greater than 1.00 over the
last 3 years for which data is available; and

(2) The employer has attempted to obtain insurance in
the voluntary market and has been refused by at least 2
insurers whieh that write that insurance in this
State. For the purpose of this section, an employer
shali-be is considered to have been refused if offered
insurance only under a retrospective rating plan or
plans.

Sec. 9. 24-A MRSA §2366, sub-§3, YA and B, as enacted by PL
c. 559, Pt. A, §4, are amended to read:

A. The Safety Pool is an insurance plan that provides for
an alternative source of insurance for employers with good
safety records amd--ig--intended--to-- 433HHH&+—4HHQEH&-—Eh&
framework-ef-the~veluntary-incuranee-market.
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COMMITTEE AMENDMENT "pJ " to H.P. 1372, L.D. 1957

B. An employer chall-be is eligible for the Safety Pool if
that employer:

(1) Has had no more than one lost-time claim in the
last 3 years for which data is available, regardless of
the resulting loss ratio;

(2) Has a loss ratio whigh that does not exceed 1.0 or
has no mor han one 1 ~tim im r
over the last 3 years for which data is available: or

(3) Has been in business for 1less than 3 years,
provided that the eligibility = shall---ierminate

terminates if his the employer's loss ratio exceeds 1.0
h 1 r h 2 ~tim i r
$10.000 each at the end of any year.

Sec. 10. 24-A MRSA §2366, sub-§4, JA-1 is enacted to read:

Sec. 11. 24-A MRSA §2366, sub-§5, JC is enacted to read:

n resi 1 rk r in h intenden
m r n £f dividen insure in the Saf
P h xten h e ¢ rience u r
hem Th rintendent m rules s lishin
dividend plan for the Safety Pool to provide an incentive
for implementation of safety programs by insureds in the
pool, The superintendent may employ outside consultants to

assist in the development of these rules.
Sec. 12. 24-A MRSA §2366, sub-§7-A is enacted to read:

7-A redi for ifyin e T 5. Th
rin n da rul e i ivi lan n

in ri in approvin itin 1i with th

safety program, The superintendent may employ outside

n i in the developm rul n hi

sSubsection,

Sec. 13. 39 MRSA §2, sub-§2, {G is enacted to read:
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COMMITTEE AMENDMENT "’qL to H.P. 1372, L.D. 1957

G. "Average weeklv wages, earnings or salaryv” does not

in d frin benefi i in n imi

m r n r r i ion retiremen
nsi welfar i ife insuran inin

for _th mplovee's or ¢ ’ nefi r other
1 ' nden n m

Sec. 14. 39 MRSA §2, sub-§3, as repealed and replaced by PL
1983, c. 479, §4, is repealed and the following enacted in its

place:

Labor, as appointed pursuant to Title 26, section 1401,
Sec. 15. 39 MRSA §2, sub-§3-B is enacted to read:

~B " g n he Admini iv
ish r Tit 4 ion 1151 n her urt i
ificall for 3
Sec. 16. 39 MRSA §5 is enacted to read:
5. Tmi ion of in nden T T w
o mi ion rmi A worker n _empl r_or
workers' compensation insurance carrier, or any combination
hereof 1 t h mmissioner for a rmination
whether £ indivi W wor
job cl ifi ion soci with th mployer is tha f an
m r in nden r or
A, The determination by. the commissioner creates a
r resumpti h fal ination is corr in
any later claim for benefits under this Act.
B. Nothing in thi ion requi worker n_empl .
or a workers' compensation insurance carrier to request
ination .
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COMMITTEE AMENDMENT " 4" to H.P. 1372, L.D. 1957

3. Determination submission. A party may submit, on forms

rove ‘ mmissioner re for etermination
rdi £ rson j ripti n
emplo r in endent contractor

4. H i A h i if within 1

ination th m i : commissioner’
ision regarding determination later hearin oncernin

Rul in The mmission m a reasonable rule

h nten h ion W i r eed

Sec. 17. 39 MRSA §21-A, sub-§4 is enacted to read:

4. Horkplace health and safety training programs. The
ission h igsi 0 ignee shal rul
regarding the implementation of this subsection. The following
requirements apply. to all emplovers in the State required to

ent o mpens wil is T .

A. The Superintendent of Insurance shall communicate to the

Depar nt of Labor the n empl h receive in
any policy vyear an experience rating of 2 or more. The
r hall notif emplover and request a
lan th h re nably re X ur ional
hazar n_ i notification th rtment m rovi

statistical evaluation of the emplover's experience and
options for the emplover's consideration, The options may
ineclude on-site consultation, education and training

iviti hnical assi n n he relevan

information., The department shall review and comment on the

mpl r' i lan.
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COMMITTEE AMENDMENT "ﬁ " to H.P. 1372, L.D. 1957

Sec. 18. 39 MRSA §23, sub-§2, as amended by PL 1989, c. 435,

§2, is further amended to read:

2. Proof of solvency and fimancial ability to pay; trust.
By furnishing satisfactory proof to the Superintendent of
Insurance of solvency and financial ability to ©pay the
compensation and benefits, and deposit cash, satisfactory
securities or a surety bond, with the Division of Workers'
Compensation Gemmissien, in such sum as the superintendent may
determine pursuant to subsection 6; such bond to run to the
Treasurer of State and the Treasurer of State's successor in
office, and to be conditional upon the faithful performance of
this Act relating to the payment of compensation and benefits to
any injured employee. In case of cash or securities being
deposited, the cash or securities shall must be placed in an
account at interest by the Treasurer of State, and the
accumulation of interest on the cash or securities so deposited
shall mugt be credited to the account and shall may® not be paid
to the employer to the exztent that the interest is required to
support any present value discounting in the determination of the
amount of the deposit. Any security deposit shall must be held by
the Treasurer of State in trust for the benefit of the
self-insurer's employees for the purposes of making payments
under the Act. '

The superintendent shall prescribe the form of the surety bond
which may be used to satisfy, in whole or in part, the employer’s
responsibility under this section to post security. The bond
shall must be continuous, shail be subject to nonrenewal only
upon not 1less than 60 days' notice to the superintendent and
shatl cover payment of all present and future liabilities
incurred under the Act while the bond is in force and cover
payments which become due while the bond is in force which are
attributable to injuries incurred in prior periods and which are
otherwise unsecured by cash or acceptable securities: A bond
shail must be held until all payments secured thereby have been
made or until it has been replaced by a bond issued by a
gqualified successor surety which covers all outstanding

Page 7-~LR2767(2)
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COMMITTEE AMENDMENT "fX" to H.P. 1372, L.D. 1957

liabilities. Payments under the bond shall-be are due within 30
days after notice has been given to the surety by the ehaiz-of
the--commission Division of Workers' Compensation that the
principal has failed to make a payment required under the terms
of an award, agreement or governing law. A surety bond shall may
not be used to fund a trust established to satisfy the
requirements of this section.

As an alternative to the method described in the first paragraph .
of this subsection, an eligible employer may establish an
actuarially fully funded trust, funded at a level sufficient to
discharge those obligations incurred by the employer pursuant to
this Act as they become due and payable from time to time,
provided that the superintendent shall require that the value of
trust assets shall-be is at least egqual to the present value of
ultimate expected incurred claims and claims settlement costs.

» ; o ted incu ~laimg ¢ claims

with this provision. The-&rust Trust assets shall must consist
of cash or marketable securities of a type and risk character as

specified in subsection 7, and shall have a situs in the United
States. The trustee shall submit a report to the superintendent
not 1less frequently than gquarterly which 1lists the assets
comprising the corpus of the trust, including a statement of
their market value and the investment activity during the period
covered by the report. The trust shali must be established and
maintained subject to the condition that trust assets cannot be
transferred or revert in any manner to the employer except to the
extent that the superintendent finds that the value of the trust
assets exceeds the present value of incurred claims and claims
settlement costs with an actuarially indicated margin for future
loss development. 1In all other respects, the trust instrument,
including terms for certification, funding, designation of
trustee and pay out shail must be as approved by the
superintendent; provided, that the value of the trust account
shall must be actuarially calculated at least annually by a
casualty actuary who is a member of the American Academy of

Page 8-LR2767(2)
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COMMITTEE AMENDMENT “f{" to H.P. 1372, L.D. 1957

Actuaries and adjdsted to the required level of funding. For
purposes of this paragraph, an "eligible employer" is one who is
found by the superintendent to be capable of paying compensation
and benefits required by this Act and:

A. Has positive net earnings; or

B. Can demonstrate a level of working capital adequate in
relation to its operating needs.

Notwithstanding any provision of this section or chapter, any
bond or security deposit required of a public employer which is a
self-insurer shall may not exceed $50,000, provided that such
public employer has a state-assessed valuation equal to or in
excess of $300,000,000 and either a bond rating equal to or ia
excess of the 2nd highest standard as set by a national bond
rating agency or a net worth equal to or in excess of
$25,000,000. if a county, city or town relies upon a bond
rating, it shall value or cause to be valued its unpaid workers'
compensation claims pursuant to sound accepted actuarial
principles. This value shai® must be incorporated in the annual
audit of the county, city or town together with disclosure of
funds appropriated to discharge incurred claims expenses. "Public
employer" includes the State, the University of Maine System,
counties, cities and towns.

In consideration of a self-insuring entity's application for
authorization to operate a plan of self-insurance, the
superintendent may require or permit an applicant to employ valid
risk transfer by the utilization of primary excess insurance,
subject to the provisions of subsection 6. Standards respecting
the application of primary excess insurance shail must be
contained in a regulation promulgated by the superintendent
pursuant to the Maine Administrative Procedure Act, Title 5,
chapter 375. Primary excess insurance shali must be defined as
insurance covering workers' compensation exposures in excess of
risk retained by a self-insurer.

As a further alternative to the methods described in this
subsection, an employer shall--be is eligible for approved
self-insurance status pursuant to this Act if the employer
submits a written guarantee of the obligations incurred pursuant
to this Act, the guarantee to be issued by a United States or
Canadian corporation which is a member of an affiliated group of
which the employer is a member, and which corporation is solvent
and demonstrates an ability to pay the compensation and benefits,
and the guarantee is in a form acceptable to the superintendent.
The guarantor shall provide quarterly financial statements,
audited annual financial statements and such other information as
the superintendent may require, and the employer shall provide a

Page 9-LR2767(2)
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COMMITTEE AMENDMENT " #j" to H.P. 1372, L.D. 1957

bond as otherwise required by this Act in an amount not less than
$1,000,000. Any such guarantor shall--be is deemed to have
submitted to the jurisdiction of the pDivision of Workers'
Compensation GCemmission and the courts of this State for purposes
of enforcing any such guarantee. The guarantor, in all respects,
shali--be jigs bound by and subject to the orders, £indings,
decisions or awards rendered against the employer for payment of
compensation and any pemalties or forfeitures provided under this
Act. The superintendent, following hearing, may revoke the
self-insured status of the employer if at any time the assets of
the guarantor become impaired, encumbered or are otherwise found
to be inadequate to support the guarantee.

Sec. 19. 39 MRSA §51, sub-§1, as enacted by PL 1981, c. 200,

is amended to read:

1. Entitlement. If an employee who has not given notice of
his the emplovee's claim of common law or statutory rights of
action, or who has given the notice and has waived the same, as
provided in section 28 receives a personal injury arising out of
and in the course of bhkis employment or is disabled by
occupational disease, he--shall the _employvee must be paid
compensation and furnished medical and other services by the
employer who has assented to become subject to this Act. An
injur ri f and in the cour £ 1 nt

1 it i monstr ear an nvincin iden h
h injur i h immediat n WOrk-r l

nwork- injury or nonwork-rel jon is n

Sec. 21. 39 MRSA §51-B, sub-§4, as repealed and replaced by PL
1989, c. 256, §1, is amended to read:

Page 10-LR2767(2)
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COMMITTEE AMENDMENT "[?" to H.P. 1372, L.D. 1957

4, Compensation for impairment; compensation for medical
expenses. Compensation for impairment under section 56-B shail
may not be paid before the date on which the injured employee

reaches the stage of maximum medlcal 1mprovement. In_the event
£ i r rdin h which injured emp
r h maxi medical impr i i £f maxi
medi i men m i pendent medical
examiner mpl r_or empl n r h u £
he impai nt b m n ntr in ision
he in n ical examiner th h mpl I h
maximum medical improvement, That compensation is due and

payable within 90 days after the employer has notice that maximum
medical improvement has been attained. Compensation for medical
expenses, aids and other services under section 52 is due and
payable within 75 days from the date that a request for payment
of these expenses is received.

Sec. 22. 39 MRSA §51-B, sub-§7, as amended by PL 1989, c. 502,
Pt. D, §22, is further amended to read:

7. Hotice of controversy. If the employer, prior to making
payments under subsection 3, controverts the claim to
compensation, the employer shall file with the eemmigsien
Division of Workers' Compensation, within 14 days after an event
which gives rise to an obligation to make payments under
subsection 3, a notice of controversy in a form prescribed by the
commissisn Divigion of Workers' Compensation. If the employer,
prior to making payments under subsection 4, controverts the
claim to compensation, the employer shall file with the
esmmissien Division of -Workers' Compensation, within 75 or 90
days, as applicable, after an event which gives rise to an
obligation to make payments under subsection 4, a notice of
controversy in a form prescribed by the eemmissien the Division
of Workers®' Compensation. The notice shall must indicate the name
of the claimant, name of the employer, date of the alleged injury_
or death and the grounds upon which the claim to compensation’is_
controverted. The employer shall promptly furnish the employee,
with a copy of the notice.

If, at the end of the l4-day period in subsection 3 or the 90-day
or 75-day periods in subsection 4, the employer has not filed the
notice required by this subsection, the employer shall begin
payments as required under those subsections. In the case of
compensation for incapacity under subsection 3, the employer may
cease payments and file with the eemmissier Divigion of Workers'
Compensation a notice of controversy, only as provided in this
subsection, no later than -44- 60 days after ar-ewvent-which-giwves
rise~ te—aa—e&ﬂagﬁna£mb4x>4mﬂ«>1ﬁgwmnyaiqﬂyyyp—subseeeben—a receipt

f the initi iagno medi o . . Failure to file the

Page 11-LR2767(2)
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COMMITTEE AMENDMENT "é&" to H.P. 1372, L.D. 1957

required notice of controversy prior to the expiration of the
44-day 60-day period, in the <case of compensation under
subsection 3, constitutes acceptance by the employer of the
compensability of the injury or death. Failure to £file the
required notice of controversy does not constitute such an
acceptance by the employer whean it is shown that the failure was
due to employee fraud or excusable neglect by the employer,
except when payment has been made and a notice of controversy is
not filed within 44 60 days of that payment. Failure to file the
required notice of controversy prior to the exzpiration of the
90-day period under subsection 4 constitutes acceptance by the
employer of the extent of impairment claimed. Failure to file
the required notice of controversy prior to the expiration of the
75-day period under subsection 4 for compensation for medical
expenses, aids or other services pursuant to section 52
constitutes acceptance by the employer of the reasonableness and
propriety of the specific medical services for which compensation
is claimed and requires payment for those services, but does not
constitute acceptance of the compensability of the injury or
death.

If, at the end of the 44-day 60-day period the employer has not
filed a notice of controversy, or if, pursuant to a proceeding
before the ecommissien Division of Workers' Compensation, the
employer is required to make payments, the payments may not be
decreased or suspended, except as provided in section 100.

Sec. 23. 39 MRSA §51-B, sub-§8, as smended by PL 1983, c. 682,

§6, is further amended to read:

8. Effect of payment. If, within the 44-day §0-day period
established in subsection 7 and after the payment of compensation
for incapacity without an award, the employer elects to
controvert the claim to compensation for incapacity, the payment
of compensation shall may not be considered to be an acceptance
of the claim or an admission of liability. Notwithstanding the
provisions of section 99-C, the acceptance of compensation in any
case, except by decision or agreement, by the injured employee or

his that employee’'s dependents shail may not be considered an
admission by the employee or his that emplovee's dependents as to
the nature and scope of the employer's liability or a waiver of
the right to question the amount of compensation or the duration
of the same or the nature of the injury and its consequences.

mpl r _m ntin h aym £ mpensation for

Page 12-LR2767(2)
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COMMITTEE AMENDMENT "g4" to H.P. 1372, L.D. 1957

Sec. 24. 39 MRSA §52, as amended by PL 1989, c. 434, §8, is
further amended to read:

§52. Duties and rights of parties as to medical and other
services; cost B o

An employee sustaining a personal injury arising out of and
in the course of his the employee's employment or is disabled by
occupational disease shail--be is entitled to reasonable and
proper medical, surgical and hospital services, nursing,
medicines, and mechanical, surgical aids, as needed, paid for by
the employer. An injured employee shali--haxe- hag the right to

make his the employee’'s own selection of a physician or surgeon
authcrized to practice as such under the laws of the State. Once
n__empl e 1 ici m m n han
hysicians wi kin r from an in nt medical
examiner or the employer. This provision does not Jlimit an
empl

's righ tr eciali when T rral 3

n ! ntitlem h vi _for
njur i f and in th ur f em nt is limited
i h he initial
herwi h z n n nden ical
examiner,
A medical service provider who is not a licensed physician
m i n le medi i n _injured 1
for ri no_ mor n_ 30 from th e of injur
without the authorization of an independent medical examiner:
hereaf ical rvi rovi n__injur worker
without the written authorization of a licensed physician are not
mpensabl i imitation n limine h mpl r'
igh ntrover he underlving injur r medical r

Any employee sustaining a personal injury arising out of and
in the course of his the employee's employment, provided the
injury relates to the scope of a chiropractor's practice, as
defined and regqgulated by statute, shail--be 1is entitled to
chiropractic services as provided by Title 32, chapter 9. A duly
licensed chiropractor shall-be ig considered competent to testify
before the Divigion of Workers' Compensation Cemmiscsien .

An employee sustaining personal injury arising out of and in

the course of his the employee's employment, provided the injury
relates to the foot, shall-be is entitled to an examination,

Page 13-LR2767(2)
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COMMITTEE AMENDMENT "f*" to H.P. 1372, L.D. 1957

diagnosis and treatment therefor £from a podiatrist who is
licensed in the State ef-Maine and who has been granted the
degree of Doctor of Podiatric Medicine by an accredited school of
podiatry recognized by the Council of Education of the American
Podiatry Association. This examination may include diagnostic
E-Fays X_rays. Such a podiatrist is competent to testify before
the Division of Workers' Compensation Gemmissien.

In-every-ease-where If any services are procured or aids are
required by the employee, it shaill-be--his is the employee'’s duty
to see that the employer is givemn prompt notice thereof. The
employer shall then make prompt payment for them to the provider
or supplier or reimburse the employee, in accordance with section
51-B, subsection 4, provided that the costs are necessary and
adequate and the charges reasonable; and further provided that it
shail--bee is presumed that, in a jurisdiction outside of the
United States that has a socialized medical program, payment of
the costs will be borne by the medical program and the employer
is not responsible for those costs under this section unless the
socialized medical program has made payment for services or aids
and requests reimbursement from the employer for the actual
amounts paid. The employer shall furanish artificial limbs, eyes.
teeth, eyeglasses, hearing aids, orthopedic devices and other
physical aids made necessary by the injury and shall replace or
renew the same when necessary from wear and tear or physical
change of the employee. The employee or his the employee's
counsel shall serve upon the employer or opposing counsel, within
7 days of the date of receipt by the employee or counsel,
complete copies of any medical reports or statements relating to
any treatment or examination described in this section. The
employer, carrier or their the emplover's or carrier's counsel
shall serve upon the employee or opposing counsel, within 7 days
of the receipt by the employer, carrier or counsel, complete
copies of any medical reports or statements relating to any
treatment or examination alleged by the employee or his the

employee's counsel to be covered by this section.

An employer is not liable under this Act for charges for
health care services to an injured employee in excess of those
established wunder section 52-B, except upon petition as
provided. The cemmissien Division of Workers' Compensation shall
allow charges in excess of those provided under section 52-B
against the employer if the provider satisfactorily demonstrates
to the-commission an_independent medical examiner that his the
provider's services were extraordinary or that he the provider

incurred extraordinary costs in treating the empleyee as compared
to those reasonably contemplated for the services provided. An
injured employee is not 1liable for any portion of the cost of
medical services under this section.

Page 14-LR2767(2)
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COMMITTEE AMENDMENT "p*" to H.P. 1372, L.D. 1957

An _em r i n i hig A d
mpl i i h r
provided to the emplovee, with respect to injuries compensable
but for this paragraph, by a health care or medical facility
" n . .

wn h i T h r ioner, her
han ician' r itd N rineci 1 f
in if th rvi wer i h mplove
referral from th hysician or 1 r r itioner an
mparabl facili exis within 1 mile £ h facili

h e freel n he comparable facilities in the region. For
ur i ragraph n ician health r

x m
emergencies. It is the r ngibili £ r health T

provider to promptly transfer diagnostic testing results to any

her 1th r rovider w furni rvices in_ conn ion

with the examination or treatment of the employee relating to any

in r di for which mpen n i lai

A _physician shall prescribe generic drugs for treatment of
an_‘injury or disease for which c¢ompensation is claimed unless

medical n i warran herwi

Damage and destruction to artificial 1limbs, eyes, teeth,
eyeglasses, hearing aids, orthopedic devices and other physical
aids in the course of and arising out of the employment shall-be
are considered an injury for the purposes of this Act. In-gase
If such physical aids in use by the employee at the time of the
injury are. themselves injured or destroyed, the eemmissien

Division of Workers' Compensation in its discretion may regquire

that they be repaired or replaced by the employer.
Whenever there is any disagreement as to the proper costs of

the services or aids, or the periods during which they shall-be
are .furnished, or as to the apportiomment thereof among the
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parties, any interested person may file a petition with the
gommiEsion Division Workers' mpen i for the

determination thereof hz_ég_;.Qggggggg:_mgﬂégal_gzgmigga-

Upon request of an employee, the employer or carrier may
establish a program to pay for treatment by prayer or spiritual
means by an accredited practitioner.

The Superintendent of Insurance shall prescribe medical and
health care expense forms for the purpose of collecting
information as required by Title 24-A, section 2371. An insurer
or self-insurer may withhold payment of medical and health care
fees to any provider who fails to complete and submit the
prescribed form. In the event the provider fails to properly
complete and submit the prescribed form or to follow any fee
schedule approved by the eemmissien commissioner, the insurer or
self-insurer is not required to file a notice of controversy but
may simply notify the provider of the failure. In the case of a

- dispute, any Iinterested party may petition the eommissien

f Work ! mpen i to resolve the dispute.

No claimant may incur liability for the cost of any provided
medical or health care services resulting from a provider's
failure to comply with this section.

Sec. 25. 39 MRSA §52-A, sub-§1, as amended by PL 1989,c. 668,

is repealed.

Sec. 26. 39 MRSA §52-A, sub-§2, as enacted by PL 1981, c. 514,

§2, is repealed and the following enacted in its place:

2 i fh ar i Duties of h h r
rovi follows.
A W n he m ion_ of medi
r with from th e
£ iven m which is 1
m health e rovi hall rwar o th
1 r an h 1 a i ical r n

form r rihed h ioner for h r
W mpen n r r m
inciud h mpl e’ work ikel r n £
in i return work i i n eatmen
r i Divigion W ' mpen n
penalties up to $500 per n h h r
rovi wh mply W - ir n

hi ion.
B, If ongoing medical treatment is being provided, every 30
days the employee's health care provider shall forward to
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SN h m n h i ic medi r r
( ' 2 on forms prescribed by the commigsioner. An employer may

reguest, at any time. medical Jinformation concerning an

10

12

14

16

is

20

22

24

26

28 . .

F A izati rom__th e 1 r ir rior

30 r edical information from heal r rovider
for treatment of an injury or disease after the occurrence

32 of an_ event that gives rise to an obligation to make
payments under the Act.

34
Sec. 27. 39 MRSA §52-B, sub-§1-A is enacted to read:
36
~A R iction n reimburs nt for h ar
38 roviders. rder i for rei rsement for h r
i rovi nder i i ' lth r
40 rovider roviding individual health r rvi n ur
r nt m n har r rvi r f
42 r n r __em h i r ri rd-par
r similar Tvi T T n An T
44 i n r nsgibl r har whi r rmin
b4 iv r r en rmin in ropri n
46 in ndent medi xaminer r n ion 92-2
48 Sec. 28. 39 MRSA §52-C is enacted to read:
50 2 Medi h revi

Ry Page 17-LR2767(2)



10
12
14
16
18
20
22
24
26
28
30
32
34
36
38
40
a2
a4
46
a8

50

COMMITTEE AMENDMENT "

3. mana ent: Th mmissioner., with the advice of

he i ical examiners, shall rul lishin
'y for in in r sion £

dai mor 2 _mon rom inj

or medical costs that exceed $10.000 or at the regquest of the
employee or employer. The rules must require prior approval by
the emplover or an independent medical examiner of any surgical
r n hospi ization rth i h
m er’ n_inde ent medi rior approval of

" to H.P. 1372, L.D. 1957
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Sec. 29. 39 MRSA §53-C is enacted to read:

3- Effe of volunteer rvi

m 3 i in r city if that

Sec. 30. 39 MRSA §55-B, as amended by PL 1989, c. 575, is
further amended to read:

§55-B. Compensatiom for partial incapacity

While the incapacity for 'work resulting from the injury is
partial, the employer shall pay the injured employee a weekly
compensation equal to 2/3 the difference, due to the injury,
between his the employee's average gross weekly wages, earaiag
earnings or salary before the injury and the weekly wages,
earnings or salary whieh-he that the employee is able to earn
after the injury, but not more than the maximum benefit under
section 53-B. Payments under this section shall may not continue
for longer than 400 413 weeks after masimum-medical--impeovement
the date of injury. This paragraph applies only to employees

injur n_or r November 2 1987

This--seotion -applies-only--+to--employees ~injured--on--or-afker
the-effeetive-date-of-this-ceotionr )

For purposes of determining an injured employee's degree of

incapacity wunder = this section, the eeommissien Division of
Workers' Compensatjon shall consider the availability of work

that the employee is able to perform in and around the employee's

community for the 52-week period following the date of injury and
within this State thereafter, and the employee's ability to
obtain such work considering the effects of the employee's
work-related injury. If-ne--such-werk-is-available-in--and -around
the-employee s--community -0 - if--the-—employee ~is--unable -to--obtain
sueh--work - -in--and--areund --the--employeel s--community --due- - to-~the
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effeetg~-0f--a--work- Eelateé--inéusyr——the—4emplayee—s—-ée§5ee—-a§

ineapae&ty-aaéez 4HEH}—EEGE&BB iG-éﬂﬂ&n Eg; ; g gg gggg of th ;5

=mi

Sec. 31. 39 MRSA §56-B, sub-§1, as enacted by PL 1987, c¢. 559,
Pt. B, §33, is amended to read:

1. Weekly bepefit. In the case of permanent impairment,
the employer shall pay the injured employee a weekly benefit
equal to 2/3 of the state average weekly wage, as computed by the
Bureau of Employment Security, for the number of weeks shown in
the following schedule:

A. One week for each percent of permanent impairment to the
body as a whole from 0 to 14%;

B. Three weeks for each percent of permanent impaifment to
the body as a whole from 15% to 50%;

c. Four and 1/2 weeks for each percent of permanent
impairment to the body as a whole from 51% to 85%; and

D. Eight weeks for each percent of permanent impairment to
the body as a whole greater than 85%.

Compensation under this sectionm is in-additien-to reduced by any
compensation under section 54-B or 55-B received by the employee.

Sec. 32. 39 MRSA §57-B, as amended by PL 1989, c. 580, §§1 to

5, is repealed.

Sec. 33. 39 MRSA §57-C, as amended by PL 1985, c. 691, §47,

is repealed.
Sec. 34. 39 MRSA §61 is amended to read:
§61. Injury or death due to willful intention or intoxzication

No compemnsation or other benefits shall may be allowed for
the injury or death of an employee where when it is proved that
such was occasioned by his the employee's willful intention to
bring about the injury or death of himself the employvee or of
another, or that the same resulted from his the employee's
1ntomcatlon or use of a nonpreseribed scheduled drug as defined

Title 17-A, section 1101, subsection 11 while on duty. This
prov151on as to intoxication shall does not applyr if the
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employer knew that the employee was 'intoxicated or that he the

employee was in the habit of becoming intoxzicated while on duty.
r £ i ecti n__em i i
in i if th mpl ! hol ntent i r
mor T i xi ion rol.
n n e i _gi rise -~ to a rebuttable
r ion h he intoxj] ion ntr
s W h use injury. An ing requir n
m in mplian wi itl 2 h r 17

subchapter IIT-A.
Sec. 35. 39 MIRSA §62-C is enacted to read:

62 Hondupli ion of nefi
When an emplovee is r iyin nefi nder this A h
lail for benefi nder ion 71-A an suffer

another injury for which compensation is payable under thig Act,
the hearing officer must reduce benefits to the extent necessary

incapacity, including offsets or reductions in payments awarded
r h n injur n_2nd-inq ntroversi h

amount of award for the first injury is presumed to be adequate.

Sec. 36. 39 MRSA §66-A, sub-§3, as amended by PL 1989, c. 388,

is further amended to read:

3., Time period; discrimination prohibited. The employer's
obligation to reinstate the employee continues until one year, or
2 years if the employer has over 250 employees, after the
empleyee-has--reached--the -stage -of- mawimum- medical--improvement -in
the-Judegment--of -the-commission date of the injury. An employer
who reinstates an employee under this section may not
subsequently discriminate against that employee in any employment
decision, including decisions related to tenure, promotion,
transfer or reemployment following a layoff, because of the
employee's assertion of a claim or right under this Act. Nothing
in this subsection may be construed to 1limit any protection
offered to an employee by section 111.

Sec. 37. 39 MRSA §71-A, as amended by PL 1989, c. 502, Pt. A,
§§150 and 151, is repealed and the following enacted in its place:

71-A um n
Di £ liabili An r_an n_empl m
m iabilij i ‘ wh
men X dai n ri 1 medical
T han
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Sec. 38. 39 MRSA c. 1, sub-c. Ill-A, as amended, is repealed;

Sec. 39. 39 MRSA c. 1, sub-c. IV, first 3 lines, are repealed and

the following enacted in their place:

Sec. 40. 39 MRSA §91, as amended by PL 1989, c. 483, Pt. A,
§§57 and 58, is repealed.

Sec. 41. 39 MRSA §%91-B is enacted to read:

Hear ggg ggg gg [ §gg e for te_,_t:ms of 4 vgggg gagh ﬁrgm ghg Qgt_;g gg

heir e in
2. Transition period. For a_ period of 2 vears, the
Worker n ion Commissi hall ntinu hear n
i work ’ mpen

ini
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A. ix from th ff iv hi ion an
r month hereafter h rnor 11 i
work ' mpen ion mmissi ign; an

B Th Vernor hall i a noti workers'

'~ compensation commissioners degignidted in paragraph A:

This -subsection is repealed January 1, 1994,

Sec. 42. 39 MRSA §92, as amended by PL 1987, c. 877, §1, is
further amended to read:

§92. Authority of Commissioner of Labor; administration

1. Rules. The echairmap--0f--the--gemmissieon~~schali--have
commissioner has general supervision over the administration of
this Act, and--responsibility--for--the--efficient---and--effeotdive-
management-—Gf -the--cemmission--and -its--employees to the extent
provided in this Act. Subject to any applicable requirements of
the Maine Administrative Procedure Act, Title 5, chapter 375,
after--gbtaining ~the--adviee--o0f--the--commissioners, the ochairman
commissioner shall make rules, prescribe forms and make suitable
orders as to procedure adopted to assure gensure a speedy,
efficient and inexpensive disposition of all proceedings.

2. Employees. The--chairman -shall-appeint--an-assistant-to.
the-~-chairman,--who--shall -serve--at--his--pleasure. Subject to the
Persemmel Civil Service Law, the chairman commissioner shall
appoint a Director of Administrative Services, and full-time or
part-time reporters--amd-such legal, professional and clerical
assistants as may-be necessary.

3. Data system; reports. The chairman commigsioner is
responsible for development and administration of the cemmissien
workers' compensation data system. The ehairmar commissioner
shall report guarterly to the Governor, the President of the
Senate and the Speaker of the House of Representatives on each
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commissioneris hearing officer's caseload and progress, and the
number of instances in which each eommissiernes hearing officer
has ezceeded the 30-day rule contained in section 99-B.

4. Booklets; information. In-erder-+to0 To ensure that both
employers and employees are fully informed as-4e of their rights
and responmsibilities wunder this Act, the ehairman gommissioner
shall prepare, publish and distribute an illustrated booklet
explaining, in informal and réadily understandable language,
those rights and responsibilities. The chairman~-shadl---be-
commissioner is responsible for periodic revision of the booklet.

B+---Active -retired--comnissi0nert— - ANy ~00mmiss iope ¥ - hiavrdng-
retired--£rom - the«-—eem::ss-;—e-n-«--:.-s-—ehsg@h-le -for--appeintment--a5-—-an
aetive~-retired--commissieoner -The--Sovvernor~~subjeat - fo-reriew~by
the -~-jeint - --shanding --commitiee- -~ f --Lhe ~-Legislature-—-having
jurisdietion~—-over--Judiaiary --and---te -~-gonfirmation -~ by---the
Legislaturer--may -upon--being--netified-of--the--retirement-of--a.
comMMmi66i0neF r--appoint--that ~commissionesr--to--be ~an--ackive ~retired
comMiE 65 i0R6 F -~ -for-—a ~ £ rm--0E ~4 - Fears,- -unless ~ Segner-removed, -and
subjest--to--reappeintment r--An- active ~retired--commissionesr-shall
have-the--same--pewers - as--before--retirement ~esgepi--that--he -shall
aet-only-in -these~cases--and -at-times--and -places-as--dirvected-by
the-<chairmasny--and--except -that - an--active- retired -commissioner-may
not-be-a-member-of-a-panel-of-the-appeltlate-division~

An--ackive--refired--gommissioner-who--performs -the--sepvices-of--a
eommissioner-—at--the -direction--and--assigament--of-~the-~-chairman
shaill--be --vompensated -at—-a~--rate--established ~-by--the--chairmans
provided--that--the--total--per--diem--compensation--and--retirement
pensien-regeived- by-an-active retired -commissioner-may-not-enceed
the--amnual-~salary - of--a - regular--Gomnissione s~~~ Ia--addition ~the
aetive-retired -eommissioner - shall--reeeive -reimbursemeat--£for--his
expenses--actually -and -reasenably--incurred -in-the--performance —-of
hig-duties~ '

6. Office of Employee Assistants. The ehairman
commissioner shall provide adequate funding for an Office of
Employee Assistants and shall, subject to the Persenneil--Law
personnel law, appoint the assistants to staff the-Augusta-office
and--distriot--eofEfices an office to ed in th ffi
the Department of Labor. Assistants are not attorneys, but should
demonstrate a level of expertise roughly  equivalent to that of
insurance claims' analysts. The purpose of employee assistants is
to provide advice and assistance to employees under this Act and
particularly to assist employees in preparing for and assisting
at informal conferences under section 94-B. In addition, if an
employer appeals a decision of the eemmissisn Division of
Workers' Compensation or institutes any proceeding against an
employee under this Act, the Office of Employee Assistants shall,
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upon request, advise am that employee how to best prepare for and
proceed with his the case. .

No employee of the Office of Employee Assistants may represent

before the ecemmissieon Division of Workers' Compensation any

insurer, self-insurer, group self-insurer, adjusting -company or
self-insurance company for a period of 2 years after terminating
employment with the office. ‘

Ihe-4ﬂﬁﬁd§ﬁﬂb—shall-iﬁ%&ﬁiﬁk—daﬂﬁkﬁﬁﬁi—assistaﬂ£s~4ﬂﬂl—SHPEEViseEs
of -empleyee-assistants-as- negessary -to--effectuate ~the -purpeses-of
this-subseatiens

h igssion 1 in i n n
supervisor of employ assi no 1 han Januar 1992
Th mmissioner ma i u itional si n if, in

he mmissioner’ judgmen h additiona i n re
nec £f r hi ion

7. Budget. The chairman commissioner shall administer the

budget of the ecemmissiern Division of Workers' Compensation.

8- --Office-of- Employment--Rehabilitation.-The-chairman--shall
previde---adeguate---funding---£f0¥~--an---pEfige~--af---Bmployment
Rehabilitatien--and--shall--appoint-a--Rehabilitation-Adminiskrater
wader--seetior--82-~--The--chairmaa--shall ,-subject --to--the--Civil
Serviee~Lawy-appeint--such-personneld- i&hinay—aeeeesaﬁr—be—eassy—eue
the-funetionc~of-the-efficer

Q. Abuse investigation unit. The <hairman commissioner
shall provide adequate funding for a Unit of Abuse Investigation.

A. He The commissioper shall, subject to the Eiwvil-Service
Law ivi rvi W, appoint at least 2 abuse

investigators for this unit. Investigators must be
gqualified by experience and training to perform their duties.

B. The wunit shall, at the direction of the ehairman
commissioner, investigate all complaints or allegations :of
fraud, illegal or improper conduct or viclation of this Act
or rules of the eemmissier commissioner relating to workers'
compensation insurance, benefits or programs, including
those acts by employers, employees or insurers. All records,
correspondence and reports of investigation in connection
with actual or alleged fraud, illegal or improper conduct or
violation of this Act or rules of the cemmissien
commissioner and all records, correspondence and reports of
criminal prosecution or civil action shail---be are
confidential. The confidential nature of any such record,
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correspondence or report shall does mnot limit or affect the
use of those materials in any prosecution or actiomn.

c. Each employer or employee, and each state, county,
municipal or gquasi-governmental agency shall cooperate fully
with the unit and provide any information requested by it.

D. The unit shall report all its findings to the ehairman

commissioner.

E. Whenever the ehairman gcommigsioner determinmes that a
fraud, attempted fraud or violation of this Act or rules may
have occurred, he the commissioner shall report in writing
all information concerning it to the Attornmey General or his
the Attorney General's delegate for appropriate action,
including a civil action for recovery of funds and criminal
prosecution by the Attorney General.

nec r £ t h r £ ion 92-A

Sec. 43. 39 MRSA §92-A is enacted to read:

2-A In ndent medi examin:
1. Referral. The Division of Workers' Compensation shall
refer an i relati medi ndition of iman
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n__in nt  medi i i i ispy ha
h W s
A n for work under 4-.B an -B:
B £ m men n
m nt under ion -Bz
D rmin n_of r r f medical vices r
n ion r 52-B;
D E i rn work: an
Review of medical rvi nder section 2 2-B or

consist of physicians or other appropriate providers who meet the
gualifications in section 92, subsection 10 and who have no

n
nden knowl e £ h fi review. h 1
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Sec. 44. 39 MIRSA §93, as amended by PL 1987, c. 736, §59, is
further amended to read:

§93. Investigatioms; subpoenas; depositions

1. Investigators. Any eemmissiemer hearing officer may,
when the interests of any of the ©parties or when the

administration of this Act demand, appoint a person to make a
full investigationr of the circumstances surrounding any
industrial injury or any matter connected therewith, and report
the same without delay to the effige--of---Lhe--eemmissien
commissioner.

2. Subpoenas. Any cemmicsioner hearing officer may

.administer oaths and any eemmissiermer hearing officer, mnotary

public or clerk of any Superior Court may issue subpoenas for
witnesses and subpoenas duces tecum to compel the production of
books, papers and photographs relating to any gquestions in
dispute bhefore the commissien Division of Workers' Compensation
or to any matters involved in a hearing. Witness fees in all
proceedings under this Act shail-be are the same as for witnesses
before the Superior Court. When a witness, subpoenaed and

obliged to attend before the ecemmissien Division of Workers'
Compengation or any member thereof, fails to do so without

reasonable excuse, the Superior Court or any justice thereof may,
on application of the Attorney General made at the written
request of a member--of-the--commissien hearing officer, compel
obedience by attachment proceedings for contempt as in the case
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of disobedience of the requirements of a subpoena issued from
such court or a refusal to testify therein.

3. Proceedings before Division of Workers®' Compensation.
In all proceedings before the Division of Workers' Compensation
Cemmissien, discovery shall-be is available to any of the parties
in the proceedings as the echairman g¢ommissioner may, by rule
adopted under section 92, prescribe to ensure that hearings may
be held within the time periods prescribed by this Act. A
cemmissiener hearing officer shall rule on all objections and may
enforce this subsection in the same manner and to the same extent
as a Superior Court Justice may enforce compliance with the Maine
Rules of Civil Procedure, as amended, with regard to discoverysr
ercept-that-the-commissioner-does-net~have~the-pewer-of-contempt.

Signed statements by a medical doctor or osteopathic physician
relating to medical gquestions, by a psychologist relating to
psychological gquestions or by a chiropractor relating to
chiropractic questions, are admissible in workers' compensation
hearings before the Divigion of Workers' Compensation Cemmissiesn,
providing-£het as long as notice of that testimony to be used is
given and service of a copy of the letter or report is made on
the opposing counsel 14 days before the scheduled hearing.

Depositions, subpoenas or cross-examination of health care
practitioners is permitted only if the ecemmissiener hearing
officer finds that the testimony is sufficiently important to
outweigh the delay in the proceeding.

4., Witmesses. Upon agreement of the parties, a witness may

be heard by a eemmissiener hearing officer other than the one to
whom the matter was originally referred and a transcript of his

the witness®' testimony shaill must be furnished by the original
eemmissiener hearing officer. Sweh This testimony shall-hawve has

the same force and effect as if taken by deposition or if heard

by the original eemmissienmer hearing officer.

5. Contempts before Division of Workers®' Compensation. A

person shall may not, in proceedings before the Division of
Workers' Compensation GCemmisgi@R—=-0F-—-a~--5ingle---aommissiones
Division, disobey or resist any lawful order, process or writ;

misbehave during a hearing or so near the place thereof as to
obstruct the same; .neglect to produce, after having been ordered
to do so, any pertinent document; or refuse to appear after
having been subpoenaed or, upon appearing, refuse to be examined
according to law.

If any person shall-de does any of the things forbidden in this

subsection, the eemmissien-or--commiseioner hearing officer shall
forthwith certify the facts to a Superior Court Justice in the
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county where the alleged offense occurred and he the hearing
officer may serve or cause to be served upon such person an order
requiring such person to appear before such Superior Court
Justice upon a day certain to show cause why he that person
should not be adjudged in contempt by reason of the facts so
certified. The justice shall thereupon, in a summary manner, hear
the evidence as to the acts complained of and, if it is such as
to warrant him the justice in so doing, punish such person in the
same manner and to the same extent as for a contempt committed
before him the Jjustice, or commit such person upon the same
conditions as if the doing of the forbidden act had occurred with
reference to the process of the Superior Court or in the presence
of the justice.

6. Case administration. The cemmissien commissioner shall
assume an active and forceful role in the administration of this
Act 'to ensure that the system operates efficiently and with
maximum benefit to both employers and employees. I&~-shall
eentinvally-meniter--individual--compensation-aases--to--ensure~that
injured-employees--or--their -doperdents-receive-the--full--ameunt ~of
eompensation-to~whioh-they-are-entitled-under-this-Agtr

Sec. 45. 39 MRSA §94, as amended by PL 1985, c. 372, Pt. A,
§33, is further amended to read:

§94. Approval of compensation agreement; petition for award

Subject to section 94-B, in-the--eveant--0f when a controversy
exists as to the responsibility of an employer for the payment of
compensation, any party in interest may file in-the--effice--of-
with the eemmissien Division of Workers' Compensation a petition
for award of compensation, setting forth the names and residences
of the parties, the facts relating to the employment at the time
of the injury, the knowledge of the employer or notice of the
occurrence thereof, the character and extent of the injury and
the claims of the petitioner with reference thereto, together
with such other facts as may be necessary and proper for the
determination of the rights of the petitionmer.

If, following an injury whieh that causes no incapacity for
work, the employer and employee reach an agreement that the
employee has received a personal injury arising out of and in the
course of employment, a memorandum of such agreement signed by
the parties may be filed im--the--effiee-of with the eemmissien
Division of Workers' Compensation. Sueh The memorandum shall must
set forth the names and residences of the parties, the facts
relating to the employment at the time of the injury, the time,
place and cause of the injury, and the nature and extent of the
injury. Any member-of--the--commissioen-shall-be-enmpowered,-without
the-aecessity--of-the-£filing--of--a-petition-£for--award,--to hearing
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‘officer may render a protective decree based upon such memorandum

with h ilin f a ition r _award.

Sec. 46. 39 MRSA §94-A, as amended by PL 1985, c. 372, Pt. A,
§34, is further amended to read:

§94-A. Commissioner of Labor actioms

In addition to other actions required of or permitted to the
eemmission commigsioner under this Act, in order to assure gnsure
just and efficient administration of claims, the ecemmiscsien
commissioner shall perform the actions required by this section.

1. Inform employee. Immediately upon receipt of the
employer's notice of injury required by section 106, the
eommissien commissioner shall contact the employee and provide
information explaining the compensation system and the employee's
rights. The eommissien gcommissioner shall advise the employee
how to contact the cemmissien commissioner for further assistance
and shall provide that assistance.

2. Monitor payments. The eemmigsien gcommissioner shall
monitor cases in order to assure ensure that:

A. Either payments are initiated or notice of controversy
is filed within the time limits established in section 51-B,
subsections 3, 4 and 7; and

B. Payments to the claimant provide the full amount of
compensation to which he the c¢laimant is entitled, and are
properly indicated on the memorandum of payment.

3. Construction. In interpreting this Act, the ecemmissien
commissioner shall construe it so as_ to ensure the efficient
delivery of compensation to injured workers at a reasonable cost
to employers. All workers' compensation cases shall must be
decided on their merits and the rule of liberal construction
shall does not apply to those cases. Accordingly, this Act .is
not to be given a construction in favor of the employee, nor are
the rights and interests of the employer to be favored over those
of the employee.

4. Information. The eemmissien gcommissioner shall require
the employee, employer or insurer to provide it--with any
information it reasonably deems considered necessary to monitor

cases, including, but not 1limited to, pze-injusy preinjury and
pest-injury postinjury wage statements.

Sec. 47. 39 MRSA §94-B, as enacted by PL 1983, c. 479, §19,

is amended to read: .
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§94-B. Procedure upon notice of comtroversy; informal conference

1. Conference scheduled; waiver. Upon filing of a notice
of controversy, and instead of proceeding by way of a petition,
the matter shall must be referred to a cemmissierner hearing
officer, who shall schedule an informal conference to be held no
later than 3 weeks from the date of that filing. The provisions
of section 98 with regard to place and transportation costs apply
equally to informal conferences.

Upon agreement of the parties, an informal conference may be
waived and a formal hearing scheduled.

2. Conference procedure. The ecemmissiemer hearing officer
shall make every effort to resolve any controversies or
misunderstandings and shall reander an advisory opinion at the
conference. The eemmissiener hearing officer is not bound by the
ordinary common law or statutory rules of evidence or procedure,
but shall make inquiry in such manper as is best calculated to
ascertain the substantial rights of the parties and carry out the
spirit of this Act.

3. Representation. In preparation for and at the
conference, the ecemmissien hearing officer shall assure ensure

that competent technical staff from the Office of Employee
Assistants is available to provide advice and assistance to the
employee.

If, at this stage, the employer or insurer elects to be
represented by legal counsel, the employee is entitled to be
similarly represented by legal counsel of his the employee's
choice, with all reasonable attorney fees to be assessed against
the employer. If.no adverse party elects to be so represented,
the employee retains the right to secure legal counsel at his the
employee's own expense.

4., Action upon opinion. Within 7 days of the conference,

the employer may file with the eemmissien Division of Workers'
Compensation a memorandum of payment evidencing the initiation of

compensation payments or, if there is further controversy, any
party may then file a petition as provided in this Act.
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6. Employer representation. The emplover or representative

of the empl r or insurer who n he informal nference

must be familiar with the emplovee's c¢laim and has full authority

to make decisions regarding the claim, The hearing officer may
assess 3 penalty in the amount of $100 against any emplover or
representative of the employer or insurer who attends the

nfer with full hori mak isions r rdin he

claim.

Sec. 48. 39 MRSA §95, as amended by PL 1989, c. 256, §4, is
further amended to read:

§95. Time for filing petitions

Any employee's claim for compensation under this Act shaill
be is barred unless an agreement or a petition as provided in
section 94 shall-be is filed within 2 years after the date of the
injury, or, if the employee is paid by the employer or the
insurer, without the filing of any petition or agreement, within
2 years of any payment by such employer or insurer for benefits
otherwise required by this Act. The 2-year period in which an
employee may file a claim does not begin to run until the
employee's employer, if the employer has actual knowledge of the
injury, files a first report of injury as required by section 106
of the Act. Any time during which the employee is wunable by
reason of physical or mental incapacity to file the petition
shall is not be included in the period provided in this section.
If the employee fails to file the petition within that period
because of mistake of fact as to the cause and nature of the
injury, the employee may file the petition within a reasonable
time. In case of the death of the employee, there shali-be is
allowed for filing said petition one year after that death. No
petition of any kind may be filed more than 10 3 years following
the date of the latest payment made under this Act. For the
purposes of this section, payments of benefits made by an
employer or insurer pursuant to section 51-B or 52 shaill-be are
considered payments under a decision pursuant to a petition,
unless a timely notice of controversy has been filed.

Sec. 49. 39 MRSA §96-A, as enacted by PL 1981, c. 199, §2, is

amended to read:
§96-A. Procedure for filing petitions

1. Filing with Division of Workers' Compensation. Any
interested party may seek a determination of his that party's
rights under this Act by filing with the eemmissiemn Division of
Workers' Compensation any petition authorized under this Act.
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2. Service upon responding party. Copies of all petitions
filed under this Act shall must be served by certified mail,
return receipt requested, to the other parties named in the
petition. In the case of a petition by an employee, a copy of the
petition shal® must be served upon the employer's insurer, or
group self-insurer, and the time for filing an answer to the
petition commences from the date of receipt of the petition by
the insurer or group self-insurer.

Sec. 50. 39 MRSA §96-B, .as amended by PL 1985, c. 249, §5, is
further amended to read:

§96-B. Expedited decision on claim of agricultural or
aquacultural exemption

1. Claim of exemption; amswer. If an employer carries
employer 1liability insurance as required by sections 2 and 21-A
and claims to fall within one of the agricultural or agquacultural
exemptions in section 2 or 21-A, the employer may raise this
either in an answer filed under section 97 or by motion. The
employer shall file such a motion with the eemmissien Division of
Workers' Compensation within 5 days after receipt of the
employee's petition and shall mail a copy thereof to the
employee. The employer shall file affidavits, records, proof of
insurance and other evidence supporting his the employer's claim
for an exemption, together with the motion. Within 5 days after
receipt of the employer's motion, the employee may file a reply
with the ecemmissien Division of Workers' Compensation, together
with affidavits, records and other evidence supporting his the
employee's claim that the employer does not fall within an
agricultural or agquacultural exemption. If the employee files a
reply, a copy thereof shail must be mailed to the employer.

2. Expedited decision. When the employee has filed a reply
or the time for filing such a reply has expired, the eemmissien
hearing officer shall promptly rule on whether the employer falls
within an agricultural or aquacultural exemption. Whenever
possible, the eemmissien hearing officer shall attempt to decide
this issue based on the documentary evidence submitted by the
parties, but may hold a hearing solely on this issue if the
documentary evidence is insufficient, after at least a 5-day
notice to all parties or their attormneys of record.

If the ecommissien hearing officer rules that the employer does

not fall within an agricultural or aquacultural exempi:ion, he the
hearin ££3 shall schedule a hearing on the employee's
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petition as provided in section 98. At that hearing, the
employer may again raise the issue of exemption.

If the eemmissien hearing officer rules that the employer does

fall within an exemption, he the hearing officer shall issue a
decree consistent with that ruling.

3. Appeal. There is no appeal from the ecommissienls
hearing officer's decision, prior to a hearing on the employee's
petition, ruling against the employer's exemption. If the
eemmission hearing officer is of the opinion that a question of
law involved in the ruling ought to be determined by the
Appellate~-Diwvisier Administrative Court prior to any further
proceedings, it the hearing officer may on motion of the
aggrieved party report the case to the diwisien gourt for that
purpose and stay all further proceedings, except those whieh that
are necessary to preserve the rights of the parties without
making a decision.

If the commissieor hearing officer rules that the employer does
fall within 'the agricultural or agquacultural exemption, the
employee may appeal that decision to the diwvisien Administrative
Court as provided in section 103-B.

Sec. 51. 39 MRSA §97, as amended by PL 1985, c. 506, Pt. A,
§82, is further amended to read:

§97. Filing of answers

Within 20 days after receipt of such petition, all the other
parties interested in opposition shall file an answer thereto
with the eemmissien Divigion of Workers' Compensation and mail a
copy thereof to the petitioner,--whieh: the answer shail must
state specifically the contentions of the opponents with
reference to the claim as disclosed by the petition. The
comMis6ioR--8F~—ABY-—commicssioner A hearing officer may grant
further time for filing the answer, and allow amendments to said
petition or answer at any stage of the proceedings. If any party:
opposing such petition does not file an answer within the time
limited, the hearing shall must proceed upon the petition.

Ereept-that,-for For good cause shown, a single-commicsiones

hearing officer may permit the late filing of any pleading
permissible under this Act. If the subject of the petition has

been considered in an informal conference under section 94-B, the
period for filing and mailing of answers shall-be is 7 days.

Sec. 52. 39 MRSA §98, as repealed and replaced by PL 1983, c.
479, §21, is amended to read:
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§98. Time and place of formal hearing

Upon filing of a petition, the matter shall must be referred
to a siagle--commissioner hearing officer or, in a case under
section 94-B, to the same cemmissiemer hearing officer, who shall
fix a time for hearing upon at least a 5-day notice given to all
the parties or to the attorney of record of each party. The
matter need not be assigned to the same ecemmissiener hearing
officer if that ecommissiener hearing officer is unavailable due
to illness, death or similar reason. The ecemmissierner hearing
officer may not be replaced for reason of caseload or because he
the hearing officer presided at the informal conference. All
hearings shall must be held at such towns and cities
geographically distributed throughout the State as the ceommissien
shall-decignate commissioner designates. In-gase If the place of
hearing so designated is more than 10 miles distart from the
place where the injury occurred, the employer shall must provide
transportation or reimburse the employee for reasonable mileage
in traveling within the State to and from the hearing. The amount
allowed for travel shall must be determined by the eemmissioner
or--commissien hearing officer and awarded separately in the
decree. If the case has had an informal conference under section
94-B, the hearing shall must be held within 30 days of the filing
of the petition.

Sec. 53. 39 MRSA §99, as amended by PL 1981, c. 698, §§193 to
195, is further amended to read:

§99. Hearing and decision

If from the petition and answer there appear to be facts in
dispute, the eommissiener hearing officer shall then hear such
witnesses as may be presented, or by agreement the claims of both
parties as to such facts may be presented by affidavits. If the
facts are not in dispute, the parties may file with the
commission Division of Workers' Compensation an agreed statement
of facts for a ruling upon the law applicable thereto. From the
evidence or statements thus furnished the ecemmissioner Division
of Workers' Compensation shall in a summary manner decide the
merits of the controversy. His The decision,-shall must be filed
in the office of the eommicsion Division of Workers'
Compensation, and a copy thereof attested by the clerk of the
eemmissien hearing officer mailed forthwith to all parties
interested or to the attorney of record of each party. His The
decision, in the absence of fraud, upon all questions of fact
shall--be is final, but whenever in a decree the commissien
hearing officer expressly rules that any party has or has not
sustained the burden of proof cast upon him that party, the said
finding shall may not be considered a finding of fact but shall
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be is deemed to be a conclusion of law and skali-be reviewable as
such.

The eemmissiener hearing officer shall, upon the request of
a party made as a motion- within--20 days after notice of the
decision, or may upon its the hearing officer's own motion £find
the facts specially and state separately its conclusions of law
thereon and file the appropriate decision if it differs from the
decision filed before the request was made. Those £findings,
conclusions and revised decision shail must be filed in the

office of the eemmissien Division of Workers' Compensation, and a

copy thereof attested by the clerk of the eemmissien--shall
Division of Workers' Compensation must be mailed forthwith to all
parties interested. The running of the time for appeal, including
certification and presentation to the Appeillate---Piwvision
Administrative Court under section 103-B, is terminated by a
timely motion made pursuant to this section, and the full time
for this appeal commences to run and is to be computed from the
filing of those findings, conclusions and revised decision.

Clerical mistakes in decrees, orders or other parts of the
record and errors therein arising from oversight or omission may
be corrected by the eemmissien hearing officer at any time ef-its
on the hearing officer's own initiative or on the motion of any
party and after notice to the parties. During the pendency of an
appeal, these mistakes may be so corrected before the appeal is
docketed in the diwvisien Administrative Court or Supreme Judicial
Court and thereafter while the appeal is pending may be so
corrected with leave of the diwvisien Administrative Court or
Supreme Judicial Court.

In any case upon which a eemmissierner hearing officer whose
term has expired has completed hearing all of the evidence, that
eommissioner hearing officer shall render a decision on that case
as soon as practicable. That decision has the same effect as if
it were rendered by a eeommissierer hearing officer whose term had
not expired. Any eommissiener hearing officer whose term has
expired is entitled to $50 per day for each day spent preparing
and issuing any decision under this paragraph. '

Sec. 54. 39 MRSA §99-B, as amended by PL 1983, c. 479, §22,

is further amended to read:
§99-B. Prompt decision required

The ecommissiener hearing officer who hears a case pursuant
to section 99 shall render his a decision no later than 30 days
after each party has completed presenting its case. Whenever the
commissioner hearing officer exceeds the limit contained in this
section, compensation to kim--shaldl the hearing officer must be
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forfeited effective the day after the 30th day and for each day
until the decision has been issued; provided that this provision
shall does not apply in any case for which the ecemmigsierer
hearing gfficer has shown just cause, as determined by rules of
the eemmissien commissioner made pursuant to section 92,
subsection 1, for delay beyond 30 days.

Sec. 55. 39 MRSA §99-C, as amended by PL 1983, c. 479, §23,

is further amended to read:
§99-C. Petition for reopening

Upon the petition of  either party, a single--commiscioner
hearing officer may reopen and review any compensation payment
scheme, award or decree upon the grounds of newly discovered
evidence which by due diligence could not have been discovered
prior to the time the payment scheme was initiated or prior to
the hearing on which the award or decree was based. The petition
must be filed within 30 days of the payment scheme, award or
decree.

Sec. 56. 39 MRSA §100, as amended by PL 1987, c. 559, Pt. B,
§§41 and 42, is further amended to read:

§100. Petitions for review; unilateral discontinuance of benefits

l. Relief available. Upon the petition of either party, a
single--porwdssdoner the Division of Workers' Compensation shall
review any unilateral action by an_ _employer pursuant to
subsection 4-A or any compensation payment scheme regquired by
this Act for the purposes of ordering the following relief, as
the justice of the case may require:

A. Increase, decrease, restoration or discontinuance of
compensation.

2. Standard for review. The basis for granting relief under
this section is as follows.

A. On the first petition for review brought by a party to
an action, the scemmissiener hearing officer shall determine
the appropriate relief, if any, under this section by
determining the employee's present degree of incapacity.

B. Once a party has sought and obtained a determination
under this section, it is the burden of that party in all
proceedings on his subsequent petitions under this section
to prove that the employee's earning incapacity attributable
to the work-related injury  has changed since that
determination.
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C. When an order has been issued pursuant to subsection 4-A
denying the employee's _petition for reinstatement of
nefits he hearin fficer shall n rein nefi
fter ‘hearing if an f the conditions in subs ion 4-A

are met.

3. Petition procedure. Sections 96-A to 99 apply to
petitions brought under this section.

3~Av~—-PRetitions--during-rehabilitation, -- A -petitien-may--not
be--breught---during --the --development--of---implementation--6£--a
rehabilikation-plan--under-seetion~-83,--subseection-3-or--4 -exaopt
in--the --event--o £ --substantial - change--in--the - enployee!s--medieal
conditienr

4 - - - Payments--pending -hearing--and--deeisien.~If--the -empleyee
ig-receiving--payments -ak—~the--time- o£ -fhe- petitiom--the -payments
may-not--be--decreased-or--suspended--perding-the--hearing and-£inal
deeision-upen-the-petition,-erneept-in-the-£folleowing-airgumstaneest

Av-~~The- empl oyer-and--the- emnployee--£ile an -agreement -with-the
cemmissieny

Br~w~-Fhe---employes---0r~-his---insurance-——carrier---files---a
eertificate-wikth~the-commicsion-staking-that+

£} -~ The--employee--has-left-fthe-State-for-reasens-other
than-returning -t6~his--permanent--residence ~at--the -time
of-injurys

£3}~-~The-employeets-whereabouts—~are~unknewnsy-or
£3}-~The-employee-has-resumed-works

Ev~w=-Fhe---empleye £ ~—-0F~~hiE~~-insurancge-—--garrier-~-files--a
certifigate—-with ~the--gcommission-stating -that--the--employee
refuses-to-submit~-to-an-examinations-or '

Bv-~-The -employee--refuses—-an-offer--of --reinstatement-to--a
positieon-whiech--is5 -suitable -to-his-physical--gondition or-the
empleyee~-ig~—-able--£6 ~reburn ~-£0- - work-—and--there-~is~--work
availabley--int —oF--near - the--community -din--whieh--he-~recidesr
whieh~is-suitable-teo-hic-phycical-gondition~

£1}--I£--the -employee-refuses-an--offer-c£-reinstatement
8 F ~~£ails ~-£0-~ retdra-~to~-available - sudtable ~werky~-his
benefits~-shall -be--reduced-ia--an--anmount--egual-Lo-~-the
difference--between -the -employeels~-weekly-benefit--and
the-benefits--he--weuld-have-been-entitled Lo -receive-if
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he-had--accepted -reinstatement - or--returned--to--available
suitable-werk~

£2)--Benefikts-shall-not--be--suspended -orF-reduced-pending
hearing--under-this--paragraphk -unless--the--employer--has
provided- the-employee-with-written -neotice -that-benefits
. Ra@¥=~-be--~suspeaded---oF--reduced---tegether - with --any
infermatien--relied -on--by -the--employer--te--support-the
prepecsed--suspension —er~reductionm--The -employee~-has-20
daysr--after -recediving--that--notice,-fe~-submit-to--the
commic6ion--any-additienal--information ~relaking--to--his
eentinued-entitloment-to-bonefitsr

£3)~--Benefits-shall-not--be -suspended or-reduced-pending
hearing--urder--this --paragreph - if--the--empleyee--shows
that,r-despite-a-good faith -work -search, -the-employee-is
unable-teo-ebtain-suiktable-~-work~

£4)--Within--30--Gays-after-notice-to--the--employee -under
cubparagraph-~-{2)} --the---commission~-~--shall--enter---a
previsignal---erder - providing ---for---the---suspensieny,
reduetion~or~-continvation--of--benefits -pending-a-hearing
en~-the - petitieon~~-The--order -shall--be--based -upon--the
information--submitted--by--both -the--employer--and--the
employee-~uynder-this~-section~

£6}~~-If--benefits--are--suspended--or--reduced--under-—this
paragraph--and -the--commission.~-afte g~ -hearing ~reverses
the-provisieonal--order,--either-in-whele-or--in-part, -the
eommission—--shall--erder--a-~lump--6uR-—payment—~-o£f--all
benefits-withheld-together-with--interest-at-the -rate-of
6%~ a~year~~-The-empleyer -shall-pay--this lump ~sum-~-within
10-days-ef-the-order~

4.A, Unilateral discontinuance of benefits. Upon written

notice to the employee and to the Division of Workers'
Compensation that benefits are being suspended or reduced,
together with any information relied on by the employer to
support the suspension or reduction, an empleoyer may discontinue
or reduce benefits: .

A, If the employee refuses an offer of reinstatement to a
position that i suitable to the emplovee's physical
condition and the employee's physician or an independent
medical xaminer h etermin hat h emplove i
medicall le erform the empl nt bein ffered;

B. If the employee is able to return to work and there is
work available that is suitable to the employee's physical
ggngigign within the community or, after 52 weeks from the
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date of injury, within the State and the employee's

physician or the independent medical “examiner has determined

h h mplovee is medicall 1 rform the available
mpl nt;

C. If the employee returns to work:

D. If the employee refuses to submit to medical

examination pursuant to subsection 5:

E. If the employer and the emplovee file an agreement with
the Division of Workers' Compensation:

F. If the employvee has left the State for reasons other
than returning to the employee's permanent residence at the

i f injury:
G. If th mplovee's where are unknown; or
H, If the employee's treating physician or the independent
medi xaminer 4 rmin h th mpl i 1

return to work in the ordinary competitive labor market in
the State without any restrictions duve to the injury.

If th mployee refuses an offer of reinstatement or fails to

r rn vailabl i le work nefits m be reduced in an

amount equal to the difference between the employee's weekly
benefit and the benefits the employee would have been entitled to’
receive if the employee had accepted reinstatement or returned to
available suitable work.

A determination by the independent medical examiner that the
employee is medically able to perform the requirements of the

employment being offered or available is final and binding in all

res c .

4-B. Employee's right to a hearing. In the event that
compensatio is discontinued by the emplover pursuant to
subsection 4-A, the employee has a right to file a petition for
review and to submit to the Division of Workers' Compensation any
additional information relating to continued entitlement to
benefits.

. Division of Workers' mpensation, within 2 week

after the employee files a petition for review, shall enter
an order providing for the suspension, reduction or

ntin ion of benefits ndin hearin n_th ition.
Th rder mus e e n the information mi
h th mployer an he emplove nder thi ection. Th

Division of Workers' Compensation may not issue an order
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reinstating benefits unless there is clear and convincing
evidence that the employee will prevail at the hearing.

B. If _an order is issued upholding the employer's
nil ral action an he hearin fficer fter hearin
reverses the order, either in whole or in part, the hearing
officer shall order payment of =2ll benefits withheld
together with interest at the rate of 6% a year, The

mployer shall pa hi unt within 10 4 of the order

5. Medical examination. Upon the request of the
petitieéeEr——43%}——{Kmmé&ﬁéﬁﬂ}——shall——QgpéeE emplover or the
independent medical examiner, the employee (e must submit to
examination by am--impertiel--physieian--0r-surgeen--gdesignated -by
the--commission~-from -the--geographical--area--where -the--emploeyee
resides h in ndent medi xaminer. The fee for the
examination shall must be paid by the employer. RPaymernt~--o£
cempensatien-may--be--decreased -or--suspended--by--the--commiscioner
pending-£final-deeicion-on-~-the-pektition-if+

Af—-émx};ghaséeéaaf—ep—4angﬁxak—ee£ti£ies-—Ee—43&>—eemmissien
after--examdnation -that-in-hie-opinien-the-employee--is-able
to-resume-works-or

Bf~—¥he~emp;eyeé-Eeiuses—te—sﬁbmit—Ee-an—examinatienf

6. Recovery of overpayments. GCeompencsatien Any compensation
paid by-+the--employer -after-the--enployee--has -resumed-work-may--be
reeovered to an emplovee from the date the employee is not
gualified for compensation to the date the employer unilaterally
discontinued benefits pursuant to subsection 4-A is recoverable
from the employee im-ategal -aetiorn-breught-by -the -employer ifs
the employer discontinued compensation pursuant to subsection
a-2 raph . '

Av—-At-the-time-of-his-filing -a-petition-under-this-seection,
the-employer-also--filed -a-ecertifiecate-that--the--employee-had
resumed-work#+-and

Br---After--the--hearing--the--commiccioner~~£inds~~that--the
petition--wac -propesriy--filed-and--deerses~Lthat--ecompensation
eease~

Sec. 57. 39 MRSA §100-A, as amended by PL 1989, c. 580, §20,

is repealed and the following enacted in its place:

§100-a, Orders or agreements for trial work periods

The Division of Workers' Compensation may __approve  an
agreement of the parties to a trial work period at a specified

Page 42-LR2767(2)
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job_for a period mnot to exceed 3 months. During this trial work

period and the payment of wages for that work, the payment of

. compensation is suspended.

The . suspension ceases and  weekly compensation must be

restor in the amount id prior he commencemen f the
trial work period immediately upon termination of employment
during the trial work period if the reason for termination is an
inability to work because of the present injury for which there

was prior compensation.

If the termination of the trial work period is not related

to the injury for which there was prior compensation and the
emplover does not restore benefits, the continued suspengion of
henefits is considered a unilateral discontinuance of henefits by
the employver and the procedures set forth in section 100,
subsection 4-A apply.

Sec. 58. 39 MRSA §102, as repealed and replaced by PL 1989,
c. 294, §1, is amended to read:

§102. Reopening for mistake of fact or fraud

1. Agreements. Upon the petition of either party at any

time, the eeommissien Division of Workers' Compensation may annul

any agreement whieh that has been approved by the ecemmissien
Division of Workers' Compensation if it finds that the agreement
has been entered into through mistake of fact by the petitiomner
or through fraud. Except in the case of fraud on the part of the
employee, an employee is not barred by any time limit from filing
a petition to have the matters covered by the agreement
determined in accordance with this Act as though the agreement
had not been approved.

2. Compensation payment scheme. Notwithstanding section
51-B, subsection 7, a party may petition the cemmissien Division
of Workers' Compensation within one year of initiation of the
payment scheme, award or decree to reopen any case in which fraud
on the part of the opposing party is alleged. If the ecommissien
hearing officer finds that the petitioning party had exercised
due diligence in investigating the initial claim and further
finds that fraud occurred, the eemmissien hearing officer may
reopen the case as to any issue whiegk that may have been affected
by the fraudulent act and may terminate or modify an employer's
obligation to make payment upon a finding that fraud on the part
of a party affected the employer's obligation to make payment.

Except in the case of fraud on the part of the employee, an
employee is not barred by any time limit from filing a petition
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to have any issues determined in accordance with this Act as
though the payment scheme had not heen initiated.

Sec. 59. 39 MRSA §103-A, as enacted by PL 1981, c. 514, §s,

is repealed.

Sec. 60. 39 MRSA §103-B, as amended by PL 1989, c. 412, §§1,

2, 4 and 5, is further amended to read:

§103-B. Appeal from the Division of Workers® Compensation
decision

1. Procedure. An appeal shall may be taken from the
commissien hearing officer’'s decision by filing a copy of the
decision, order or agreement, with the diwvisien Administrative
Court within 20 days after receipt of notice of the filing of the
decision by the cemmissien-or-eemmissiener hearing officer.

Any party in interest may present copies of any order, decision
or agreement to the clerk of the diwvisiem court. Appeals are to
a _single Judge of the Administrative Court or an Associate Judge
of the Administrative Court, .

The failure of an appellant who timely notifies the diwisien
court of his the desire to appeal to provide a copy of the
decision, order or agreement appealed from shall does not affect
the jurisdiction of the diwisien court to determine the appeal on
its merits unless the appellee shows substantial prejudice from
that failure.

37——Basism-—Ehe;e-fﬂﬁﬂarJxaama—appea;—ugen—qmesxéiuxk4ﬁi—ﬁaee
found-by-the- commission-or--by- -any -commissioner -except-to-eorreet
manifeskt-error-or-injusticer

2-A. Basis. There shall may be no appeal upon guestions of
fact found by the-<eommisscion--0r-by-anay--commicsioner- the hearing
officer.

. 3. Action. The 4&iwvisien gourt, after due consideration,
may reverse or modify any decree of the eemmissien Division of
Workers' Compensation and shall issue a written decision. The
written decision of the diwvisien-shadl court must be filed with
the cemmissien gcommissioner and mailed to the parties or their
counsel.

4. Costs. If the employee prevails, costs of appeal shail
must be allowed, including the record, and including reasonable
attorneys' fees as provided for under section 110. No attorney
who represents an employee who prevails in an appeal before the
divisien gourt may recover any fee from that client for that
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representation. Any attorney who violates this paragraph shall

‘lose-his loses that fee and is 1liable in a court suit to pay

damages to the client equal to 2 times the fee charged that
client.

5. Publication of decisions. The diwisien court shall
biennially publish its significant workers' compensation
decisions and make them available to the public at such cost as
is required to pay for suitable publication. Copies of all
written decisions shall must be distributed to the State Law
Library and the county law libraries.

Sec. 61. 39 MRSA §103-C, as amended by PL 1985, c. 372, Pt.

A, §41, is further amended to read:
§103-C. Appeal from a decision of the Administrative Court

1. Procedures. Any party in interest may present a copy of
the decision of the diwisieam court to the clerk of the Law Court
within 20 days after receipt of notice of the filing of the
decision by-~the--dixdision. Within 20 days after the copy is filed
with the Law Court, the party seeking review by the Law Court
must file a petition seeking appellate review with the Law Court,
setting forth a brief statement of the facts, the error or errors
of law whiek that are alleged to exist and 1legal authority
supporting the position of the appellant.

2. Rules. The Law Court shall establish and publish
procedures for the review of petitions for appellate review of

- decisions of the diwisieon court.

3. Discretionary appeal; action. Upon the approval of 3 or
more members of a panel consisting of no less than 5 justices of
the Law Court, the petition for appellate review may be granted.
If the petition for appellate review is denied, then the decision
of the diwvision-shall-be court is final. The petition shall must
be considered on written briefs only.

If the petition for appellate review is granted, then the clerk
of the Law Court shall notify the parties of the briefing
schedule consistent with the Maine Rules of Civil Procedure, and
in all respects the appeal before the Law Court shall must be
treated as an appeal in an action in which equitable relief has
been sought. The Law Court may, after due consideration, reverse,
modify or affirm any decision of the diwisien court.

4. Costs. In all cases of appeal to the Law Court in which
the employee prevails, it may order a reasonable allowance to be
paid to the employee by the employer for expenses incurred in the
proceedings of the appeal, including the record, but not
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including expenses incurred in other proceedings in the case.
Reasonable attormeys' fees shall must be allowed as provided for
under section 110. No attorney who represents an employee who
prevails in an appeal before the court may recover any fee from
that client for that representation, Any attorney who violates
this paragraph shall-Jdoge--his loses the fee and is liable in a
court suit to pay damages to the client equal to 2 times the fee
charged that client.

Sec. 62. 39 MRSA §103-D, as amended by PL 1981, c. 698, §197,

is further amended to read:
§103-D. Report to the Law Court

Decisions of the cemmission Administrative Court may be
reported directly to the Law Court pursuant to the Maine Rules of
Civil Procedure, Rule 72.

Sec. 63. 39 MRSA §103-E, as amended by PL 1981, c. 698, §198,

is further amended to read:

§103-E. Enforcement of decisions of Division of Workers'
Compensation

Any decision of the cemmissieners--or--the-division-shedl--be
Division of Workers' Compensation is enforceable by the BSuperier
Court Division of Workers' Compensation by any suitable process
including execution against the goods, chattel and real estate
and including proceedings for contempt for willful failure or
neglect to obey the orders. decisions or deerees agreements of
the eeourt Division of Workers' Compensation, or in any other
manner that decrees for equitable relief may be enforced. Any
party~4in--interest-may-present--gopies,-gertified-by-the-—clerk-of
the-commission- 06 —oF -the--division,---0f -any-order-or--Gecksion-o£f
the --commission —0¥-—-6 £ --the - division-,~-0r-of--any-mnenoreandum-—-o £
agreemenk~-approved- by -the-cemmissien--to--the-clerk-of--courts-£for
the --gouRty —-in - -which - -the - dntury --ocourredi—-oxr--if--the--injury
oeeurred-without-the-State,-to-the-clerk of courts -for-the-County
of -Keanebeer--Whereupon any--Justice -0 -the -Superier-Court hearing

officer shall render a pro forma decision in accordance therewikh
with any order or decision of the Division of Workers'
Compensation and cause all interested parties to be notified.

The decision shali-have has the same effect and all proceedings
in relation thereto shall must thereafter be the same as though
rendered in an action in which egquitable relief is sought, duly
heard and . determined by the eeurt Division of Workers'
ompen ion. The decision &hall must be for enforcement of a

commission Division of Workers' Compensution decision, order or
agreements--appeals Appeals from a eemmissier Divigion of
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Workers' Compensation decision, order or agreement shail must be

in accordance with section 103-B.

Sec. 64. 39 MRSA §104-A, as amended by PL 1989, c¢. 503, Pt.
B, §180, is further amended to read:

§104-A. Compensation payments; penalty

The employer or insurance carrier shall make compensation
payments as follows:

1. Order or decision. With regard to injuries occurring
prior to January 1, 1984, within 10 days after the receipt of
notice of an approved agreement for payment of compensation, or
with regard to injuries occurring after December 31, 1983, within
the time 1limits specified in section 51-B, or within 10 days
after any order or decision of the commissien Division of
Workers' Compensation awarding compensation. Payment shali may
not be suspended thereafter in the event of appeal to the
Appellate--Division Administrative Court as provided in section
103-B or, if the diwvisien court finds that the employee is
entitled to compensation, in the event of appeal to the Law Court
from a decision of the diwvisiem gcourt as provided in section
103-C, except that the commicsien Division of Workers'
Compensation shall retain jurisdiction, pending the decision on
appeal, to enter orders or decisions as provided in section 100.
If the eceommissien Division of Workers' Compensation, after a
review of incapacity wunder section 100, issues an order or
decision denying compensation to an employee, compensation shall
must be suspended from the date of the ecemmissienis order or
decision, notwithstanding any appeal of that order or decision to
the diwvisier court as provided in section 103-B, or any report
or appeal to the Law Court as provided in sections 103-C and
103-D. The employer or insurer may recover from an employee
payments made pending appeal to the Appellate-Diwisdien court or
pending report or appeal to the Law Court if and to the extent
that the Appellate-Divisieam Administrative Court or the Law Court
has decided that the employee was not entitled to the
compensation paid. The cemmissien-shall-have Division of Workers'
Compensation has full jurisdiction to determine the amount of
overpayment, if any, and the amount and schedule of repayment, if
any. The ecommissien Division of Workers' Compensation, in
determining whether or not repayment should be made and the
extent and schedule of repayment, shall consider the financial
situation of the employee and his the employee's family and shall
may mnot order repayment whieh that would work hardship or
injustice.

2-A. PFailure to pay within time 1limits. An employer or
insurance carrier who fails to pay compensation, as provided in
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this section, shail must be penalized as provided in this
subsection.

A. Except as otherwise provided by section 51-B, subsection
9, if an employer or insurance carrier fails to pay
compensation as provided in this section, the ocemmissien
Superintendent of Insurance shall assess against the
employer or insurance carrier a forfeiture of up to $1686
$200 for each day of noncompliance. If the ecemmissien
superintendent finds that the employer or insurance carrier
was prevented from complying with this section because of
circumstances beyond their control, no forfeiture may be
assessed.

(1) o©Ore~haif-of-the The forfeiture shaii must be paid
to the employee to whom compensation is due aréd--L/~2-
shall-be-paid to--the -gemmission~and-be--gredited -kte-the
Gereral-Funrd.

(2) If a forfeiture is assessed against any employer
or insurance carrier under this subsection on petition
by an employee, the employer or insurance carrier shail
must pay reasonable g¢osts _and attorney fees, as
determined by the eemmissien superintendent, to the
employee. .

(3) Forfeitures assessed under this subsection may be
enforced by the Superier--GCeouwrt Division of Workers'
Compensation as provided in section 103-E.

B. Payment of any forfeiture assessed under this subsection
shatl 1is not be considered an element of loss for the
purpose of establishing rates for workers' compensation
insurance. ;

2-B. Failure to secure payment. If any employer, who is
required to secure the ©payment to his employees of the
compensation provided for by this Act, fails to do so, the
employer is subject to the penalties set out in paragraphs A, B
and C. The failure of any employer to procure insurance coverage
for the payment of compensation and other benefits to his
employees in compliance with sections 21-A and 23 constitutes a
failure to secure payment of compensation within the meaning of
this subsection.

A, The employer is guilty of a Class D crime.

B. The employe} is liable to pay a vivil penalty of up to
310,000, payable to the Second Injury Fund.
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C. The employer, if organized as a corporation, is subject
to revocation or suspension of its authority to do business
in this State as provided in Title 13-A, section 1302. The
employer, if licensed, certified, registered or regulated by
any board authorized by Title 5, section 12004-A, or whose
license may be revoked or suspended by proceedings in the
Administrative Court or by the Secretary of State, is
subject to revocation or suspension of hkis the employer's
license, certification or registration.

Prosecution under paragraph A does not preclude action under
paragraph B or C.

If the employer is a corporation, any agent of the corporation
having primary responsibility for obtaining insurance coverage is
liable for punishment under this section. Criminal 1liability
shall must be determined in conformity with Title 17-2, sections
60 and 61.

3. Certificate. Notwithstanding any other provision of law
or rule of evidence, the certificate of the Director of
Administrative Services, under seal of the eemmissier Department
of Labor, skall must be received in any court in this State as
prima facie evidence of facts pertaining to insurance coverage
records contained in the certificate or within the documents
attached to the certificate.

Sec. 65. 39 MRSA §104-B, sub-§§3 and 4, as enacted by PL’ 1981,

c. 474, §4, are amended to read:

3. Subrogation. Any insurer determined to be 1liable for
benefits under subsection 2 sha}l must be subrogated to the
employee's rights under this Act for all benefits the insurer has
paid and for which another insurer may be 1liable. Any such
insurer may, in accordance with rules preseribed adopted by the
eemmiscsieon superintendent, file a petitien-for--aam reguest for
appointment of an arbitrator to determine apportionment of
liability among the responsible insurers. The--commissior--has
jurisdietion--over---all -—g¢laims--for---apportionment---under --this
seetienr-In-any- proceeding -for-apportionment,-ne -insurer-is-beund
a6 —-to--apy~-finding--of - faet--0Fr-conclusion--of -the--law -made--in--a
prier-proceeding--in-which-it-was-not-a~-party The arbitrator's
decision is limited to_ a choice between the submissions of the
parties and may not be calculated by averaging. Within 30 days
of the request, the Superintendent of Insurance shall appoint a
neutral arhitrator who shall decide, in accordance with the rules
adopted by the Superintendent of Ingurance, respective liability
among or between insurers. Arbitration pursuant to  this
subsection will be the exclusive means for resolving
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apportionment disputes among insurers and the decision of the

arbitrator is conclusive an indin n 11 parties involved.

4, Consolidation. The commission--oI---any¥--commissioner

Division of Workers' Compensation may consolidate some or all

proceedings arising out of multiple injuries.

Sec. 66. 39 MRSA §106, as repealed and replaced by PL 1987,
c. 559, Pt. B, §46, is amended to read:

§106. Reports to Department of Labor; notice to employer of
settlement

1. Injuries. Whenever any employee has reported to an
employer under the Act any injury arising out of and in. the
course of his the employee's employment whiek that has caused the
employee to lose a day's work er-bas--reguired-the-serviees-of-&
phycsieian, or whenever the employer has knowledge of any such
injury, the employer shall report the.injury to the ecemmissien
Department of Labor within 7 days after he the employer receives
notice or has knowledge of the injury. The employer shall also
report the average weekly wages or earnings of the employee,
together with any other information required by the ecommissien
Depar n f L . The employer shall report whenever the
injured employee resumes his employment and the amount of kis the

‘employee's wages or earnings at that time. The employer shall

keep a record of all injuries that reguire medical treatment.

2 - ---Settlements.— - Whenever--any--settlement--is - made--with-an
injured--employee--by--the---enployer- -5 —~tRSEranee ~-caerier~-£0r
compencatien~-eevering--any--speeifia--period--undes--an--approved
agreement-of-a--decreesy--0r--covering -any peried -ef -total-er-partial
ineapaeity--that-has--ended, -the--employer - or--earrier-shadl--£ile
with-the-commission- o duplioate--copy-0f-the -settlement ~-receipt-or
agreemeat--gigped - by--the--employee - showing--the - Lotal --ameount--of
meney-paid--to--him-fer-that-peried-or-periods,~bukt-the-cekttlement
receipt--oF --agreement--4is--not--binding - without -+the--commissionts
apprevalr

2-A. ents. lements r jec t hi

subsection.

A. Whenever any settlement is made with an injured_ emplovee

he mplover or insuran rrier for mpen ion
covering any specific period under an approved agreement or
a decree, or covering any period of total or partial
incapacity that has ended, the employer or carrier shall
file with the Division of Workers' Compensation  a duplicate
copy of the settlement receipt or agreement signed by the
employee showing the total amount of money paid to the
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employee for that period or periods, but the settlement

receipt or agreement is not binding without the approval of
the Division of Workers' Compensation.

B At le 14 days prior bmitting any residual marke
settlement agreement having a present value in excess of
$10,000 to the Division of Workers' Compensation for
approval, the Jinsurance carrier must .give notice of the
settlement to the emplover. If the employer objects to the

settlement agreement, the employver must give notice of the

gzgggg§ for objection to the carrier within 7 days of
receipt of the agreement. After giving notice of obijection,

the employer may appeal inclusion of all or part of the
settlement payment in calculation of the experience
modification factor to the Superintendent of Insurance.
Within 30 days from the date notice of appeal was filed,
both parties must submit any relevant information to the
superintendent., and within 60 days from receipt of the
appeal notice, the superintendent shall issue a decision
based upon the written submissions of the parties. Upon
issuance of a decision by the superintendent, either party

m re st a hearing before the superintendent pursuan (o)
Title 24-A, section 229. The procedures set forth in Title

24-2, section 2320 do not apply to appeals pursuant to thig
section.

3. Return to employment. Any person receiving compensation
under this Act who returns to employment or engages in new
employment after his that person's injury shall file a written
report of that employment with the eemmissiern Department of Labor
and kis the previous employer within 7 days of kis that person's
return to work. This report skall must include the identity of
the employee, kis the employer and the amount of kis the
employee's weekly wages or earnings received or to be received by
the employee. The Department of Labor shall notify the employee
in writing of the employee's obligations under this subsection
and of the penalties applicable under section 113. -

Sec. 67. 39 MRSA §106-A, as amended by PL 1983, c. 682, §8,

is further amended to read:
§106-A. Notice by the Division of Workers® Compensation

Within 15 days of receipt of an employer's notice of injury,
as required by section 106, unless it has received a petition for
award of compensation relating to the injured employee, the
commissien Division of Workers' Compensation shall take
reasonable steps to notify the employee that, unless the employer
disputes the claim, the employer is required to pay compensation
within the time limits established in section 51-B, subsections 3
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and 4; that a petition for award may be filed; section 110 of the
Act provides for the payment of attorney's fees under certain
circumstances; and rights under the Act may not be protected
unless a petition of award or memorandum of payment is on file

with the oemmiseien Division of Workers' Compensation within 2

years of the injury.

Sec. 68. 39 MRSA §107, sub-§1, as repealed and replaced by PL
1989, c. 434, §9, is amended to read:

1. Completion of forms. Every insurance company insuring
employers under this Act shall fill out any blanks and answer all
questions submitted that may relate to policies, premiums, amount
of compensation paid and such other information as the eemmissien

mmissioner or the Superintendent of Insurance may determine
important, either for the proper administration of this Act or
for statistical purposes.

Sec. 69. 39 MRSA §108-A, as enacted by PL 1987, c. 559, Pt.

B, §49, is amended to read:’
§108-A. Reports and data collection

1. Occupational injuries and illnesses. The Director of
the Bureau of Labor Standards shall provide an annual report
concerning the number and character of occupational injuries and
illnesses and their effects, as required under Title 26, section
42,

The ehairman--ef--the--commission commissioner shall assist the
Director of the Bureau of Labor Standards to ensure that
necessary information regarding the administrative processes,
costs and other factors related to the Workers' Compensation Act
and the eoeeupatienal--disease--law ional Di se Law are
included in the report. The Commissioner of Human Services and
the Director of the Bureau of Health shall provide the Director
of the Bureau of Labor Standards with any information in their
possession related to occupational injuries and illnesses. The
Superintendent of Insurance shall provide the following
information to the Director of the Bureau of Labor Standards on
an annual basis:

A. A tabulation of premium and loss data, on an accrual
accounting basis, regarding those insurance companies
authorized by the Bureau of Insurance to write workers'
compensation in the State; and

B. Similar data for self-insurance workers' compensation
pPlans regulated by the Bureau of Insurance.
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2. HWorkers' compensation system. The Director of the Bureau
of Labor Standards, the Superintendent of Insurance and the
ghairman--of--the--commission commissioner shall meet at least 3
times a year with appropriate staff and other state agencies to
review the areas of data collection pertaining to the workers'.
compensation system, as well as interpret and coordinate
appropriate data collection programs. The direeter commissioner
shall chair this group. The group shall submit an annual report
to the Governor and the Legislature as to the results of their
data collection, as well as a profile of the workers'
compensation system, including costs, administration, adequacy
and timeliness of benefits and an evaluation of the entire
workers' compensation system.

The Director of the Bureau of Labor Standards, the Superintendent
of Insurance and the ehairman--¢f--the--commissien commissioner
shall provide any further occasional reports through their joint
or individual efforts that they consider necessary to the
improved function and administration of the Workers' Compensation
Act and the eeeupatiemal-disease-law QOccupational Disease Law.

- Sec. 70. 39 MRSA §110, as amended by PL 1985, c. 431, §2, is
further amended to read:

§110. Witness and attorney's fees allowable

1. Injuries prior to Jume 30, 1985. When the ecommission-oF
commissiener Division of Workers' Compensation finds that an
employee has instituted proceedings under this chapter on
reasonable grounds and in good faith or that the employer through
or under his the emplover's insurance carrier has instituted
proceedings under this chapter, the ecommissien--6r-commissioner
Division of Workers' Compensation may assess the employer costs
of witness fees and a reasonable attorney's fee, when in the
commics i0nt6~0r-—commissiorerts judgment of the hearing officer,
the witnesses and the services of the attorney were necessary to
the proper and expeditious disposition of the case. The employer
may not be assessed costs of an attorney's fee attributable to
services rendered prior to one week after the informal conference
under section 94-B or, if the informal conference is waived,
services rendered prior to the date of that waiver, unless a
party adverse to the employee was so represented at that stage.

No attorney representing an employee in a proceeding under this
Act may receive any fee from that client for an appearance before

the eemmissien Division of Workers' Compensation, including

‘preparation for that appearance, except as provided in section

94-B, subsection 3. Any attorney who violates this paragzaph
shall-lese~his provision loses that fee and skhali-be is liable in
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a court suit to pay damages to the client equal to 2 times the
fee charged for that client.

MNeotwithstanding--a2ny--other--provision--of--this-~subseetion,--the
empleoyor-may-be-assessed a-reasonable--aktterney's-fee-for-serviees
rendered-to--the--employee -in-exeeuting--an--agreement--under-section
100y-subseetien-4,-paragraph-A~

This subsection dees--net--apply applies to injured employees
injured geverned-by-subseetien-2 prior to Jume 30, 1985,

2. Injuries on or after Jume 30, 1985. 1If an employee
prevails in any proceeding involving a controversy under this
Act, the eocommiscion---or-—-commissierer Divigion of Workers'
Compensation may assess the employer costs of a reasonable
attorney's fee and witness fees whenever the witness was
necessary for the proper and expeditious disposition of the case.

The employer may not be assessed costs of an attorney's fee
attributable to services rendered prior to one.week after the
informal conference under section 94-B or, if the informal
conference is waived, services rendered prior to the date of that
waiver, unless a party adverse to the employee was so represented
at that stage.

No attorney representing an employee who prevails in a proceeding
involving a controversy under this Act may receive any fee from
‘that client for an appearance before the ecemmissiern Division of
Workers' Compensation, including preparation for that appearance,
except as provided in section 83, subsection 7 and section 94-B,
subsection 3. Any attorney who violates this paragrzaph--shall
leose-hds provision loses that fee and be is liable in a court
suit to pay damages to his the client equal to 2 times the fee
charged for that client.

This subsection applies only to employees injured on and after
the effeetive-dateé-ef-thic-~-cubseetion June 30, 1985.

A. TFor the purposes of this -subsection, "prevail" means to
obtain or retain more compensation or benefits under the Act
than were offered to the employee by the employer in writing
before the proceeding was instituted. If no such offer was
made, "prevail” means to obtain or retain compensation or
benefits under the Act.

B. Any employee, employer or insurance carrier involved in
any proceeding involving a controversy under this Act shall

report to the cemmissien Division of Workers' Compensation,
on forms provided by the commissien. commissioner, any

amounts that he that employee, employver or insurance carrier
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has paid for legal assistance in that proceeding, including
any amount paid for an employee's legal fees under this

subsection.
3. Attorney's fees; reimbursement Jlevels. In order to
nsur ropriate limitation on the of tornevy’ fe
charggs for legal fees ma n xceed 5% £ he iscounted
present value of the case. but in no case may any fee exceed
4 or 1l billable hour whichever is less.

Sec. 71. 39 MRSA §110-A, as enacted by PL 1987, c. 559, Pt.

B, §50, is amended to read:

§110-A. Appearance by officer or employee of corporation or
partnership

. The appearance of an authorized officer, employee or
representative of a party in any hearing, action or proceeding
before the eemmissien Division of Workers' Compensation in which
the party is participating or desires to participate is not an
unauthorized practice of law and is not subject to any criminal
sanction. If the appearance of such an officer, employee or
representative prevents the efficient processing of any
proceeding, the eemmissiern Division of Workers' Compensation, in
its discretion, may remove that person from representation of the
party. .

Sec. 72. 39 MRSA §111, as amended by PL 1989, c. 251, §2, is
further amended to read:

§111. Discrimination

No employee shall may be discriminated against by any
employer in any way for testifying or asserting any claim under
this Act. Any employee who is so discriminated against may file a
petition alleging a violation of this section. The matter shall
must be referred to a ecemmissiener hearing officer for a formal
hearing under section 98, but any cemmissiener hearing  officer
who has previously rendered any decision concerning the claim
must be excluded. If the employee prevails at this hearing, the
commissiener hearing officer may award the employee reinstatement
to his the employee's previous djob, payment of back wages,
reestablishment of employee benefits and reasonable attorneys'
fees. '

This section applies only to an employer against whom the
employee has testified or asserted a claim wunder this Act.
Discrimination by an employer who is not the same employer
against whom the employee has testified or asserted a claim under
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this Act is governed by Title 5, section 4572, subsection 1,
paragraph A.

Sec. 73. 39 MRSA §111-A, sub-§3, JC, as enacted by PL 1989, c.
468, is repealed.

Sec. 74. 39 MRSA §112, as amended by PL 1985, c. 372, Pt. A,
§44, is further amended to read:

§112. Protection

No statement, except made in proceedings before the Werkersl
Cempensation-Commissdion Division of Workers' Compensation, to any
investigator or employer's representative, of any kind, oral or
written, recorded or unrecorded, made by the injured employee
shall may be admissible in evidence or considered in any way in
any proceeding under this Title unless:

1. In writing. It is in writing;

2, Delivery of true copy to employee. A true copy of said
statement is delivered to the employee by certified mail:

3. Employee advised in writing. The emploYee has been
previously advised in writing:

A. That the statement may be used against him the employee:

B. That the employer (insurance carrier) may have pecuniary
interest adverse to the employee;

C. The employee may consult with counsel prior to making
any statements;

D. The employee may decline to make any statement; and

E. The employer may not discriminate against him the

employee in’ any manner for refusing to make such a statement
or exercising in any way bhis the employee's rights wunder

.this Title.

This section skail does not apply to agreements for the
payment of compensation made pursuant to the Workers'
Compensation Act or to the admissibility of statements to show
compliance with the notice requirements of sections 63 and 64.

This section does not apply to injured employees governed by
section 112-A.
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Sec. 75. 39 MRSA §113, as enacted by PL 1987, c. 559, Pt. B,
§51, is amended to read:

§113. Penalties

The following provisions govern the cecrmisGients
commissioner's authority to impose penalties for violations of
this Act or rules adopted under this Act.

1. Reporting violations. The ehairman commissioner may
assess a civil penalty, not to exceed $100 for each violation,

upon any person:

A. Who fails to file or complete any report or form
required by this 2Act or rules adopted under this Act; or

B. Who fails to file or complete such a report or form
within the time 1limits specified in this Act or rules
adopted under this Act.

2, General authority. The ehairmarn commissioner may
assess, after hearing, a civil penalty in an amount not to exceed
$1,000 for an individual, and $10,000 for a corporation,
partnership or other legal entity for any willful violation of
this Act, fraud or intentional misrepresentation. The ekairman
commissioner may also reguire that person to repay any
compensation received through a violation of this Act, fraud or
intentional misrepresentation or to pay any compensation withheld
through a violation of this Act, fraud or misrepresentation, with

- interest at the rate of 10% per year.

3. Appeal. Imposition of a penalty under this section is
deemed to be final agency action subject to appeal to the
Superior Court, as provided in Title 5, chapter 375, subchapter
VII. Notwithstanding Title 5, section 11004, execution of a
penalty assessed under this section is stayed during the pendency
of any appeal under this subsection. The Attorney General shall
represent the eemmissien commissioner in any appeal under this
subsection or the ecommissiern gcommissioner may retain private
counsel for that purpose.

4. Enforcement and collection. Penalties assessed under
this section are in addition to any other remedies available
under this Act and are enforceable by the Superior Court under
section 103-E.

A.  The Attorney General shall prosecute any action
necessary to recover penalties wussessed under this section

or the eommissien Division of Workers' Compensation may

retain private counsel for that purpose.
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B. If any person fails to pay any penalty assessed under
this section and enforcement by the Superior Court is
necessary:

(1) That person shall pay the costs of prosecuting the
action in Superior Court, including reasonable attorney
fees; and

(2) 1If his the failure to pay was without due cause,
any penalty assessed upon that person under this
section shall must be doubled.

C. All penalties assessed under this section are payable to
the General Fund.

5. Not an element of loss. An insurance carrier's payment
of any penalty assessed under this section skail may not be
considered an element of loss for the purpose of establishing
rates for workers' compensation insurance.

Sec.76. 39 MRSA c. 1,sub-c. V is enacted to read:
SUBCHAPTER V
REHABILITATION COORDINATION

131. _Rul

The commissioner may adopt rules, subject to section 92,
subsection 1, to coordinate rehabilitation services to injured
mpl e assure the deliver £ ropriate medica and

occupational health services.
§132. Office of Rehabilitation Coordination; Rehabilitation

Coordinator

- ffi of Rehabili ion rdination: in n Th
Qffice of Rehabilitation Coordination is established and must be
maintained under the direction of a rehabili ion coordinator
in this subchapter referred to as the "coordinator," who is

in n rves he will of th issioner h
in rr rts nd i ir h mmissioner
2 ifi ions. Th rdin r must b ualifi b

training, professional experience or education in employment
rehabilitation and must be familiar with the workers'
compensation system.
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3. Powers and duties. TIn. addition to any other provisions

hi h er he coordin r h he followin wers and
duties.
A. Th oordinator i re nsibl for the receipt of
r nd other information r ired under this Titl
may reguire supplementary information needed to fulfill the
purposes of this subchapter.
B. The coordinator shall:
(1) Monitor rehabilitation services ' provided to
injured workers under is Titl
(2) Encourage aqrggmgn; g nd ;gg pt __to cgnglllggg
ifferences r rdin rehabili i ervices
and
(3) Encourage the development of quality, private
rograms ssis laiman in r inin he ¢ ci

to return to gainful employment.

cC. The coordinator shall assist the commissioner in

lopin rules r rdin h rovision of ropriat

rehahilitation services to injured workers, including those

rvi esigned to fo r th 113 o return to activ
gmplggmgng,

D. The coordinator shall make efforts to educate and
disseminate information to all persons  interested in
rehabilitation services as they relate to injured workers.

The rdinator may not rovi ire rehabilitation services

under this subchapter. Those services must be provided by

riv n 1i habilitation professionals. Nothing in this

hould be interpreted 1imi rograms an ervices

h m b rovid her agencie r the coordination
f providers with those progr nd rvi .

4, Access to records. Except for purposes directly

onn wi he inistration of th £fi f Rehabilitation

Coordination, @ person may not solicit, gigclose, receive or make
use of, Qr authorize, kngw1ng;y permit, participate in or
i in e of 1i f nam f indivi 1 r_an
information c¢oncerning ingiviggalg applying for or receiving
rehabilitation ryvice directl r indir 1 erived from
records r files or communication of the Office of

Rehabilitation .Coordination or acquired the course of the
performance of official duties, This §g§§gg§1gn does not prevent
any employee or that person's employer from obtaining or viewing
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information relating .to the rehabilitation coordination services
provided to that employee under this subchapter.

Sec. 77. 39 MRSA §192, as amended by PL 1977, c. 696, §415,
is further amended to read:

§192. Impartial medical advice

On request of a party or on its own motion the eemmissien
Division of Workers' Compensation may in occupational disease
cases appeint--one--or--Mere--competent--aand--impartial -physicians,
their-reasonable--fees-and--expenses-to-be--fined -and-paid--by--the
commicssion make referrals to an independent medical examiner.
These--appodintees The independent medical examiner shall examine

the employee and inspect the industrial conditions under which he
the employee has worked in order to determine the nature, extent
and probable duration of khis the employee's occupational disease,
the likelihood of its origin in the industry and the date of
incapacity. Section 65 of the Workers' Compensation Act shaii
apply applies to the filing and subsequent proceedings on their
reporty and to examinations and treatments by the employer.

If claim is made for death from an occupational disease, an
autopsy may be ordered by the eemmissiem Division of Workers'
Compensation under the supervision of sueb--dmpartial--appeintees
an_independent medical examiner. All proceedings for or payments
of compensation to any claimant refusing to permit such autopsy
when ordered shall must be and remain suspended upon and during
the continuance of such refusal.

Sec. 78. Study. The Superintendent of Insurance shall conduct
a study of the methods of coverage and corresponding premium
costs applicable to the logging industry and report to the Joint
Standing Committee on Banking and Insurance and the Joint
Standing Committee on Labor by January 1, 1992.

Sec. 79. Transition provision. Within 90 days from the
effective date of this Act, the Superintendent of Insurance shall
hold a hearing and issue a decision that determines the effect of
the changes 1in law provided for in this Act on workers'
compensation rates. Insurers shall provide whatever information
is requested to assist the superintendent in making a
determination pursuant to this section. Evidence and argument
must be limited to matters relevant to evaluation of the effect
of these changes on rates, and the time limitations of the Maine
Revised Statutes, Title 24-A, section 2363, subsectiomns 3, 6, 11,
and 12 do not apply.

The Workers' Compensation Commission shall transfer to the
Commissioner of Labor all records relevant to those
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responsibilities given to the Commissioner of Labor under this
Act on or before January 1, 1992. The commission shall tooperate
with the commissioner in making all records and computerized
systems available to department personnel so as to facilitate the
transition between the commission and the Division of Workers'
Compensation.

On or before the effective date of this Act, the Chair of
the Workers' Compensation Commission shall report to the Govermor
on the number of cases pending before the commission.

Sec. 80. Application. The following sections apply only to
injuries occurring on or after the effective date of this Act:
sections 3, 19 to 29, 34 to 38, 43, 48, 49, 56, 57, 65, 66, 76
and 77. Section 30 of this Act as it amends the Maine Revised
Statutes, Title 39, section 55-B, 3rd paragraph applies only to
injuries occurring after the effective date of this Act. Section
47 of this Act as it emnacts Title 39, section 94-B, subsections 5
and 6, applies only to injuries occurring after the effective
date of this Act. Section 70 of this Act as it enacts Title 39,
section 110, subsection 3, applies only to injuries’ occurring
after the effective date of this Act. Sections 1, 2, 4 to 10, 33
and 59 apply only to injuries .occurring on or after January 1,
1992.

Sec. 81. Effective date. Section 2 of this Act takes effect
January 1, 1992.

Sec. 82. Retroactive provisions. Section 12 of this Act applies
to employees injured either before or after the effective date of
this Act. If this retroactivity provision is held invalid,
section 12 applies only to employees injured on or after the
effective date of this Act.

Sec. 83. Transfer of funds. A1l funds held by the Treasurer of
State in the Employment Rehabilitation Fund established by the
Maine Revised Statutes, Title 39, section 57-B must be
transferred to the Safety Education and Training Fund established
and maintained pursuant to Title 26, section 61 when the
Commissioner of Labor determines that all reasonably likely
claims against the Employment Rehabilitation Fund have been
closed.’

STATEMENT OF FACT

This amendment represents the minority report of the Joint
Standing Committee on Banking and Insurance and the Joint
Standing Committee on Labor.
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This amendment amends the workers' compensation 1laws to
address concerns of cost, promptness of paymeént and complexity.
The amendment incorporates many changes recommended by the
Governor's Task Force on Workers' Compensation Reform.

Specifically, this amendment:

1. Grants jurisdiction to the Administrative Court to hear
appeals of workers' compensation cases;

2. Requires insurers to separately identify in all bills
issued to employers the base rate, experience modification
factors for each 7year, and +the medical, indemnity and
administrative components of premiums and the portion of the
premium attributable to the mandatory workplace health and safety
consultation services charged;

3. Contains modifications to the premium experience rating
procedure to reward employers who have instituted safety programs
and to protect employers who hire or rehire employees with
previous work-related injuries;

4. Creates optional medical deductibles to permit certain
employers to pay directly claims of $500 or less and provides for
mandatory deductibles for certain employers;

- 5. Provides for rulemaking authority for the Superintendent
of Insurance to establish credits for insurers that take policies
out of the residual market;

6. Amends the eligibility requirements of the Accident
Prevention Account to prevent employers from being placed in the
higher-rated pool because of a single lost-time claim;

7. Requires the residual market plan to contain an appeals
procedure for employers who believe a claim settlement has an
unfair impact on its experience rating;

8. Permits the Superintendent of Insurance to order
dividend plans to be created in the Safety Pool:

9. Permits the Superintendent of Insurance to establish by
rule premium credits of up to 10% and dividend plans for
employers qualifying for safety programs:

10. Defines "average weekly wages, earnings or salary" to
exclude fringe benefits, abrogating the result in Ashby v. Rust

Engineering, 559 A.2d4 774 (Me. 1989) and subsequent related
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decisions of the Appellate Division of the Workers' Compensation
Commission;

1l. Defines "commissioner" as the Commissioner of Labor and
"court'" as the Administrative Court, respectively:; '

12. Establishes a procedure for determination of
independent contractor status:

13. Requires employers with an experience modification
factor of 2 or more to participate in workplace health and safety
training programs that are certified under rules to be adopted by
the Commissioner of Labor. Failure to comply results in
imposition of a 2% premium surcharge, proceeds of which are
credited to the Safety Education and Training Fund and the
Occupational Safety and Loan Fund;

14, Provides specific standards for the funding of group
self-insurance trusts and imposes certain additional funding
obligations on members that leave the group:

15. Limits entitlement to workers' compensation benefits
for those injuries or illnesses that are shown by clear and
convincing evidence to be the immediate result of an acute
work-related event. It is intended that this standard differ
from the "by accident" requirement that existed in Maine prior to
the enactment of Public Law 1973, chapter 389. It is intended to
modify interpretations of that prior standard that had mnot
required the work-related incident to have an immediate effect
upon the worker, McDougal's Case, 127 Me. 491, 144 A. 446 (1929)
and that had included as an "accident" a weakness in bodily
structure that gradually worsens and breaks down in the stress of

usual work, Bernier v. Coca-Cola Bottling Co., 250 A.2d4 820
(1969);

16. Requires apportionment of benefits for disability as a
result of work-related and nonwork-related injuries combined.
This provision is intended to modify the holdings in Bryant v.
Masters Machine Co., 444 A.2d4 329 (1982), Westcott v. S5.D. Warren

Co., 447 A.24 78 (1982) and Brackett v, A.C., Lawrence Leather
Co., 559 A.24 776 (Me. 1989);

17. Provides that disputes regarding the date of maximum
medical improvement must be made by the newly created independent
medical examiner. The medical decision can not be controverted;

18. Amends the early pay system by changing the period in
which an employer may contest a claim from 44 days after an event
causing an obligation to make payments to 60 days after receipt
of the diagnostic medical report. It also clarifies that
employers may make payments without prejudice after a notice of
controversy is filed;
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19, Limits the number of physicians an employee may select
without the approval of the independent medical examiner or the

employer. The provision does not prevent referral to a
specialist. Durational 1limits are placed on medical services
provided to claimants by mnonphysicians. Repeated diagnostic

testing is not covered without prior authorization from the
independent medical examiner, and generic drugs are to be used
unless otherwise recommended by the employee's physician. It
also 1limits payment for self-referred medical services and
provides for payment limitations for nonphysician providers;

20. Repeals the requirement for a medical certificate of
authorization signed by the employee and requires that if
compensation is sought for a 1lost-time claim the health care
provider must automatically forward a writtenm report to the
employee and employer within 5 business days and every 30 days
thereafter if treatment is ongoing. No authorization from the
employee is needed for additional information pertaining to the
work-related condition;

21. Prohibits health care providers from charging employees
receiving treatment under the Workers' Compensation Act more than
they charge 3rd-party payors:;

22. Requires that the Commissioner of Labor establish a
medical quality control system including peer review of medical
services more than 2 months after the date of injury or for which
costs exceed $10,000 and case management for cases involving
medical treatment continuing 2 months from the date of injury or
costing in excess of $10,000;

23. Provides that iﬁjured employees, subject to some
limitations, may serve as volunteers to public or mnonprofit
organizations without prejudice to compensation; '

24. Establishes a 1limit on duration of permanent partial
claims of 413 weeks from the date of injury and requires the
court to consider the availability of work on a statewide basis
with respect to benefits paid for periods more than 52 weeks
following the date of injury:;

25. Provides for total and partial incapacity benefits to
be offset against permanent impairment benefits:;

26. Repeals current 1law relating to the Employment
Rehabilitation Fund and transfers money currently in that fund to
the Safety and Education Training Fund;

27. Repeals current 1law that provides for a funding

mechanism for the Employment Rehabilitation Fund;
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28. Defines intoxication for purposes of the Workers'

~Compensation Act to .08 blood-alcohol content and includes

on-duty use of nonprescribed controlled substances as a basis for
disallowing Dbenefits for resulting injuries; a rebuttable
presumption of causation arises from proof by a preponderance of
the evidence of intoxication or use of a controlled substance;

29. Reguires the hearing officer to review subsegquent .
injury cases to ensure that duplicative benefits are not paid for
a single period of disability:

30. Changes the reinstatement obligation of an employer
with over 250 employees to a period of 2 years from the date of
injury:

31. Limits lump sum settlements to $5000. The reguirement
of review by the Workers' Compensation Commission and approval of
lump sum settlements is deleted:;

32.  Repeals the rehabilitation provisions of the Workers'
Compensation Act;

33. Establishes a new system for administration of the
Workers' Compensation Act. The Workers' Compensation Commission
is eliminated. The Commissioner of Labor is given responsibility
for general supervision of the Act and the Division of Workers
Compensation is given the exclusive jurisdiction to hear and
decide claims relative to workers' compensation:

34. Establishes the independent medical examiner (IME) to
resolve any medical dispute. The IME must be one hospital in or
south of Augusta and one north of Augusta, selected by
competitive bidding. The amendment describes the scope of
responsibility, provides for an appeal procedure to a 3-member
panel and provides immunity to the IME when acting within the
scope of its duties;

35. Shortens the time 1limit for filing any petitidhs under
the Workers' Compensation Act from 10 to 3 years following the
date of the latest payment under the Act;

36. Establishes a $25 filing fee for petitions filed under
the Workers' Compensation Act, and provides that any fee paid by
an employee is not reimbursable by the employer:

37. BAmends the section of the Workers' Compensation Act on
petitions for review to permit discontinuance of benefits by the
employer if the employee refuses an offer of reinstatement of
suitable work or returns to work or refuses to submit to a
medical examination, if the employer and employee . reach
agreement, if the employee has left the State or the employee's
whereabouts 1is unknown or the employee is able to return to
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work, If compensation is discontinued by the employer, the
emplcyee has the right to file for review by the Division of
Workers' Compensation and within 2 weeks the court must enter a
provisional order suspending, reducing or continuing benefits
pending a hearing. If a provisional order upholding  suspension
is subsequently reversed, the employee is entitled to back
payments plus interest;

38. Allows restoration of weekly benefits upon termination
of a trial work period only if the termination is for an
injury-related reason;

39. Increases the penalty for late payment of compensation
benefits and shifts the enforcement authority with respect to

timely payments to the Superintendent of Insurance;

40. Establishes an arbitration procedure for the
apportionment between insurers;

41. Eliminates the requirement of reports to the Department
of Labor on "medical-only" claims and provides for notice to an
employer in the residual market of any proposed settlement by the
insurer of $10,000 or more. If the employer objects to part or
all of the settlement, the Superintendent of Insurance may 1limit
the impact of the settlement or the employer's experience rating
factor., This section also requires the court to notify the
employee of the obligation to notify the court and the previous
employer when returning to work;

42. Places limitations on attorney's fees;

43, Repeals the regquirement that the Superintendent of
Insurance recommend legislation for the Second Regular Session of
the 114th Legislature to achieve the purposes of the section
having to do with provisional payment of disability benefits:;

44. Establishes the Office of Rehabilitation Coordination
within the Department of Labor. This office will oversee all
rehabilitation aspects of workers' compensation claims. The
office will also provide leadership in the development of private
programs to assist claimants in regaining the capacity to return
to gainful employment:;

45. Substitutes Division of Workers' Compensation where
necessary in the Maine Revised Statutes, Title 39, section 192;

46. Requires the Superintendent of Insurance to conduct a
study of the workers' compensation costs and methods of coverage

relative to the logging industry:

47. Requires the Superintendent of Insurance to commence a
hearing within 60 days of the effective date of this Act to
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oY determine the effect of the law changes on workers' compensation

( ; 2 insurance rates; and
4 48. Specifically identifies sections of the Act that apply
only to injuries occurring on or after the effective date of the

6 Act.
- 8 49. Limits the amount of attorney's fees that insurers may
] utilize in the calculation of rates to those amounts specified in
10 the Maine Revised Statutes, Title 39, section 110.

Filed by the Minority of the Committee on Labor and the Committee on Banking and Insurance
Reproduced and distributed under the direction of the Clerk of the
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(6/25/91) (Filing No. H~689)
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