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L.D. 1957 

{Filing No. H-695} 

STATE OF MAINE 
HOUSE OF REPRESENTATIVES 

115TH LEGISLATURE 
FIRST REGULAR SESSION 

HOUSE AMENDMENT "PI" to COMMITTEE AMENDMENT "A" to H. P . 
1372, L.D. 1957, Bill, "An Act to Improve the Maine Workers' 
Compensation System" 

Amend the amendment by striking out everything after the 
title and before the statement of fact and inserting in its place 
the following: 

'Amend the bill by striking out everything after the 
enacting clause and before the statement of fact and inserting in 
its place the following: 

'Sec. 1. 4 MRSA §1151, sub-§2-B is enacted to read: 

2-B. Workers' compensation jurisdiction. The 
Administrative Court has exclusive jurisdiction to hear and 
decide appeals of workers' compensation decisions as provided in 
Title 39. 

Sec. 2. 24·A MRSA §2362-A is enacted to read: 

§2362-A. Disclosure of premium information 

All bills and invoices issued to an employer for workers' 
compensation insurance must disclose clearly to the employer as 
separate figures the base rate: the employer's experience 
modification factor: the medical, indemnity and administrative 
portions of the premium: and the portion of the premium 
attributable to the mandatory workplace health and safety 
consultation services, 

Sec. 3. 24-A MRSA §2363, sub-§7-B is enacted to read: 

7-B. Limit on attorney's fees. An insurer or rating bureau 
may not utilize attorney's fees in the developms1nt and 
determination of workers' compensation insurance rates that are 
in excess of those permitted pursuant to Title 39, section 110, 

Page l-LR2767{4} 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

HOUSE AMENDMENT "A" to COMMITTEE AMENDMENT "A" 'to H.P. 1372, 
L.D. 1957 

Sec. 4. 24-A MRS A §2364, sub-§4, C{fA, as enacted by PL 1987, c. 
559, Pt. A, §4, is amended to read: 

A. The uniform experience rating plan sha±±--ae ~ the 
exclusive means for providing prospective premium 
adjustments based upon the past claim experience of an 
individual insured. The experience rating plan must provide 
that the claims experience for the 3 most recent years for 
which data is available is considered on the following basis. 

(1) The claims and exposure for the most recent year 
for which data is available must be given 45% weight. 

ill The claims and exposure for the 2nd most recent 
year for which data is available must be given 30% 
weight. 

ill The claims and eXl2Qsure for the 3rd most recent 
year for which data is available must be given 25% 
weight. 

If data is available for only 2 years of claims experience, 
the weighting must be 60% for the most recent year and 40% 
for the 2nd most recent year. 

Sec. 5. 24·A MRSA §2364, sub-§4, C{fC.l is enacted to read: 

C-l. An experience o,r merit rating plan may not permit in 
the calculation of experience modification factors 
consideration of those losses attributable to work-related 
injuries that are aggravations of any prior work-related 
~nJury. The superintendent shall adopt rules to protect 
employers from the impact of these subsequent injury claims 
and to equitably compensate insurers that provide coverage 
to these employers. 

Sec. 6. 24-A MRSA §2365-A is enacted to read: 

§2365 A. Medical expense deductibles 

Each insurer transacting or offering to transact workers' 
42 compensation insurance in this State shall offer or provide 

deductibles for medical expenses to be paid by employers as 
44 follows. 

46 1. Optional deductible of $250. To employers who are not 
experience-rated insurers must offer a dedu'ct.ible of $250 per 

48 occurrence. 
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HOUSE AMENDMENT ':4-" to COMMITTEE AMENDMENT "A" to H.P.1372, 
L.D. 1957 

2. Optional deductible of $250 or $500. To employers whose 
premium is between 100% and 500% of the premium gualifying for 
experience rating and to all employers in the logging and 
lumbering ind'ustries, including employers of drivers < and sawmill 
industries, insurers must offer a deductible of $250 or $500 per 
occurrence. 

3. Mandato'ry deductible of $500. Except for employers that 
qualify under subsections 1 and 2, to employers of more than 10 
employees whose premium is over 500% of the premium gualifying 
for experience rating, insurers must provide a deductible of $500 
per occurrence. 

Sec. 7. 24-A fviRSA §2366, sub-§l-A is enacted to read: 

1-A. Ru1es. The superintendent may adopt rules for the 
purpose of encouraging workers' compensation insurers to take 
workers' compensation policies out of the residual market by 
establishing credits applicable to any assessments that may be 
ordered under section 2367 or by any other means. The criteria 
for applying credits include consideration for policies taken out 
of the residual market prior to, as well as after, the effective 
date of the rules. 

Sec. 8. 24-A MRSA §2366, sub-§2, 1JB, as enacted by PL 1987, c. 
559, Pt. A, §4, is amended to read: 

B. An employer is eligible for insurance from the Accident 
Prevention Account if: 

(1) The employer has at least 2 lost-time claims over 
$10,000 and a loss ratio greater than 1. 00 over the 
last 3 years for which data is available; and 

(2) The ,employer has attempted to obtain insurance in 
the voluntary market and has been refused by at least 2 
insurers whieh that write that insurance in this 
State. For the purpose of this section, an employer 
sha;I;;I,-be II considered to have been refused if offered 
insurance only under a retrospective rating plan or 
plans. 

Sec. 9. 24-A MRS A §2366, sub-§3, ~~A and B, as enacted by PL 
1987, c. 559, Pt. A, §4, are amended to read: 

A. Th. Safety Pool is an insurance plan that provides for 
an alternative source of insurance for employers with good 
safety records aBa--46--~£~€£~~-~~-~~~-~it~~--~ 

~ramewe=*-e~-~he-ve;I,HB~a=y-iBsH=aBee-ma=*e~. 
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HOUSE AMENDMENT ",4-" to COMMITTEE AMENDMENT "A" to H.P. 
L.D. 1957 

1372, 

B. An employer shall-be II eligible for the Safety Pool if 
that employer: . 

(1) Has had no more than one lost-time claim in the 
last 3 years for which data is available, regardless of 
the resulting loss ratio; 

(2) Has a loss ratio whish ~ does not exceed 1.0 QL 

has had no more than one lost-time claim over $10,000 
over the last 3 years for which data is available; or 

(3) Has been in business for less than 3 years, 
provided that the eligibility shall---~€~mJ£~~€ 

terminates if his the employer's loss ratio exceeds 1.0 
and the employer has at least 2 lost-time claims over 
$10,000 each at the end of any year. 

Sec. 10. 24-A MRSA §2366, sub-§4, CjfA-l is enacted to read: 

A-I. The plan must include a procedure to handle appeals 
filed pursuant to Title 39, section 106, subsection 2, 
·paragraph B. 

Sec. ].1. 24-A MRSA §2366, sub-§5, 'Ire is enacted to read: 

C. In a residual market rate proceeding, the superintendent 
may order payment of dividends to insureds in the Safety 
Pool to the extent that the pool's experience supports 
them. The superintendent may adopt rules establishing· a 
dividend plan for the Safety Pool to provide an incentive 
for implementation of safety programs by insureds in the 
pool. The superintendent may employ outside consultants to 
assist in the development of these rules. 

36 Sec. 12. 24-A MRS A §2366, sub-§7-A is enacted to read: 

38 7-A. Credits for qualifying safety programs. The 
superintendent may adopt rules to establish dividend plans and 

40 premium credits of up to 10% of the net annual premium for 
policyholders that establish qualifying safety programs. The 

42 ryles myst identify those classifications by which policyholders 
are eligible for the credits and establish criteria for 

44 qyalifying safety programs and procedures to be followed by 
servicing carriers in approving and ayditing compliance ·with the 

46 safety program. The superintendent may employ outside 
consultants to assist in the development of rules ynder this 

48 subsection. 

50 Sec. 13. 39 MRSA §2, sub-§2, CjfG is enacted to read: 
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HOUSE AMENDM~NT 

L.D. 1957 'A- " to COMMITTEE AMENDMENT "A" to H. P. 1372, 

G. "Average weekly wages! earnings or salary" does not 
include fringe benefits, regardless of whether in lieu of or 
in addition to wages, earnings or salary, including but not 
limited to employer payments for or contributions to a 
retirement, pension, health, welfare, medical, life 
insurance, training, social security or other employee or 
dependent benefit plan for the employee's or dependent's 
benefit, or any other employee's dependent entitlement. 

Sec. 14. 39 MRSA §2, sub-§3, as repealed and replaced by PL 
1983, c. 479, §4, is repealed and the following enacted in its 
place: 

3. Commissioner. "Commissioner" means the Commissioner of 
Labor, as appointed pursuant to Title 26, section 1401. 

Sec. IS. 39 MRSA §2, sub-§3-B is enacted to read: 

3-B. Court. "Court" means the Administrative Court, as 
established under Title 4, section 1151, unless another court is 
specifically referenced. 

Sec. 16. 39 MRS A §S is enacted to read: 

§5. Determination of independent contractor status 

1. Determination permitted. A worker, an employer or a 
workers' compensation insurance carrier, or any combination 
thereof, may apply to the commissioner for a determination of 
whether the status of an individual worker, group of workers or a 
job classification associated with the employer is that of an 
employee or an independent contractor. 

A. The determination by the commissioner creates a 
rebuttable presumption that the determination is correct in 
any later claim for benefits under this Act. 

B. Nothing in this section requires a worker, an employer 
or a workers' compensation insurance carrier to request 
determination. 

2. Premium adjustment. If it is determined that a 
determination does not withstand judicial scrutiny when raised in 
a subsequent workers' compensation claim, then, depending on the 
final outcome of that subsequent proceeding, either the workers' 
compensation insurance carrier shall return the excess premium 
collected or the employer shall remit the premium subsequently 
due in order to put the parties in the same position as if the 
final outcome under the contested claim were determined correctly. 
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HOUSE AMENDMENT 
L.D. 1957 

"A-It to COMMITTEE AMENDMENT "A" to H.P. 1372, 

3. Determination submission. A party may submit; on forms 
approved by the commissioner, a request for determination 
regarding the status of a person or job description as an 
employee or independent contractor. 

A. The status requested by a party is deemed to be approved 
by the commissioner if the commissioner does not. deny or 
take other appropriate action on the submission within 14 

~ 

B. The commissioner may delegate the authority to make a 
determination as long as that person or persons delegated 
act as the primary decision maker. 

16 4. Hearing. A hearing, if requested by a party within 10 
days of the commissioner's decision on a petition, must be 

18 conducted under the Maine Administrative Procedure Act. 

20 5. Certificate. The commissioner shall provide the 
petitioning party a certified copy of the decision regarding 

22 determination that may be used as evidence of the commissioner's 
decision regarding determination at a later hearing concerning 

24 benefits. 

26 

28 

6. Rulemaking. The commissioner may adopt reasonable rules 
pursuant to the Maine Administrative Procedure Act to implement 
the intent of this section, which is to afford speedy and 
equitable predetermination of employee and independent contractor 

30 status. 

32 Sec. 17. 39 MRS A §21-A, sub-§4 is enacted to read: 

34 4. Workplace health and safety training programs. The 
commissioner or the commissioner's designee shall adopt rules 

36 regarding the implementation of this subsection. The following 
requirements apply to all employers in the State required to 

38 secure payment o£ compensation in conformity with this Title. 

40 A. The Superintendent of Insurance shall communicate to the 
Department of Labor the names of employers that receive in 

42 any policy year an experience rating of 2 or more. The 
department shall notify each such employer and request a 

44 plan that should reasonably reduce exposures to occupational 
hazards. In its notification the department must provide a 

46 statistical evaluation of the employer's experience and 
options for the employer's consideration. The options may 

48 include on-site consultation. education and training 
activities. technical assistance. and other relevant 
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HOUSE AMENDMENT "A" to COMMITTEE AMENDMENT "A" 
L.D. 1957 

to H.P. 1372, 

information. The department shall review and comment on the 
employer's subm~tted plan. 

B. The department shall notify the Superintendent of 
Insurance of any employer that fails to satisfy the 
requirements of paragraph A within the time frame provided 
by the rules. The Superintendent of Insurance shall assess 
a surcharge of 2,\ on that employer's premium, or imputed 
premium for self-insurance. to be paid to the Treasurer of 
State who shall credit one half of' that amount to the Safety 
Education and Training Fund. as established by Title 26. 
section 61 and one half to the Occupational Safety Loan 
Fund. as established by Title 26. section 62. 

Sec. 18. 39 MRSA §23, sub-§2, as amended by PL 1989, c. 435, 
§2, is further amended to read: 

2. Proof of solvency and financial ability to pay; trust. 
By furnishing satisfactory proof to the Superintendent of 
Insurance of solvency and financial ability to pay the 
compensation and benefits, and deposit cash, satisfactory 
securities or a surety bond, with the Division of Workers' 
Compensation ~gmmissigB, in such sum as the superintendent may 
determine pursuant to subsection 6; such bond' to run to the 
Treasurer of State and the Treasurer of State's successor in 
office, and to be conditional upon the faithful performance of 
this Act relating to the payment of compensation and benefits to 
any injured employee. In case of cash or securities bei~g 
deposited, the cash or securities shall must be placed in an 
account at interest by the Treasurer of State, and the 
accumulation of interest on' the cash or securities so deposited 
shall ~ be credited to the account and shall may not be paid 
to the employer to the extent that the interest is required to 
support any present value discounting in the determination of the 
amount of the deposit. Any security deposit shall must be held by 
the Treasurer of State in trust for the benefit of the 
self-insurer's employees for the purposes of making payments 
under the Act. 

The superintendent shall prescribe the form of the surety bond 
which may be used to satisfy, in whole or in part, the employer's 
responsibility under this section to post security. The bond 
shall ~ be continuous, shall be Subject to nonrenewal only 
upon not less than 60 days' notice to the superintendent and 
shall cover payment' of all present and future liabilities 
incurred under the Act while the bond is in force and cover 
payments which become due while the bond is in force which are 
attributable to injuries incurred in prior periods and which are 
otherwise unsecured by cash or acceptable securities. A bond 
shall ~ be held until all payments secured thereby have been 
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HOUSE AMENDMENT .. ,,4.. to COMMITTEE AMENDMENT 

L.D. 1957 
"A" to H. P. 1372 , 

made or until it has been replaced by a bond issued by a 
qualified successor surety which covers all outstanding 
liabilities. Payments under the bond sha~~-~ are due within 30 
days after notice has been given to the surety by the ehai;e:--t>-f' 
t:he---€-emm-i-s-s-i.g.n Division of Workers' Compensation that the 
principal has failed to make a payment required under the terms 
of an award, agreement or governing law. A surety bond sha~~ may 
not be used to fund a trust established to satisfy the 
requirements of this section. 

As an alternative to the method described in the first paragraph 
of this subsection, an eligible employer may establish an 
actuarially fully funded trust, funded at a level sufficient to 
discharge those obligations incurred by the employer pursuant to 
this Act as they become due and payable from time to time, 
provided that the superintendent shall require that the value of 
trust assets sha~~-~ is at least equal to the present value of 
ultimate expected incurred claims and claims settlement costs. 
The present value of ultimate expected incurred claims and claims 
settlement costs for a group self-insurer may not be more than 
the amount actuarially determined considering the value of trust 
assets and ~xcess insurance to satisfy a 90% confidence level. A 
group self-insurer may elect to fund at a higher confidence level 
through the use of cash, marketable securities, surety bonds or 
excess insurance. If a member of a group self-insurer terminates 
its membership in the group for any reason, then that member 
shall fund its proportionate share of the liabilities and 
obligations of the trust t~ the 95% confi~ence level. If for any 
reason the departing member fails to fund its proportionate share 
of the trust's exposure to the 95% level of confidence, then the 
remaining members of the group shall make such additional 
contribution no later than the anniversary date of the program as 
required to fund the departing member's exposure in accordance 
with this provision. ~he-~~~ Trust assets sha~~ must consist 
of cash or marketable securities of a type and risk character as 
specified in subsection 7 T and sha~~ have a situs in the U"nited 
States. The trustee shall submit a report to the superintendent 
not less frequently than quarterly which lists the assets 
comprising the corpus of the trust, including a statement of 
their market value and the investment activity during the period 
covered by the report. The trust sha~~ must be established and 
maintained subject to the condition that trust assets cannot be 
transferred or revert in any manner to the employer except to the 
extent that the superintendent finds that the value of the trust 
assets exc"eeds the present value of incurred claims and claims 
settlement costs with an actuarially indicated margin for future 
loss development. In all other respects, the trust instrument, 
including terms for certification, funding, designation of 
trustee and pay out sha~~ must be as approved by the 
superintendent: provided, that the value of the trust account 
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HOUSE AMENDMENT ",f" 
L.D. 1957 

to COMMITTEE AMENDMENT II A" to H.P. 1372, 

6Ba±± ~ be actuarially calc~lated at least annually by a 
casualty actuary who is a member of the American Academy of 
Actuaries and, adjusted to the required level of funding. For 
purposes of this paragraph, an "eligible employer" is one who is 
found by the superintendent to be capable of paying compensation 
and benefits required by this Act and: 

A. Has positive net earnings; or 

B. Can demonstrate a level of working capital adequate in 
relation to its operating needs. 

Notwithstanding any prov~s~on of this section or chapter, any 
bond or security deposit required of a public employer which is a 
self-insurer 6Ba±± ~ not exceed $50,000,' provided that such 
public employer has a state-assessed valuation equal to or in 
excess of $300,000,000 and either a bond rating equal to or in 
excess of the 2nd highest standard as set by a national bond 
rating agency or a net worth equal to or in excess of 
$25,000,000. If a county, city or town relies upon a bond 
rating, it shall value or cause to be valued its unpaid workers' 
compensation claims pursuant to sound accepted· actuarial 
principles. This value 6Ba±± must be incorporated in the annual 
audit of the county, city or town together with disclosure of 
funds appropriated to discharge incurred claims expenses. "Public 
employer" includes the State, the University of Maine System, 
counties, cities and towns. 

In consideration of a self-insuring entity's application for 
authorization to operate a plan of self-insurance, the 
superintendent may require or permit an applicant to employ valid 
risk transfer by the utilization of primary excess insurance, 
Subject to the provisions of subsection 5. Standards respecting 
the application of primary excess insurance 6Ba±± must be 
contained in a regulation promulgated by the superintendent 
pursuant to the Maine Administrative Procedure Act, Title 5, 
chapter 375. Primary excess insurance 6Ba±± must be defined as 
insurance covering workers' compensation exposures in excess of 
risk retained by a self-insurer. 

As a further alternative to the methods described in this 
subsection, an employer 6Ba~±--Be ~ eligible for approved 
self-insurance status pursuant t6 this Act if the employer 
submits a written guarantee of the obligations incurred pursuant 
to this Act, the guarantee to be issued by a United States or 
Canadian corporation which is a member of an affiliated group of 
which the employer is a member, and which corporation is solvent 
and demonstrates an ability to pay the compensation and benefits, 
and the guarantee is in a form acceptable to the superintendent. 
The guarantor shall provide quarterly financial statements, 
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HOUSE AMENDMENT "~" to COMMITTEE AMENDMENT "A" to H. P . 
L.D. 1957 

1372, 

audited annual financial statements and such other information as 
the superintendent may require, and the employer shall provide a 
bond as otherwise required by this Act in an amount not less than 
$1,000,000. Any such guarantor sha~~--Be ~ deemed to have 
submitted to the jurisdiction of the Division of Workers' 
Compensation Gemmissiea and the courts of this State for purposes 
of enforcing any such guarantee. The guarantor, in all respects, 
sha~~--Be i§ bound by and subject to the orders, findings, 
decisions or awards rendered against the employer for payment of 
compensation and any penalties or forfeitures provided under this 
Act. The superintendent, following hearing, may revoke the 
self-insured status of the employer if at any time the assets of 
the guarantor become impaired, encumbered or are otherwise found 
to be inadequate to support the gu~rantee. 

Sec. 19. 39 MRSA §Sl, sub-§l, as enacted by PL 1981, c. 200, 
is amended to read: 

1. Entitlement. If an employee who has not given notice of 
20 his the employee's claim of common law or statutory rights of 

action, or who has given the notice and has waived the same, as 
22 provided in section 28 receives a personal injury arising out of 

and in the course of his employment or is disabled by 
24 occupational disease, he---sh-a-l-l the employee must be paid 

compensation and furnished medical and other services by the 
26 employer who has assented to become subject to this Act. An 

injury does not ·arise out of and in the course of employment 
28 unless it is demonstrated by clear and convincing evidence that 

the injury is the immediate result of an acute work-related 
30 event. Entitlement for any personal injury or occupational 

disease must be established by objective and measurable medical 
32 evidence. 

34 Sec. 20. 39 MRSA §Sl, sub-§4 is enacted to read: 

36 4. Apportionment of work-related and nOII1mrk-related 
1nJuries. When a preexisting disease or condition is accelerated 

38 or aggravated by a compensable injury, only the acceleration or 
aggravation is compensable under sections 52, 54-B and 55-B. 

40 When a preexisting disease or condition combines wi th a 
compensable injury, only that portion of the medical costs or 

42 incapacity that would exist absent the preexisting disease or 
condition is compensable under sections 52, 54-B and 55-B. The 

44 degree of acceleration or aggravation attributable to the 
compensable injury or the portion of an incapacity that would not 

46 exist absent a preexisting disease or cond:i.tion must be 
determined by an independent medical examiner. A subsequent 

48 nonwork-re1ated injury or a nonwork-re1ated aggravation is not 
compensable under this Act. 

50 
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HOUSE AMENDMENT "I}" to COMMITTEE AMENDMENT "A" to H.P. 
L.D. 1957 

1372, 

Sec. 21. 39 MRS A §51-B, sub-§4, as i'epealed and replaced by PL 
1989, c. 256, §1, is amended to read: 

4. Compensation for impairment; compensation for medica1 
expenses. Compensation for impairment under· section 56-B sha:l:l 
~ not be paid before the date on which the injured employee 
reaches the stage of maximum medical improvement. In the event 
of a dispute regarding the date on which the injured employee 
reaches maximum medical improvement, a determination of maximum 
medical improvement must be made by an independent medical 
examiner. The employer or employee may controvert the amount of 
the impairment payment but may not controvert a final decision by 
the independent medical examiner that the employee has reached 
maximum medical improvement. That compensation is due and 
payable within 90 days after the employer has notice that maximum 
medical improvement has been attained. Compensation for medical 
expenses, aids and other services under section 52 is due and 
payable within 75 days from the date that a request for payment 
of these expenses is received. 

Sec. 22. 39 MRSA §51-B, sub-§7, as amended by PL 1989, c. 502, 
Pt. D, §22, is further amended to read: 

7. Notice of controversy. If the employer, prior to making 
payments under subsection 3, controverts the claim to 
compensation, the employer shall file with the eemmissisB 
Division of Workers' Compensation, within 14 days after an event 
which gives rise to an obligation to make payments under 
subsection 3, a notice of controversy in a form prescribed by the 
semmissi~B Division of Workers' Compensation. If the employer, 
prior to making payments under. subsection 4, controverts the 
claim to compensation, the employer shall file with the 
ssmmissieB Division of Workers' Compensation, within 75 or 90 
days, as applicable, after an event which gives rise to an 
obligation to make payments under subsection 4, a notice of 
controversy in a form prescribed by the eemmissisB the Division 
of Workers' Compensation. The notice sha:l:l must indicate the name 
of the claimant, name of the employer, date of the alleged injury 
or death and the grounds upon which the claim to compensation is 
controverted. The employer shall promptly furnish the employee 
with a copy of the notice. 

If, at the end of the 14-day period in subsection 3 or the 90-day 
or 75-day periods in subsection 4, the employer has not filed the 
notice required by this subsection, the employer . shall begin 
payments as required under those subsections. In the case of 
compensation for incapacity under subsection 3, the employer may 
cease payments and file with the eemmissieB Division of Workers' 
Compensation a notice of controversy, only as provided in this 
subsection, no later than -44- QQ days after aB-e¥eB~-whJ€h-~¥~ 

Page 11-LR2767(4) 



2 

4 

6 

8 

10 

12 

14 

16 

·18 

20 

22 

24 

26 

28 

HOUSE AMENDMENT ",f" to COMMITTEE AMENDMENT "A" 
L.D. 1957 

to H. P. 1372, 

i:' i s e - .t.e- -a£- -ehl-i~-i-€ffi- -to€>- -ma-*e-~-S-~:F- -&l:i&s-ee-t:-i-G-;a. -a. re ce ipt 
of the initial diagnostic medical report. Failure to fIle the 
required notice of controversy prior to the expiration of the 
44-eay 50-day period, in the case of compensation under 
subsection 3, constitutes acceptance by the employer of the 
compensability of the injury or death. Failure to file the 
required notice of controversy does not constitute such an 
acceptance by the employer when it is shown that the failure was 
due to employee fraud or excusable neglect by the employer, 
except when payment has been made and a notice of controversy is 
not filed within 44 QQ days of that payment. Failure to file the 
required notice of controversy prior to the expiration of the 
90-day period under subsection 4 constitutes acceptance by the 
employer of the extent of impairment claimed. Failure to file 
the required notice of controversy prior to the expiration of the 
75-day period under subsection 4 for compensation for medical 
expenses, aids or other services pursuant to section 52 
constitutes acceptance by the employer of the reasonableness and 
propriety of the specific medical services for which compensation 
is claimed and requires payment for those services, but does not 
constitute acceptance of the compensability of the injury or 
death. 

If, at the end of the 44-eay 50-day period the employer has not 
filed a notice of controversy, or if, pursuant to a proceeding 
before the eemmissieB Division of Workers' Compensation, the 
employer is required to make payments, the payments may not be 
decreased or suspended, except as provided in section 100. 

30 Sec. 23. 39 MRS A §51-B, sub-§8, as amended by PL 1983, c. 682, 
§6, is further amended to read: 

32 
8. Effect of payment. If, within the 44-eay 50-day period 

34 established in subsection 7 and after the payment of compensation 
for incapacity. without an award, the employer elects to 

36 controvert the claim to compensation for incapacity, the payment 
of compensation saa;b;b may not be considered to be an acceptance 

38 of the claim or an admission of liability. Notwithstanding the 
provisions of section 99-C, the acceptance of compensation in any 

40 case, except by decision or agreement, by the injured employee or 
ais that employee's dependents saa;b;b may not be considered an 

42 admission by the employee or ais that employee's dependents as to 
the nature and scope of the employer's liability or a waiver of 

44 the right to question the amount of compensation or the duration 
of the same or the nature of the inj ury and its consequences. 

46 The employer may continue the payment of compensation for 
incapacity under subsection 3 following the filing of a notice of 

48 controversy and up to the convening of the formal hearing, if the 
notice was filed prior to the expiration of the 60-day period 

50 established in subsection 7. The continuation of payments under 
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HOUSE AMENDMENT "A" to COMMITTEE AMENDMENT "A" to H. P. 1372, 
L.D. 1957 

these circwnstances is not an accepta'nce of the claim or an 
admission of liability on the part of the employer. 

Sec. 24. 39 MRSA §52, as amended by PL 1989, c. 434, §8, is 
further amended to read: 

§52. Duties and rights of parties as to medical and other 
services; cost 

An employee sustaining a personal injury arising out of and 
in the course of his the employee's employment or is disabled by 
occupational disease sha~~--Be ~ entitled to reasonable and 
proper medical, surgical and hospital services, nursing, 
medicines, and mechanical, surgical aids, as needed, paid for by 
the employer. An injured employee sha~~--hav-e- has the right to 
make his the employee's own selection of a physician or surgeon 
authorized to practice as such under the laws of the State. ~ 
an employee selects a physician. the employee may not change 
physicians without seeking approval from an independent medical 
examiner or the employer. This prov~s~on does 'not limit an 
employee's right to be treated by a specialist when a referral is 
made by the employee's physician. Once an employee has begun 
treatment with the specialist. the employee may not seek 
treatment from a different specialist without prior approval from 
the independent medical examiner or the employer. 

An employee's enti tlement to health care services for an 
injury arising out of and in the course of employment is limited 
to 12 visits. exclusive of hospital inpatient visits. with any 
one provider from the time of the initial visit. unless otherwise 
authorized by an independent medical examiner. The independent 
medical examiner shall authorize or decline to authorize further 
compensable visits to a provider within 3 business days of 
request. 

A medical service provider who is not a licensed physician 
may provide compensable medical service to an injured employee 
for a period of no more than 30 days from the date of injury 
without the authorization of an independent medical examiner: 
thereafter. medical services provided to an injured worker 
without the written authorization of a licensed physician are not 
compensable. This limitation does not eliminate the employer's 
right to controvert the underlying injury or medical care. The 
independent medical examiner shall authorize or decline to 
authorize further compensable visits to a provider within 3 
business days of request. 

Any employee sustaining a personal injury arising out of and 
in the course of his the employee's employment, provided the 
injury relates to the scope of a chiropractor's practice, as 
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defined and regulated by ~tatute,. shall--se is entitled to 
chiropractic services as provided by Title 32, chapter 9. A duly 
licensed chiropractor shall-se is considered competent to testify 
before the Division of Workers' Compensation Gemmissies. 

6 An employee sustaining personal injury ar1s1ng out'of and in 
the course of his the employee's employment, provided the injury 

8 relates to the foot, shall--be- is entitled to an examination, 
diagnosis and treatment therefor from a podiatrist who ,is 

10 licensed in the State ef:--Ma-ine- and who has been granted the 
degree of Doctor of Podiatric Medicine by an accredited school of 

12 podiatry recognized by the Council of Education of the American 
Podiatry Association. This examination may include diagnostic 

14 H-Fays x rays. Such a podiatrist is competent to testify before 
the Division of Workers' Compensation Gemmissies. 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

±s-e~e~y-~a£e-~~ If any services are procured or aids are 
required by the employee, it shall-se-~~ is the employee's duty 
to see that the employer is given prompt notice thereof. The 
employer shall then make prompt payment' for them to the provider 
or supplier or reimburse the employee, in accordance with section 
5l-B, subsection 4, provided that the costs are necessary and 
adequate and the charges reasonable; and further provided that it 
shall--be- is presumed that, in a jurisdiction outside of the 
,United States that has a socialized medical program, payment of 
the costs will be borne by the medical program and the employer 
is not responsible for those costs under this section unless the 
socialized medical program has made payment for services or aids 
and requests reimbursement from the employer for the actual 
amounts paid. The employer shall furnish artificial limbs, eyes, 
teeth, eyeglasses, hearing aids, orthopedic devices and other 
physical aids made necessary by the injury and shall replace or 
renew the same when necessary from wear and tear or physical 
change of the employee. The employee or his the employee's 
counsel shall serve upon the employer or opposing counsel, within 
7 days of the date of receipt by the employee or counsel, 
complete copies of any medical reports or statements relating to 
any treatment or examination described in this section. The 
employer, carrier or theiF the employer's or carrier's counsel 
shall serve upon the employee or opposing counsel, within 7 days 
of the receipt by the employer, carrier or counsel, complete 
copies of any medical reports or statements relating to any 
treatment or examination alleged by the employee or his ~ 
employee's counsel to be covered by this section. 

46 An employer is not liable under this Act for charges for 
health care services to an inju,'ed employee in excess of those 

48 established under section 52-B, except upon petition as 
provided. The eemmississ Division of Workers' Compensation shall 

50 allow charges in excess of those provided under section 52-B 
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against the employer if.the provider satisfactorily demonstrates 
to t:se-~-&&i-€>n an independent medical examiner that sis ..th.§. 

provider's services were extraordinary or that se the provider 
incurred extraordinary costs in treating the employee .as compared 
to those reasonably contemplated for the services provided. An 
injured employee is not liable for any portion of the cost of 
medical services under this section. 

An employer is not liable under this Act and an injured 
employee is not liable for charges for health care services 
provided to the employee, with respect to injuries compensable 
but for this paragraph, by a health care or medical facility 
owned by a physician or other health care practitioner, other 
than the physician's or practitioner's principal place of 
business, if the services were provided to the employee upon 
referral from the physician or health care practitioner and a 
comparable facility exists within 100 miles of the facility, 
unless the following requirements are met: the physician, 
practitioner or a person on their behalf discloses, either in 
person, with the disclosure noted in the patient's medical chart, 
or in writing, the ownership interest of the physician or 
practitioner to the patient and to the employer: the physician, 
practitioner or a person on their behalf informs the patient of 
any comparable facilities available to the patient located within 
100 miles of the facility: and the patient has the right to 
choose freely among the comparable facilities in the region. For 
purposes of this paragraph only, a physician or health care 
practitioner is presumed to own a health care or medical care 
facility, if the physician or health care practitioner possesses, 
directly or indirectly, an ownerShip interest of at least 25~. 

An employee is entitled to payment or reimbursement for only 
one set of diagnostic tests, including but not limited to 
laboratory tests, radiologic procedures and outpatient surgical 
procedures, without prior authorization by an independent medical 
ex'aminer or the employer, except in the event of medical 
emergencies. It is the responsibility of every health care 
provider to promptly transfer diagnostic testing results to any 
other health care provider who furnishes services in connection 
with the examination or treatment of the employee relating to any 
injury or disease for which compensation is claimed. 

A physician shall prescribe generic drugs for treatment of 
an injury or disease for which compensation is claimed unless 
medical' necessity warrants otherwise. 

, , 

Damage and destruction to artificial limbs, eyes, teeth, 
eyeglasses, hearing aids, orthopedic devices and other physical 
aids in the course of and arising out of the employment ssall-se 
~ considered an injury for the purposes of this Act. ±B-~~£~ 
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IX such physical aids in use by the employee at the time of the 
injury are themselves injured or destroyed, the eemmissiea 
Division of Workers' Compensation in its discretion may require 
that they be repaired or replaced by the employer. 

6 Whenever there is any disagreement as to the proper costs of 
the services or aids, or the periods during which they sha;!';!'--be 

8 ~ furnished, or as to the apportionment thereof among the 
parties, any interested person may file a petition with the 

10 eemmissiea Division of Workers' Compensation for the 
determination thereof by an independent medical examiner. 

12 
Upon request of an employee, the employer or carrier may 

14 establish a program to pay for treatment by prayer or spiritual 
means by an accredited practitioner. 

16 

18 

20 

22 

24 

26 

28 

The Superintendent of Insurance shall prescribe medical and 
health care expense forms for the purpose of collecting 
information as required by Title 24-A, section 2371. An insurer 
or self-insurer may withhold payment of medical and health care 
fees to any provider who fails to complete and submit the 
prescribed form. In the event the provider fails to properly 
complete and submit the prescribed form or to follow any fee 
schedule approved by the eemmissiea commissioner, the insurer or 
self-insurer is not required to file a notice of controversy but 
may simply notify the provider of the failure. In the case of a 
dispute, any interested party may petition the eemmissiea 
Division of Workers'Compensation to resolve the dispute. 

30 No claimant may incur liability for the cost of any provided 
medical or health care services resulting from a provider's 

32 failure to comply with this section. 

34 Sec. 25. 39 MRSA §52-A, sub-§l, as amended by PL 1989, c. 668, 
is repealed. 

36 
Sec. 26. 39 MRSA §52-A, sub-§2, as enacted by PL 1981, c. 514, 

38 §2, is repealed and the following enacted in its place: 

40 

42 

44 

46 

48 

50 

2. Duties of health care providers. Duties of health care 
providers are as follows. 

A. Within 5 business days from the completion of a medical 
examination or within 5 business days from the date notice 
of injury is given to the employer, whichever is later, the 
employee's health care provider shall forward to the 
employer and the employee a diagnostic medical report, on 
forms prescribed by the commissioner, for the injury for 
which compensation is being claimed. The report must 
include the employee's work capacity, likely duration of 
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"A" to COMMITTEE AMENDMENT "A" to H. P. 1372, 

incapacity, return to work suitability and treatm¢nt 
required. The Division of Workers' Compensation may assess 
penalties up to $500 per violation upon health care 
providers who fail to comply with the 5-day requirement of 
this subsection. 

B. If ongoing medical treatment is being provided, every 30 
days the employee's health care provider shall forward to 
the employer and the employee a diagnostic medical report, 
on forms prescribed by the commissioner. An employer may 
request, at any time, ~edical information concerning an 
employee's condition pertaining to the condition for which 
compensation is sought. The health care provider shall 
respond within 10 business days from receipt of the request. 

C. Any health care provider shall submit to the employer 
and the employee a final report of treatment within 5 
working days of the termination of treatment, except that 
only an initial report must be submitted if the provider 
treated the employee on a single occasion. 

D. Health care providers may charge a reasonable fee for 
providing information pursuant to this subsection. In the 
event that an employee changes physicians or is referred to 
a different health care provider or facility, any health 
care provider or facility having medical records regarding 
the employee, including x rays, shall forward all medical 
records relating to an l.nJury or disease for which 
compensation is claimed to the next physician upon request 
of the employee. When an .employee is scheduled to be 
treated by a different physician or in a different facility, 
the employee shall request to have the records transferred. 

E. The reporting requirements of paragraph A do not apply 
to claims for medical benefits only. 

F. Authorization from the employee is required prior to 
release of medical information from health care providers 
for treatment of an injury or disease for which claim for 
benefits under the Act has been made. 

Sec. 27. 39 MRSA §52-B, sub-§l-A is enacted to read: 

I-A. Restriction on reimbursement for health care 
providers. In order to qualify for reimbursement for health care 
services provided to employees under this Title, health care 
providers providing individual health care services and courses 
of treatment may not charge more for the services or courses of 
treatment for employees than is charged to private 3rd-party 
payers for similar services or courses of treatment. An employer 
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is not res};?onsible for charges determined to be excessive or 
treatment determined to be inappropriate by an independent 
medical examiner pursuant to section 92-A. 

Sec. 2~. 39 MRSA §52-C is enacted to read: 

§S2-C. Medical health care review 

1. Purpose., In order to ensure quality treatment for 
10 injured employees and proper cost of services, the commissioner, 

after consulting the Board of Registration in Medicine, shall 
12 adopt rules that provide for review of health care providers who 

render services to injured employees by. establishing a quality 
14 control system consistent with the requirements of this section. 

Review of individual cases must be undertaken by an independent 
16 medical examiner pursuant to the requirements of this section. 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

2. Peer review. Peer review is as follows. 

A. Each case involving the proV1Slon of medical or surgical 
services to an injured employee for more than 2 months from 
the date of injury or medical costs that exceed $10,000 must 
be referred to an independent medical examiner for 
monitoring of health care provider services and hospital 
utilization. This monitbring must include' determinations 
concerning the appropriateness of the service, whether the 
treatment is necessary and effective, the proper cost of 
services, the quality of the treatment and the right of 
providers to receive payment under the Act for services 
rendered. The examiner shall also monitor services provided 
by health care professionals who have been the subject of 
complaints and cases selected on a random basis for purposes 
of evaluating the appropriateness of charges and 
performance. The examiner shall report the results of this 
monitoring to the employee, the employer, and the Department 
of Labor not less frequently than monthly. 

B. Notwithstanding paragraph A, an employer or employee may 
request peer review at any time. 

3. Case management. The commissioner, with the advice of 
42 the independent medical examiners, shall adopt rules establishing 

a case management program for cases involving provlslon of 
44 medical services for more than 2 months from the date of injury 

or medical costs that exceed $10,000 or at the request of the 
46 employee or employer. The rules must require prior approval by 

the employer or an independent medical examiner of any surgical 
48 procedure and any hospitalization and further require the 

employer's or an independent medical eXaminer's prior approval of 
50 proposed treatment, with appropriate exceptions for emergencies. 
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The hospital or health care provider is responsible for obtaining 
any required approval. Neither the employer nor the employee is 
responsible for payment of the cost of any medical services for 
which a r~quired approval has not been obtained. 

4. Other penalties. Any health care provider who has 
submitted false testimony or a false report in connection with 
any claim for payment made under this Act, or who has repeatedly 
ei ther overcharged for services or failed to comply with the 
preapproyal requirements of subsection 3, must be barred by order 
of the Division of Workers' Compensation from rece~v~ng any 
payment under this Act for services rendered for a period not to 
exceed one year in the first instance and 3 years in the 2nd 
instance, and the Division of Workers' Compensation may 
permanently bar the provider from eligibility for payment of 
services under this Act thereafter. 

Sec. 29. 39 MRSA §53-C is enacted to read: 

§53-C. Effect of volunteer services 

An employee may serve in a volunteer capacity, if that 
capacity is consistent with any medical restrictions, for a 
public entity or nonprofit organization organized under the 
provisions of Title 13-B, section 405, or the Internal Revenue 
Code, Section 501 (C) (3), and that volunteer service has no 
effect on any determination of capacity to work made under this 
Title. 

Sec. 30. 39 MRSA §55-B, as amended by PL 1989, c. 575, is 
further amended to read: 

§55-B. Compensation for partial incapacity 

While the incapacity for work resulting from the injury is 
partial, the employer shall pay the injured employee,,_ a weekly 
compensation equal to 2/3 the difference, due to the injury, 
between his the employee's average gross weekly wages, ea::BiB§" 
earnings or salary before the injury and the weekly wages, 
earnings or salary whieh--he that the employee is able to earn 
after the' injury, but not more than the maximum benefit under 
section 53-B. Payments under this section sha±± ffiQY not continue 
for longer than 4gg 413 weeks after ffiaHiffiYm-~~~--~ 
the date of injury. This paragraph applies only to employees 
injured on or after November 20, 1987. 

~his-~~~~~~-eB±y-~~~~~&-iBjQ::ea-~~~-a{~e:: 
~he-e~{ee~iye-aa~e-e{-~his-see~ieBT 
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For purposes of determining an injured employee's degree of 
incapacity under this section, the eemmissieB Division of 
Workers' Compensation shall consider the availability of work 
that the employee is able to perform in and around the employee's 
community for the 52-week pe.riod following the date of injury and 
within this State thereafter. and the employee's ability to 
obtain such work considering the effects of the employee's 
work-related 1nJury. !~-Be-~~~-~&-avai~aele-4B-~~~ 

~l=!.e --eHlf>-l-€>y-ee-! -5- --GOmI"fI-Un-K-:t--e F- - 4.f--t-he- -emp-l-e-y-e-e- - 45--'Unahl.-e- -t:-G- -e e ~ ai B 
sRel=!.-~~~-~~-aBg-~~~~--t-he--€m~ey€€~5--eemmRBi~y-~-~~-~l=!.e 

e~~ee~s--e~--a--weF-*-F-e~a~eg--iB~RF-YT--~l=!.e--emFleyee~s--ge~F-ee--e~ 

iBeaFaei~y-~--t-h-i-s--see~ieB-45--l-O-O-%--. For the purpose of this 
section. the employee's community is the greater of a 75-mile 
radius from the employee's residence at the time of injury or the 
actual distance from the employee's normal work location to the 
employee's residence at the time of injury. 

18 Sec. 31. 39 MRSA §56-B, sub-§l, as enacted by PL 1987, c. 559, 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

Pt. B, §33, is amended to read: 

1. Weekly benefit. In the case of permanent impairment, 
the employer shall· pay the injured employee a weekly benefit 
equal to 2/3 of the state average weekly wage~ as computed by the 
Bureau of Employment Security, for the number of weeks shown in 
the following schedule: 

A. One week for each percent of permanent impairment to the 
body as a whole from 0 to 14%; 

B. Three weeks for each percent of permanent impairment to 
the body as a whole from 15% to 50%; 

C. Four and 1/2 weeks for each percent of permanent 
impairment to the body as a whole from 51% to 85%; and 

D. Eight weeks for each percent of permanent impairment to 
the body as a whole greater than 85%. 

Compensation under this section is iB-agg4~4eB-~~ reduced by any 
40 compensation under section 54-B or 55-B received by the employee. 

42 Sec.32. 39 ~RSA §61 is amended to read: 

44 §61. Injury or death due to willful intention or intoxication 

46 No compensation or other benefits sl=!.all may be allowed for 
the injury or death of an employee wl=!.eF-e when it is proved that 

48 such was occasioned by l=!.is the employee's willful intention to 
bring about the injury or death of l=!.imse~~ the employee or of 

50 another, or that the same resulted from l=!.is the employee's 

Page 20-LR2767(4) 

.) 

) 

) 



HOUSE AMENDMENT "A" to COMMITTEE AMENDMENT 
L.D. 1957 

"A." to H.P. 1372, 

intoxication or use of a nonprescribed scheduled drug as defined 
in Title 17-11., section 110L subsection 11 while on duty. This 
prov~s~on as to intoxication saa~~ does not applYT if the 
employer knew that the employee was intoxicated or that ae the 
employee was in the habit of becoming intoxicated while on duty. 
For the purposes of this section, an employee is considered 
intoxicated if the employee's blood alcohol content is .08 or 
more. Proof of intoxication or use of a controlled substance by 
a preponderance of the evidence gives rise to a rebuttable 
presumption that the intoxication or use of a controlled 
substance was the cause of injury. Any testing required by an 
employer must be in compliance with Title 26, chapter 7, 
subchapter III-A. 

Sec.33. 39 MRSA §62-C is enacted to read: 

§62-C. Nonduplication of benefits 

When an employee is receiving benefits u~der this Act or has 
settled a claim for benefits under section 71-11. and suffers 
another injury for which compensation is payable under this Act, 
the hearing officer must reduce benefits to the extent necessary 
to avoid duplicative payment of benefits for any period of 
incapacity, including offsets or reductions in payments awarded 
for the subsequent injury. In 2nd-injury controversies, the 
amount of award for the first injury is presumed to be adequate. 

Sec. 34. 39 MRSA §65; first f!f, as amended by PL 1965, c. 513 , 
§81, is further amended to read: 

Every employee shall after an injury, at all reasonable 
times during the continuance of ais disability if so requested by 
ais .tb& employer, submit aimse±:& to an examination by a physician 
or surgeon authorized to practice as such under the laws of this 
State, to be selected and paid by the employer. Once an employer 
selects a health care provider to examine an employee, the 
employer may not request that the employee be examined by another 
health care provider without prior approval from the indeperident 
medical examiner. The employee shall have the right to have. a 
physician or surgeon of ais the employee's own selection present 
at such examination, whose costs shall be paid by the employer. 
The employer shall give the employee notice of said right at the 
time ae the employer requests such examination. 

Sec. 35. 39 MRSA §66-A, sub-§3, as amended by PL 1989, c. 388, 
is further amended to read: 

3. Time period; discrimination prohibited. The employer's 
obligation to reinstate the employee continues until one year, or 
2 years if the employer has over 250 employees, after the 
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emp19yee-ha~-~~~~-&~a~e-9f-~~~~~~-im~~~~~-iH 
tae-~~-~-tae-€~~££4~£ date of the injury. An employer 
who reinstates an employee under this section may not 
subsequently discriminate against that employee in any employment 
decision, including decisions related to tenure, promotion, 
transfer or reemployment following a layoff, because of the 
employee's assertion of a claim or right under this Act. Nothing 
in this subsection may be construed to limit any protection 
offered to an employee by section Ill. 

Sec. 36. 39 MRSA §71-A, as amended by PL 1989, c. 502, Pt. A, 
12 §§150 and 151, is repealed and the following enacted in its place: 

14 §71-A. Lump sum payments 

16 1. Discharge of liability. An employer and an employee may 
by agreement discharge any liability for compensation only when 

18 the total settlement. excluding amounts attributable to medical 
services. is not more than $5,000. 

20 
Sec. 37. 39 MRSA §82, sub-§l, as enacted by PL 1985, c. 372, 

22 Pt. A, §29, is amended to read: 

24 

26 

28 

30 

32 

1. Office of Emplo:yment Rehabilitation; appointment. An 
Office of Employment Rehabilitation saa11 must be maintained 
under the direction of a rehabilitation administrator, in this 
subchapter referred to as the "administrator." The 9aaiFmaH 
commissioner may appoint and remove the administrator and 
assistant administrators wita-~~~~~~~-the-~~~. 
The administrator shall report to and be directed by the 9aaiFmaH 
commissioner and shall carry out the duties assigned to the 
administrator in this Act. 

34 Sec. 38. 39 MRSA §82, sub-§3, GjfC, as amended by PL 1989, c. 

36 

38 

40 

42 

580, §7, is further amended to read: 

C. The administrator shall approve agreements regarding 
rehabilitation if the administrator finds that they are 
consistent with the purpose and requiremepts of this 
subchapter and the rules 9€-~he-~~~ pursuant to this 
subchapter and shall order the implementation. of plans only 
as provided in section 85, subsection 2-A. 

44 Sec. 39. 39 MRSA §82, sub-§3,~, as enacted by PL 1985, c. 

46 

48 

50 

372, Pt. A, §29, is amended to read: 

D. The 
EleY'e19piH'3 
accordance 
regarding 

administrator shall assist---t~--€ha4'FmaR---i-n
~ rules 1:lHEleF-~iGn--.g-2"7--&1:l:e&ee~1al'}-..;L- in 
with the Maine Administrative Procedure Act, 

rehabilitation, including, but not limited to, 

Page 22-LR2767(4) 

) 

) 

) 



(~\ 

2 

4 

6 

r 
8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

-.;- . 

HOUSE AMENDMENT "A" to COMMITTEE AMENDMENT "A" to H.P. 1372, 
L.D. 1957 

rules governing minimum standards for providers of Rlan 
development and planned rehabilitation services, which may 
include a combination of medical and vocational 
rehabilitation education and experience. The performance 
standards must include m~n~mum levels of success in the 
completing of rehabilitation plans and placement in suitable 
employment. as similar as possible to the injured worker's. 
regular employment at a wage as similar as possible to the 
injured worker's wage at the time of the injury. The rules 
must address the types of services each category of provider 
is qualified to provide and procedures for rehabilitation 
cases. 

Sec. 40. 39 MRSA §82, sub-§3, 'liE, as amended by PL 1987, c. 
779, §2, is further amended to read: 

E. The eemmissieB--sha±± administrator may not provide 
direct rehabilitation services. Rehabilitation services 
under this subchapter sha±± must be provided by private and 
publ'ic rehabilitation counselors, governmental agencies, 
in-house rehabilitation counselors and others approved by 
the administrator as qualified to provide rehabilitation 
services under the eemmissieB'!'s rules adopted pursuant to 
this subchapter. The administrator shall compile annually a 
list of approved providers of rehabilitation services, 
except that in-house rehabilitation counselors sha±± may not 
appear on the list, and shall make this list available to 
the parties. 

Sec. 41. 39 MRSA §82, sub-§3, V, as enacted by PL 1985, c. 
372, Pt. A, §29, is amended to read: 

F. The administrator shall develop fee schedules for 
providers of rehabilitation services, listing the maximum 
allowable fees for testing, evaluations of suitability, 
development of rehabilitation plans and other rehabilitation 
services. 

(1) In setting a fee, the administrator shall take 
into account the usual fee charged to provide that 
service in the State and the reasonable and necessary 
costs of providing the service. 

(2) The administrator may grant prior approval of a 
fee higher than the maximum in the rate schedule in 
exceptional circumstances. 

(3) Fee schedules developed under this paragraph do 
not apply to services provided by in-house providers of 
rehabilitation services. 
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(4) The fee schedule for a provider of a rehabilitation 
plan must include a maximum amount for administrative 
services and costs. not to exceed 30~ of·the total cost 
of a plan. 

Sec. 42. 39 MRSA §82, sub-§3, ~1II, J and K are enacted to read: 

I. The administrator shall conduct an evaluation of 
suitability after issuing an order for evaluation. following 
the receipt of the 120-day report from the employer. The 
evaluation must be conducted by a person considered 
qualified by the administrator and employed by the Office of 
Employment Rehabilitation. Copies of the evaluation must be 
sent to the employee and to the employer. 

J. After a finding of suitability. the administrator shall 
oversee development of the rehabilitation plan in 
conjunction with the employee. The plan must be developed 
by a person considered qualified by the administrator. 

K. The administrator shall refer the employee to 
appropriate sources of services for the implementation of 
the rehabilitation plan in accordance with section 83. 
subsection 4 and section 85. subsection 2-A. The 
administrator shall develop rules for making such referrals 
to persons approved under paragraph E. 

Sec. 43. 39 MRSA §83, sub-§l, IlJ[A, as enacted by PL 1985, c. 
30 372, Pt. A, §29, is amended to read: 

32 

34 

36 

38 

A. The report shall must be in the form prescribed by rule 
of the eemmissiea administrator and shall must include 
information to the best of the employer's knowledge on 
whether the employee is likely to return to his ~ 
employee's previous employment and any other information 
required by the rule. 

Sec. 44. 39 MRSA §83, sub-§§2 to 4, as amended by PL 1989, c. 
40 580, §9, are further amended to read: 

42 2. Evaluation of suitability. An evaluation of the 
suitability of rehabilitation for the employee shall must be 

44 sQBmi~~ea-~e conducted by the administrator within 30 days after 
an order of evaluation is made or is de.emed to have been made by 

46 the administrator under section 85, subsection 1. 

48 A. The evaluation of suitability shall ~ be "done by a 
FFeviaeF-ef-~€£~bJ~~~~~~GH-~~~~~~~~-~Be-emFleyee 

50 ~Fem--~he--lis~--e~--aFFFevea--FFeviaeFs--maia~aiaea--By--~he 
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ael.miBist.rat.er an authorized staff member of the Office of 
Employment Rehabilitation. 

ET--*~-~~~~-~}eat~~~_~~~~~L&-selee~ieBr-t.Re 
emp~eyer--~--~e~~e5t.--~~~b&--~~--&~&iBe&&--~--a~t.er 
Be~i~i9at.ieB--~---~&--sele9t.ieB--~~--~~--ael.miBist.rat.er 

s9Ree~~e--a-~~~~-~it~~--~-~~-~~y£--Bet.weeR--t.Re 

emp~eyerr-t.he-~~€€-~~~~~i&t~~~--~~-~ae-p~rpese 

e~-eis9~ssiB~-wRi9R-previeer-may-Be-m~t.~ally-a9gept.aB~eT 

GT---~-~~~-sRa~l-~-~~-~iBal-~~~-~-wRieR 

apprevee-previeer-sRa~~-Be-~t.i~iseeT 

D. ,;!;E.e-~-€).>ri~--&:aaJ,J,--e¥-aJ.-1:J..a-t.-e-~-he--eHl!,±eyee.!5--&U-it-ab-i-1-it-2'

~er-~-ehab-i-1-it-at:-ion--~RQe~--~*-~~-e-r-.---Ne An employee 
may nQt be found to be suitable unless the following 
findings are made by the previeer evaluator: 

(1) The employee does not refuse to participate in the 
rehabilitation process; 

(2) The employee I s treating physician certifies that 
some reasonable assessment of the employee I s residual 
functioning capacities can be made; 

(3) The employee's former employer certifies that the 
employer is unlikely to return the employee to the 
employee I s former employment position wi thout 
rehabili tati'on services or the rehabilitation previeer 
evaluator has made reasonable efforts to obtain this 
certification without response from the employer: 

(4) The employee 
employment without 
services: and 

is unlikely to 
the provision 

return to suitable 
of rehabilitation 

(5) No litigation is pending concerning the 
compensability of the employee's injury or benefits or 
compensation due to the employee under this Act. 

An employee who is found Bet. to be s~it.aB~e unsuitable for 
rehabilitation because of a failure to meet the criteria of 
subparagraph (2) or (5), may be reevaluated at a later date 
when those criteria can be met. 

3. Development of plan. A rehabilitation plan sRa~~ !I!JJll 
be developed by a person considered qualified by the 
administrator and submitted to the administrator wi thin 60 days 
after an order of plan development is made or is deemed to have 
been made by the administrator under section 85, subsection 2. 
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AT---~~--plaa--~~---~--~€¥€d~--~~--a--~~~--ef 

~eaaBi~i~a~ieB-~~~-se±ee~ea-~~-~~-emp~~-~~~-~ae 

~is~-ef-app~evea-p~eviae~s-ffiaiB~aiBea-By-~ae-aamiBis~~a~e~T 

B. In developing any plan, consideration saa~~ ~ be 
given to the employee's qualifications, including, but not 
limited to: 

(1) The employee's work history, 
employee's prior earnings history; 

(2 ) The employee's interests; 

(3 ) The employee's aptitude; 

(4) The employee's education; 

(5 ) The employee's skills; 

(6 ) The employee's work life expectancy; 

(7 ) The locality of employment; and 

(8 ) The likelihood of reemployment. 

including the 

C. A plan saa~~ must include a job placement strategy and a 
specific program of proposed actions designed and likely to 
achieve job placement for the employee. 

(1) The plan development saa~~ must consider and the 
plan may include a provision for trial work periods not 
to exceed 3 months with the employer or subsequent 
employer. 

(2) The administrator may approve trial work periods 
as part of a plan. 

(3) The plan development saa~~ must consider and the 
plan may include a provision for participation in 
appropriate job training programs conducted by the 
Department of Labor, including, without limitation, the 
Job Training Partnership Act and the Strategic Training 
for Accelerated Reemployment Program as provided in 
Title 26, chapter 25, and the Health Occupations 
Training Project as provided in Title 26, chapter 31. 

D. The plan must consider the relative costs of proposed 
services to the employer. In no case maya plan last longer 
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HOUSE AMENDMENT 
L.D. 1957 

"A" to COMMITTEE AMENDMENT itA It to H.P. 1372, 

than 2 years nor cost more than $5,000 without demonstration 
of special and unusual circumstances in that case. 

4. Implementation of plan. The -administrator shall adopt 
rules for the assessment and approval o.f proposed plans within 
the Office of Employment Rehabilitation. The administrator has 
final authority, but may delegate specific duties to authorized 
personnel. The administrator shall approve a plan if all parties 
agree on the plan and the administrator finds it is consistent 
wi th the purpose and requirements of this subchapter and in the 
employee's best interests. 

A. If the parties do not agree on a. plan, an informal 
conference sha~~ ~ be held within 21 days after the 
submission of the rehabilitation plan under subsection 3, at 
which the administrator shall make every effort to encourage 
agreement and conciliate any differences or 
misunderstandings between the parties. 

If the parties still do not agree on a plan at the informal 
conference held under this paragraph, either party may 
request that the administrator continue the informal 
conference to a date certain within 20 days. If the 
employer refuses to agree to the imple~entation of a plan at 
the conclusion of this informal conference, the employee may 
request that the administrator order the implementation of 
the plan as provided in section 85, subsection 2-A. This 
request must be made within 5 days of the informal 
conference. 

B. All obligations under section 66-A are suspended during 
the implementation of the plan. 

Sec. 45. 39 MRS A §83-A is enacted to read: 

S83 A. Early evaluation screening 

The administrator shall adopt rules establishing criteria 
for early evaluation screening to identify disabilities 
appropriate for early screening and early entry into employment 
rehabilitation. In developing the rules and in reviewing them 
periodically, the administrator shall convene a temporary panel 
of medical, vocational and rehabilitation experts. 

Sec. 46. 39 MRS A §84, sub-§l, as enacted by· PL 1985, c. 37.2, 
Pt. A~ §29, is amended to read: 

1. AppliCability. This section applies to all employers in 
the State whieh ~ maintainr--on--JaB-l:Oa-I=-y.-·h--J:.9.8..6...r a certified 
rehabilitation counselor on premises to provide rehabilitation 
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services that meet the requirements of this subchapter. 
services must be provided only to their own employees. 

These 

4 In-house providers of rehabilitation services under this section 
must be approved by the rehabilitation administrator under 

6 section 82, subsection 3, paragraph E. For the purposes of this 
section, ,the term "employer" does not include an insurance 

8 carrier. 

10 

12 

Sec. 47. 39 MRSA §85, sub-§l, as amended by PL 1989, c. -580, 
§ll, is further amended to read: 

1. Order of eva1uation. When a compensable injury exists 
14 and the employee has reguested employment rehabilitation, upon 

referral by the treating physician or occupational health center, 
16 when the employee meets the screening criteria for early 

evaluation for employment rehabilitation or when the report 
18 required under section 83, subsection 1, indicates that the 

employee is not likely to return to the employee's previous 
20 employment, the administrator shall order an evaluation of the 

suitability of rehabilitation for the employee. If the parties 
22 agree to an evaluation, the order is deemed to have been made by 

the administrator unless notice to the contrary is received by 
24 the parties within 14 days afte~ written notice of the agreement 

is sent to the administrato'r. 
26 

28 

30 

32 

34 

36 

Sec. 48. 39 MRS A §85, sub-§4-A, 1fB is enacted to read: 

B. The settlement of a claim between an employee and an 
employer does not affect the employer's obligation to the 
fund under this section or under section 57-B, subsection 6, 
paragraph B, subparagraph (2). 

Sec. 49. 39 MRSA §86, sub-§7, as amended by PL 1989, c. 580, 
§12, is further amended to read: 

7. Career retraining. A goal-oriented period of formal 
38 training wH~eH ~ is designed to lead to employment in another 

'career field. Retraining may include education of the employee 
40 when appropriate. The proposed rehabilitation plan may not 

exceed 2 scholastic years or $5,000. 
42 

44 
Sec. 50. 39 MRSA §90, sub-§3, as 

§19, is amended to 'read: 
enacted by PL 1989, c. 580, 

46 3. Report to Legis1ature. The eHa~r Commissioner of Labor 
shall rep~rt to the ~~rS~ Second Regular Session of the ±±9~H 

48 ll5th Legislature concerning the effectiveness of restoring 
injured workers to suitable employment through orders for plan 
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to H.P. 1372, 

implementation under section 85, subsection 2-A~ 

shall must include: 
This report 

. A. Statistics comparing the success rates of plans in which 
implementation is ordered by the administrator with plans 
whish ~ are agreed to by employers: 

B. Statistics comparing the average implementation costs of 
plans in which implementation is ordered by the 
administrator with plans whish that are agreed to by 
employers: 

C. Statistics comparing the types of rehabilitation 
services used and job placements achieved for plans in which 
implementation is ordered by the administrator with plans 
whish ~ are agreed to by employers: 

D. Any perceptible 
administrator to order 
likelihood of employers 

effect that the ability 
plan implementation has had 
agreeing to implement plans: 

of the 
upon the 

E. The methods employed to achieve coordination of the 
workers' compensation rehabilitation system with job 
training programs conducted by the Department of Labor and 
the effects of that coordination: and 

F. Any other information that the shai:l? Commissioner of 
~ considers appropriate. 

Sec. 51. 39 MRSA §90, sub-§4 is enacted to read: 

4. Repeal. Upon receipt of the report required under 
subsection 3, the effectiveness of this subchapter must be 
reviewed by the joint standing committee of the Legislature 
having jurisdiction over banking and insurance matters. Unless 
continued or modified by law, this subchapter is repealed 
September 1, 1992. 

Sec. 52. 39 MRSA c. 1, sub-c. IV, first 3 lines, are repealed and 
the following enacted in their place: 

SUBCHAPTER IV 

ADMINISTRATION: PROCEDURE: REVIEW: PENALTIES 

§90-A. Establishment of Division of Workers' Compensation 

The Division of Workers' Compensation is established within 
the Department of Labor to hear and decide matters pertaining to 
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workers' compensation claims that arise on or· after January 1. 

1..2.2b 

4 Sec. 53. 39 MRSA §91, as amended by PL 1989, c. 483, Pt. A, 
§§57 and 58, is repealed. 

6 
Sec. 54. 39 MRS A §91-B is enacted to read: 

8 
§91 B. Division of Workers' Compensation; hearing officers 

10 
1. Membership; term. The Division of Workers' 

12 Compensation; as established in section 90-A, consists of up to 
12 hearing officers, who must be persons learned in the law and 

14 members of good standing .of the bar of this State. They must be 
appointed by the Goyernor within 60 days after a vacancy occurs 

16 or a new hearing officer is authorized, subject to review by the 
joint standing committee of the Legislature having jurisdiction 

18 over judiciary matters and to confirmation by the Legislature. 
Hearing officers serve for terms of 6 years each from the date of 

20 their respective appointments. 

22 2. Transition period. For a period of 2 years, the 
Workers' Compensation Commission shall continue to hear and 

24 decide matters pertaining to workers' compensation claims filed 
with the commission prior to the effective date of this section. 

26 During that time, the workers' compensation commissioners shall 
have the Same powers and duties granted them in this Title prior 

28 to the effective date of this section. Any new actions filed 
after the effective date of this section are governed by the new 

30 workers' compensation system, regardless of the date of injury. 
The Workers' Compensation Commission must be discontinued as 

32 follows: 

34 

36 

38 

40 

42 

A. Six months from the effective date of this section and 
every 6 months thereafter the Governor shall designate 3 
workers' compensation commissioners to resign; and 

B. The Governor shall give 60 days notice to workers' 
compensation commissioners designated in paragraph A. 

This subsection is repealed January 1, 1994. 

3. Appointment of hearing officers. The Governor shall 
44 ~point one hearing officer to take office on the effective date 

of this section. As needed, the Governor shall appoint up to 5 
46 additional hearing officers within one year from the effective 

date of this section. 
48 

4. Practice. Each hearing officer shall devote full time 
50 to the duties of the office and may not hold any other public 
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" A " to H . P • 1372, 

office or· public employment. A hearing officer may ,not practice 
law during that officer's term of office, nor may the officer 
during that term be th~ partner or associate of any person in the 
practice of law. 

Sec. 55. 39 MRSA §92, as amended by PL 1987, c. 877, §1, is 
further amended to read: 

§92. Authority of Commissioner of Labor: administration 

1. Rules. The eaaiFmaa--eE--~ae--eemmissiea--saa±±--aaye 

commissioner has. general superv~s~on over the administration of 
this Act, aaQ--~~&~~~~~~-~~--~£€--eEEieiea~-~aG-~~~~ 

maaa~emea~-~~-~~-eemmissiea-~-~~~-emp±eyees to the extent 
provided in this Act. Subject to any applicable requirements of 
the Maine Administrative Procedure Act, Title 5, chapter 375, 
aE~eF--Gbt.-a-1n-.i-ng--~£€--a:El .. i-ee--o-f---t.;ae--GGmrfI-~&&i-e-:a-e-l'-&r the eaaiFmaa 
commissioner shall make rules, prescribe forms and make suitable 
orders as to procedure adopted to aSSHFe ensure a speedy, 
efficient and inexpensive disposition of all proceedings. 

2. Employees. ~ae-~~-&ha~~-a~~e4R-t.-~-a&&i-&~aa~-~~ 

~ae-~~~,-wae-~~~-seFve-~-ais-~~~ Subject to the 
PeFseaae± Civil Service Law, the eaaiFmaa commissioner shall 
appoint a Director of Administrative ServicesT and full-time or 
part-time FepeF~eFs-~aG-~ legal, professional and clerical 
assistants as maY-Be necessary. 

3. Data system; reports. The eaaiFmaa commissioner is 
responsible for development and administration of the eemmissiea 
workers' compensation data system. The eaaiFmaa commissioner 
shall report quarterly to the Governor, the President of the 
Senate and the Speaker of the House of Representatives on each 
eemmissieaeF"!'s hearing officer's caseload and progressT" and the 
number of instances in which each eemmissieaeF hearing .. officer 
has exceeded the 30-day rule contained in section 99-B. 

4. Booklets; infonmation. ~a-~4~-~~ ~ ensure that both 
employers and employees are fully informed as-~e Qf their rights 
and responsibilities under this Act, the eaaiFmaa commissioner 
shall prepare, publish and distribute an illustrated booklet 
explaining, in informal and readily understandable language, 
those rights and responsibilities. The eaaiFmaa--~~~--~ 
commissioner is responsible for periodic revision of the booklet. 

6Y--~~-Fe~iFed-~~~~-~-eemmi66ieaeF-~~ 
Fe~iFea-~~~--t.;ae-~~~-4~--&~~~~-~~--aFpGi-aEffiea~-~-aa 
ae~iye-~~~~~-GGmrfI-~&&i-e-:a-e-l'-r-~;ae-~~-,-&~b}ee~_~~~~~_BY 
~ae---~~~--~~~--€emm4-t.-t.ee--~~--~~--~~~~~€---aaYia~ 
~HFi6aie~iea--~V:&l'----}ud4~~~--aBQ---~e--~_~~ __ ~ ___ ~ae 
~e~i6±a~HFeT-~r-~-BeiB~-~~~~-~ __ ~ae_~~~_~ __ a 
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eeFRfRissieBe!:'T--appt>-i-n-t--1:Ga-t,.-€eFRfR.,iss.,ieBe~~-t-Q--Be-;3.B--a<a-t-w.e..-!:'et:i!:'ea 

eeFRfRiS6ieBe!:'-~~-~-~€~m-~-4-~~--~~~&&-£€€B€~-~~r-aBa 

6l:lB:leet:--4:.-o-.-i=-eaF'pe-j,.~1:ffi€.:a~r ... --An---a<a-t-i-v-e--~e~.,i~ea--GOmm-i&s-~--saa±± 
aave--4:.~~-peWeF6-;3.£-~~~-~t,.j,.~~t,.r-eH€e~~--4:.~-~-saa±± 

aet:-~~--~-t:ae6e-~~~-a~-~Jffi€£-~-p±aees-~~~~~-BY 
t:ae-£~~maB7-~~~-~ha~-aB-~~~~~~~~j,.&&~aeF-ffiay 
Bet:-Be-a-ffieffiBe!:'-e~-a-paBe±-e~-t:ae-appe±±at:e-aivisieBT 

AB-~~-~e~.,i~€a--GOmm-~~-wh€-~F~~&-~~-&eF¥j,.ee&-~--a 

10 eemmissieBe!:'-~t,.~-t~-£J~~~J~--aBa--a&&~~:at,.-~--~h€--eaai!:'ffiaB 

saa±±-~-~~-~--a--Fa~e-~~~~-~-~h€--eaai!:'ffiaBT 

12 p!:'eviaea--1:Ga-t,.--t~-~~;3.~--pe!:'--G~-~~-;3.B£--!:'et:i!:'effieBt: 

peBsieB-~e€e.,i¥ea-By-~~~~~~~~-GOmm-~~-~~-ne~-eHeeea 

14 t:ae-~--6a±aFy-~--a-~€~~~;3.~--GOmm-~~~r--~B-~~~r-t:ae 
aet:ive-~~~~~~j,.&&~aeF-£~~--~~~-~e.,iffiB~~£effieB~-~~--ais 

16 eHpeBses-~~~~~nG-~ea£eBaB~y--~~~-j,.:a-~h€-~~~~-e~ 

18 

20 

22 

24 

26 

28 

30 

32 

34 

ais-al:lt:iesT 

6. Office of Employee Assistants. The eaai!:'ffiaB 
commissioner shall provide adequate funding for an Office of 
Employee Assistants and shall, subject to the Pe!:'seBBe±--baw 
personnel law, appoint the assistants to staff t:ae-A~~~£~a-€~~J€€ 
aBa--di-s-t~-i-El-t.--e-;g.;g..i,.e.e.s. an office to be located in the offices of 
the Department of Labor. Assistants are not attorneys, but should 
d~monstrate a level of expertise roughly equivalent to that of 
insurance claims' analysts. The purpose of employee assistants is 
to provide advice and assistance to employees under this Act and 
particularly to assist employees in preparing for and assisting 
at informal conferences under section 94-B. In addition, if an 
employer appeals a decision of the eemmissieB Division of 
Workers' Compensation or institutes any proceeding against an 
employee under this Act, the Office of Employee Assistants shall, 
upon request, advise aB ~ employee how to best prepare for and 
proceed with ais the case. 

36 No employee of the Office of Employee Assistants may represent 
before the eemmissieB Division of Workers' Compensation any 

38 insurer, self-insurer, group self-insurer, adjusting company or 
self-insurance company for a period of 2 years after terminating 

40 employment with the office. 

42 ~ae-~~-&ha~~--appt>-i-n-t--~~~-;3.££.,i£~;3.~~£-~-sl:lpe!:'vise!:'s 

e~-effi~~eyee-;3.££J£~;3.B~£-~~~-t-o-~;g.~~~-~-p~Fpe&e&-e~ 
44 t:aiS-Sl:lBSeet:ieBT 

46 The commissioner shall appoint 6 employee assistants and a 
supervisor of employee assistants no later than January 1, 1992. 

48 The commissioner may appoint up to 5 additional assistants if, in 
the commissioner's judgment, the additional assistants are 

50 necessary to effectuate the purposes of this subsection. 

52 7. Budget. The eaai!:'ffiaB commissioner shall administer the 
budget of the eemmissieB Division of Workers' Compensation. 
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8 .... --~~iee- -&f-~- -Rehab-i-l-i-t-at:-ion-..--!Ihe--e-ha-i-Fmafl--shad-l 
pteviae---aae~Hate---~HBaiB§---~et---aB---G~~iee---e~---Emp~eymeBt 
RehaBi~itatieB-~-sha~~-~int--a-~~it~~-AamiBisttatet 
HBaet--se-e-'&i-G-B--~.---.!I'-be--eha4.~ma!l.--sha~~r-...,s..lib.j-e<3-1:---t.-o---t.he--Givi~ 
SetViee-baw7~u~4.n-t.-~~~~-~~~~~~-~-eaFFy-eHt 
the-~HBetieBs-e~-the-e~~ieeT 

9. Abuse investigation unit. The ehaitmaB commissioner 
shall provide adequate funding for a Unit of Abuse Investigation. 

A. ge The commissioner shall, subject to the Givi~-£e-F¥4.€e 

~aw civil service law, appoint at least 2 abuse 
investigators for this unit. Investigators must be 
qualified by experience and training to perform their duties. 

B. The unit shall, at the direction of the ehaitmaB 
commissioner, investigate all complaints or allegations of 
fraud, illegal or improper conduct or violation of this Act 
or rules of the eemmissieB commissioner relating to workers' 
compensation insurance, benefits or programs, including 
those acts by employers, employees or insurers. All records, 
correspondence and reports of investigation in connection 
with actual or alleged fraud, illegal or improper conduct or 
violation of this Act or rules of the eemmissieB 
commissioner and all records, correspondence and reports of 
criminal prosecution or civil action sha~~--~ ~ 

confident·ial. The confidential nature of any such record, 
correspondence or report sha~~ does not limit or affect the 
use of those materials in any prosecution or action. 

c. Each employer or employee, and each state, county, 
municipal or quasi-governmental agency shall cooperate fully 
with the unit and provide any information requested by it. 

D. The unit shall report all its findings to the ehaitmaB 
commissioner. 

E. Whenever the ehaitmaB commissioner determines that a 
fraud, attempted fraud or violation of this Act or rules may 
have occurred, he the commissioner shall report in writing 
all information concerning it to the Attorney General or his 
the Attorney General's delegate for appropriate action, 
including a civil action for recovery of funds and criminal 
prosecution by the Attorney General. 

10. Independent medical examiners. The commissioner shall 
select one hospital in or south of Augusta and one hospital north 
of Augusta to provide the services of independent medical 
examiners required under this chapter using the competitive 
bidding process. Subject to the approval of the commissioner. 
these selected hospitals may enter into agreements with other 
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hospitals and providers of services to the extent necessary to 
carry out their responsibilities as long as the selected 
hospitals remain responsible for administration of the program, 
including the making of specific assignments. The commissioner 
may require the selected hospitals to make periodic reports or 
otherwise submit information sufficient to permit the 
commissioner to evaluate th~ir performance. The commissioner is 
responsible for maintaining the program at a minimum cost. 

10 The independent medical examiners shall make all necessary 
determinations of medical condition and related issues as 

12 specified under section 92-A. The physician or other provider 
assigned to fulfill the responsibilities of the independent 

14 medical examiner in a case may not be the employee's personal 
physician and may not have treated the employee with respect to 

16 the injury for which benefits are being paid. The commissioner 
shall adopt rules establishing fees for services rendered by 

18 independent medical examiners and may adopt any rules considered 
necessary to effectuate the purposes of section 92-A. 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

Sec. 56. 39 MRSA §92-A is enacted to read: 

§92-A. Independent medical examiners 

1. Referral. The Division of Workers' Compensation shall 
refer any dispute relating to the medical condition of a claimant 
to an independent medical examiner. including disputes that 
involve the following: 

A. Incapacity for work under sections 54-B and 55-B; 

B. Determination of maximum medical improvement and degree 
of impairment under section 56-B; 

C. Determination of the proper cost of medical services or 
aids under sections 52 or 52-B: 

D. Evaluation of suitability for return to work; and 

E. Review of medical services under sections 52. 52-B or 
~ 

2. Standard. If an independent medical examiner permits or 
44 refers medical treatment beyond what is medically necessary, an 

independent medical examiner must take into consideration the 
46 cost-effectiveness of the treatment. 

48 

50 

52 

3 • Examination. Upon assignment. an independent medical 
examiner may examine the employee as often as an independent 
medical examiner determines necessary and may review any medical 
records necessary to make the determinations required. The 
examiner must submit a written report to the Division of Workers' 
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Compensation'; the employer and the employee stating the 
examiner's opinions on the issues raised _ by that case and 
providing a description of findings sufficient to explain the 
basis of those fingings. The fee for the examination and report 
must be paig by the employer. 

4. Notice of report. It is presumed that the employer and 
employee received the report 3 working gays after mailing. 

5. Right of appeal. The employer or the employee may 
appeal the examiner's findings up to 20 days from receipt of an 
ingependent medical examiner's report. The notice of appeal must 
identify the findings and conclusions that are objected to and 
the grounds for the objection. If an appeal is not filed, the 
findings of the examiner are binding on the parties and the 
Division of Workers' Compensation. 

6. Appeal procedure. Upon receipt of a reguest for review 
of the examiner's findings. the case must be assigned to a 
3-person panel for a review of the record. The panel must 
consist of physicians or other appropriate providers who meet the 
gualifications in section 92, SUbsection 10 and who have no 
independent knowledge of the first review. The panel shall 
review the report of the first examiner and the available medical 
records and if necessary shall examine the employee. Upon 
completion of this review, the panel shall submit a report to the 
court that must contain conclusions as to whether the challenged 
findings or conclusions are clearly erroneous and, if so. in what 
respects. This report must contain findings or conclusions on 
any issue as to which the panel found the first examiner'S report 
to be clearly erroneous. The findings of the panel are binding 
on the court. If the panel does not find one or more material 
findings or conclusions of the first examiner to be -clearly 
erroneous. the cost of the appeal must be paid by the party 
reguesting the review; if one or more of the material findings or 
conclusions is found to be clearly erroneous. these costs must be 
paid by the employer. 

Appeals concerning the indepengent medical examiner's approval or 
failure to approve the compensability of medical or other health 
care services in excess of the number of visits or days of 

. treatment provided for under section 52 must be considered on an 
expegited basis. 

7. Immunity. Any hospital or other health care provider 
acting without malice and within the scope of its duties as an 
independent medical examiner is immune from civil liability for 
making any report or other information available to the court or 
for assisting in the origination. investigation or preparation of 
the report or other information so provided. 
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Sec. 57. 39 MRS A §93, as amended by PL 1987, c. 736, §59, is 
further amended to read: 

4 §93. Investigations; subpoenas; depositions 

6 1. Investigators. Any eeHUllissieBeF hearing officer may, 
when the interests of any of the parties or when the 

8 administration of this Act demand, appoint a person to make a 
full investigation of the circumstances surrounding any 

10 industrial injury or any matter connected therewith, and report 
the same without delay to the e;€;€iee---trf'---t-he---eeHUllissieB 

12 commissioner. 

14 Z. Subpoenas. Any eeHUllissieBeF hearing officer may 
administer oaths and any eeHUllissieBeF hearing officer, notary 

16 public or clerk of any Superior Court may issue subpoenas for 
witnesses and subpoenas duces tecum to compel the production of 

18 books, papers and photographs relating to any questions in 
dispute before the eeHUllissieB Division of Workers' Compensation 

20 or to any matters involved in a hearing. Witness fees in all 
proceedings under this Act shall-be ~ the same as for witnesses 

22 before the Superior Court. When a witness, subpoenaed and 
obliged to attend before the eeHUllissieB Division of Workers' 

24 Compensation or any member thereof, fails to do so without 
reasonable excuse, the Superior Court or any justice thereof may, 

26 on application of the Attorney General made at the written 
request of a mefRbeF--o-f---t.he--GGfI!IlI-is-s-~ hearing officer, compel 

28 obedience by attachment proceedings for contempt as in the case 
of disobedience of the requirements of a subpoena issued from 

30 such court or a refusal to testify therein. 

32 3. Proceedings before Division of Workers' Compensation. 
In all proceedings before the Diyision of Workers' Compensation 

34 beHUllissieB, discovery shall-be ~ available to any of the parties 
in the proceedings as the ehaiFmaB commissioner may, by rule 

36 adopted under section 92, prescribe to ensure that hearings may 
be held within the time periods prescribed by this Act. A 

38 eeHUllissieBeF hearing officer s~all rule on all objections and may 
enforce this subsection in the same manner and to the same extent 

40 as a Superior Court Justice may enforce compliance with the Maine 
Rules of Civil Procedure, as amended, with regard to discoverYT 

42 eHee~~-~ha~-~he-eeHUllissieBeF-eees-Be~-have-~he-~eweF-e;€-eeB~efR~~. 

44 

46 

48 

50 

52 

Signed statements by a medical doctor or osteopathic physician 
relating to medical questions, by a psychologist relating to 
psychological questions or by a chiropractor relating to 
chiropractic questions, are admissible in workers' compensation 
hearings before the Division of Workers' Compensation beHUllissieB, 
~FevieiB~--t.ha-t. as long as notice of that testimony to be used is 
given and service of a copy of the letter or report is made on 
the opposing counsel 14 days before the scheduled hearing. 
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Deposi tions, subpoenas or cross-examination of health care 
practitioners is permitted only if the eeffiffi~ss~eBet hearing 
officer finds that the testimony is sufficiently important to 
outweigh the delay in the proceeding. 

4. Witnesses. Upon agreement of the parties, a witness may 
be heard by a eeffiffi~ss~eBet hearing officer other than the one to 
whom the matter was originally referred and a 'transcript of h~s 
the witness' testimony sha;!,;!, must be furnished ~ the original 
eeffiffi~ss~eBet hearing officer. S~eh This testimony sha;!,;!,-£~¥€ has 
the same force and effect as if taken by deposition or if heard 
by the original eeffiffi~ss~eBet hearing officer. 

5. Contempts before Division of Workers' Compensation. A 
person sha;!,;!, ~ not, in proceedings before the Diyision of 
Workers' Compensation beffiffi~sS~eB---<H:'---a---s-ing-J:.e---eeffiffi~ss~eBet 

Division, disobey or resist any lawful order, process or writ; 
misbehave during a hearing or so near the place thereof as to 
obstruct the same; neglect to produce, after having been ordered 
to do so, any pertinent document; or refuse to appear after 
having been subpoenaed or, upon appearing, refuse to be examined 
according to law. 

If any person sha;!,;!,-£~ does any of the things forbidden in this 
subsection~ the eeffiffi~ss~eB-~-~~~- hearing officer shall 
forthwi th certify the facts to a Superior Court Justice in the 
county where the alleged offense occurred and he the hearing 
officer may serve or cause to be served upon such person an order 
requiring such person to appear before such Superior Court 
Justice upon a day certain to show cause why he that person 
should not be adjudged in contempt by reason of the facts so 
certified. The justice shall thereupon, in a summary manner; hear 
the evidence as to the acts complained of and, if it is such as 
to warrant h~m the justice in so doing, punish such person in the 
same manner and to the same extent as for a contempt committed 
before h~m the justice, or commit such person upon the same 
conditions as if the doing of the forbidden act had occurred with 
reference to the process of the Superior Court or in the presence 
of the justice. 

6. Case administration. The eeffiffi~ss~eB commissioner shall 
assume an active and forceful role in the aQrninistration of this 
Act to ensure that the system operates efficiently and with 
maximum benefit to both employers and employees. ~E--sha;!,;!, 

eeBE~B~a;!,;!,y-~-tt).i"--ind-i->ridua-l-,-e-empe-:a&at;.i-e.:a-ea£e£--t-&-~F€--EhaE 

~B~~tee-~~~--<H:'-~~~r-eepeBeeBE&-~eee4¥e--t~~~l-l-~~:at;.-eE 
eempeBsaE~eB-Ee-wh~eh-Ehey-ate-eBE~E;!,ee-~Beet-Eh~s-AeET 

Sec. 58. 39 MRSA §94, as amended by PL 1985, c. 372, Pt. A, 
§33, is further amended to read: 
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§94. Approval of compensation agreement; petition for award 

Subject to section 94-B, :iB-,.£.h€--e-v-en-t--o-f- when a controversy 
4 exists as to the responsibility of an employer for the payment of 

compensation, any party in interest may file iB--t-he--s:E:Eiee--o-:f-
6 with the esmm:issisB Division of Workers' Compensation a petition 

for award of compensation, setting forth the names and residences 
8 of the parties, the facts relating to the employment at the time 

of the injury, the knowledge of the employer or notice of the 
10 occurrence thereof, the character and extent of the injury and 

the claims of the petitioner with reference thereto, together 
12 wi th such other facts as may be necessary and proper for the 

determination of the rights of the petitioner. 
14 

16 

18 

20 

22 

24 

26 

28 

If~ following an injury wh:ieh ~ causes no incapacity for 
work~ the employer and employee reach an agreement that the 
employee has received a personal injury arising out of and in the 
course of employment, a memorandum of such agreement signed by 
the parties may be filed :iB--t-he--e-~~i-ee--&f with the esmm:issisB 
Division of W6rkers' Compensation. Saeh The memorandum shall must 
set forth the names and residences of the parties, the facts 
relating to the employment at the time of the inj ury, the time, 
place and cause of the injury, and the nature and extent of the 
inj ury • Any memae.iE' --e.f--t-he--GGIlIfA-i&s-i-Gn--&aal-l--ae-~~-~i-t-ho-ut:
~he-~~£~~~-~-~he-.f4~4R~--&f-~-Fe~i-~i-sB-.f-e~-~~--~ hearing 
officer may render a protective decree based upon such memorandum 
without the filing of a petition for award. 

Sec. 59. 39 MRSA §94-A, as amended by PL 1985, c. 372, Pt. A, 
30 §34, is further amended to read: 

32 §94-A. Commissioner of Labor actions 

34 In addition to other actions required of or permitted to the 
esmm:issiSB commissioner under this Act, in order to assaiE'e ensure 

36 just and efficient administration of claims, the esmmiss:isB 
commissioner shall perform the actions required by this section. 

38 
1. Infonm employee. Immediately upon receipt of the 

40 employer's notice of injury required by section 106, the 
esmmiss:iSB commissioner shall contact the employee and provide 

42 information explaining the compensation system and the employee's 
rights. The esmm:issisB commissioner shall advise the employee 

44 how to contact the' esmm:issisB commissioner for further assistance 
and shall provide that assistance. 

46 
2. Monitor payments. The esmmissisB commissioner shall 

48 monitor cases in order to assaiE'e ensure that: 

50 

52 

A. Either payments are initiated or notice of controversy 
is filed within the time limits established in section 51-B, 
subsections 3, 4 and 7; and 
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B. Payments to the claimant ,provide the full amount of 
compensation to which he the claimant is entitled, and are 
properly indicated on the memorandum of payment. . 

3. Construction. In interpreting this Act, the eemmissiea 
commissioner shall construe it so as to ensure the efficient 
delivery of compensation to injured workers at a reasonable cost 
to' employers. All workers' compensation cases sha±± ~ be 
decided on their merits and the rule of liberal construction 
sha±± ~ not apply to those cases. Accordingly, this Act is 
not to be given a construction in favor of the employee, nor are 
the rights and interests of the employer to be favored over those 
of the employee. 

4. Information. The eemmissiea commissioner shall require 
the employee, employer or insurer to provide iE--w4~h any 
information iE reasonably seems considered necessary to moni tor 
cases, including, but not limited to, pFe-iR~l:lFY preinjury and 
pesE-iB~l:lFY postinjury wage statements. 

Sec. 60. 39 MRSA §94-B, as enacted by PL 1983, c. 479, §19, 
is amended to read: 

§94-B. Procedure upon notice of controversy; informal conference 

1. Conference scheduled; waiver. Upon filing of a notice 
of controversy, and instead of proceeding by way of a petition, 
the matter sha~± must be referred to a eemmissieaeF hearing 
officer, who shall schedule an informal conference to be held no 
later than 3 weeks from the date of that filing. The provisions 
of section 98 with regard to place and transportation costs apply 
equally to informal conferences. 

Upon agreement of the parties, an informal conference may be 
waived and a formal hearing scheduled. 

2. Conference procedure. The eemmissieBeF hearing officer 
shall make every effort to resolve any controversies or 
misunderstandings and shall render an advisory opinion at the 
conference. The eefllfllissieBeF hearing officer is not bound by the 
ordinary common law or statutory rules of evidence or procedure, 

. but shall make inquiry in such manner as is best calculated to 
ascertain the substantial rights of the parties and carry out the 
spirit of this Act. 

3. Representation. 
conference, the eefllfllissiea 
that competent technical 
Assistants is available to 
employee. 

In preparation for and at the 
hearing officer shall aSSl:lFe ensure 

staff from the Office of Employee 
provide advice and assistance to the 
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2 If~ at this stage~ the employer or insurer elects to be 
represented by legal counsel, the employee is entitled to be 

4 similarly represented by legal counsel of his the employee's 
choice, with all reasonable attorney fees to be assessed against 

6 the employer. If no adverse party elects to be so represented, 
the employee retains the right to secure legal counsel at his the 

8 employee's own expense. 

10 4. Action upon op.l.D.3.on. Within 7 days of the conference, 
the employer may file with the 8sRURissisB Division of Workers' 

12 Compensation a memorandum of payment evidencing the initiation of 
compensation payments or, if there is further controversy, any 

14 party may then file a petition as provided in this Act. 

16 5. Notice to employer. The Division of Workers' 
Compensation shall notify an employer when an informal conference 

18 is scheduled, a notice of settlement is filed and a formal 
hearing or other proceeding regarding a claim of an employee of 

20 that employer is scheduled. This notice requirement is in 
addition to the notice requirements set forth in section 106, 

22 subsection 2. 

24 

26 

28 

30 

32 

6. Employer representation. The employer or rep"resentative 
of the employer or insurer who attends the informal conference 
must be familiar with the employee's claim and has full authority 
to make "decisions regarding the claim. The hearing officer may 
assess a penalty in the amount of $100 against any employer or 
representative of the employer or insurer who attends the 
conference without full authority to make decisions regarding the 
claim. 

Sec. 61. 39 MRSA §95, as amended by PL 1989, c. 256, §4, is 
34 further amended to read: 

36 §95. Time for filing petitions 

38 Any employee's claim for compensation under this Act shaJ,;!, 
se II barred unless an agreement or a petition as provided in 

40 section 94 shall-se is filed within 2 years after the date of the 
injury, or, if the employee is paid by the employer or the 

42 insurer, without the filing of any petition or agreement, within 
2 years of any payment by such employer or insurer for benefits 

44 otherwise required by this Act. The 2-year period in which an 
employee may file a claim does not begin to run until the 

46 employee's employer, if the employer has actual knowledge of the 
~nJury, files a first report of injury as required by section 106 

48 of the Act. Any time during which the employee is unable by 
reason of physical or mental incapacity to file the petition 

50 shall II not se included in the period provided in this section. 
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If the employee; fails to file the petition within that period 
because of mistake of fact as. to the cause and nature of the 
l.nJury, the employee may file the petition within a reasonable 
time. In case of the death of the employee, there sha;!.;!.--be II 
allowed for filing said petition one year after that death. No 
petition of any kind may be filed more than ~g ~ years following 
the date of the latest payment made under this Act. For the 
purposes of this section, payments of benefits made by an 
employer or insurer pursuant to section 51-B or 52 sha;!.;!.-~ are 
considered payments under a decision pursuant to a petition, 
unless a timely notice of controversy has been filed. 

Sec. 62. 39 MRSA §96.A, as enacted by PL 1981, c. 199, §2, is 
amended to read: 

§96-A. Procedure for filing petitions 

1. Filing with Division of Workers' Compensatio·h. Any 
interested party may seek a determination of his that party's 
rights under this Act by filing with the 9sHlFRissisB Division of 
Workers' Compensation any petition authorized under this Act. 
The fee for filing any petition is $25. Any filing fee paid by 
an employee is not reimbursable by the employer. 

2. Service upon responding party. Copies of all petitions 
filed under this Act sha;!.;!. must be served by certified mail, 
return receipt requested, to the other parties named in the 
petition. In the case of a petition by an employee, a copy of the 
peti tion sha;!.;!. must be served upon the employer's insurer, or 
group self-insurer, and the time for. filing an answer to the 
peti tion commences from the date of receipt of the petition by 
the insurer or group self-insurer. 

Sec. 63. 39 MRSA §96.B, as amended by PL 1985, c. 249, §5, is 
further amended to read: 

§96-B. Expedited decision on claim of agricultural or 
aquacultural exemption 

1. Claim of exemption; answer. If an employer carries 
employer liability insurance as required by sections 2 and 21-A 
and claims to fall within one of the agricultural or aquacultural 
exemptions in section 2 or 21-A, the employer may raise this 
either in an answer filed unde:r section 97 or by motion. The 
employer shall file such a motion with the 9sHlFRissisB Division of 
Workers' Compensation within 5 days after receipt of the 
employee's petition and shall mail a copy thereof to the 
employee. The employer shall file affidavits, records, proof of 
insurance and other evidence supporting his the employer's claim 
for an exemption, together with the motion. Within 5 days after 
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receipt: of the employer's motion, the employee may file a reply 
with the seRUllissies. Division of Workers' Compensation, together 
wi th affidavits, records and other evidence supporting his .tl:1& 
employee's claim that the employer does not fall within an 
agricultural or aquacultural exemption. If the employee files a 
reply, a copy thereof shall ~ be mailed to the employer. 

8 2. Expedited decision. When the employee has filed a reply 
or the time for filing such a reply has expired, the seRUllissies 

10 hearing officer shall promptly rule on whether the employer falls 
within an agricultural or aquacultural exemption. Whenever 

12 possible, the eeRUllissies hearing officer shall attempt to decide 
this issue based on the documentary evidence submitted by the 

14 parties, but may hold a hearing solely on this issue if the 
documentary evidence is insufficient, after at least a 5-day 

16 notice to all parties or their attorneys of record. 

18 If the eeRUllissiea hearing officer rules that· the employer does 
not fall within an agricultural or aquacultural exemption, he the 

20 hearing officer shall schedule a hearing on the employee's 
petition as provided. in section 98. At that hearing, the 

22 employer may again raise the issue of exemption. 

24 

26 

If the eeRUllissiea hearing officer rules that the employer does 
fall within an exemption, he the hearing officer shall issue a 
decree consistent with that ruling. 

28 3. Appeal. There is no appeal from the seRUllissies.!.s 
hearing officer's decision, prior to a hearing on the employee's 

30 petition, rUling against the employer's exemption. If the 
eeRUllissiea hearing officer 'is of the opinion that a question of 

32 law involved in the ruling ought to be determined by the 
A~~ellate--Pi~i&bGB Administrative Court prior to any further 

34 proceedings, it the hearing officer may on motion of the 
aggrieved party report the case to the aivisies court for that 

36 purpose and stay all further proceedings, except those whish that 
are necessary to preserve the rights of the parties without 

38 making a decision. 

40 If the eeRUllissies hearing officer rules that the employer does 
fall within the agricultural or aquacultural exemption, the 

42 employee may appeal that deci'sion to the aivisies Administratiye 
~ as provided in section 103-B. 

44 
Sec. 64. 39 MRSA §97, as amended by PL 1985, c. 506, Pt. A, 

46 §82, is further amended to read: 

48 §97. Filing of answers 
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HOUSE AMENDMENT "A" to COMMITTEE AMENDMENT "A" to H.P. 1372, 
L.D. 1957 

Within 20 days after rece'ipt of such petition.L. all the other 
parties interested in opposition shall file an answer thereto 
with the eemmissies Division of Workers' Compensation and mail a 
copy thereof to the petitionerr--wlri-eh-; the answer sRa;!,;!, must 
state specifically the contentions of the opponen,ts with 
reference to the claim as disclosed by the petition. ~Re 

eemmissiea--er--asy--eemmissieaer A hearing officer may grant 
further time for filing ~ answerr and allow amendments to said 
petition or answer at any stage of the proceedings. If any party 
opposing such petition does not file an answer within the time 
limited, the hearing sRa;!,;!, must proceed upon the petition. 

EHeeF~-~ha~7-~~ For good cause shown, a siB§;!,e-eemm4ss4eaeE 
hearing officer may permit the late filing of any pleading 
permissible under this Act. If the subject of the petition has 
been considered in an informal conference under section 94-B, the 
period for filing and mailing of answers sRa;!,;!,-se is 7 days. 

Sec. 65. 39 MRSA §98, as repealed and replaced by PL 1983, c. 
479, §21, is amended to read: 

§98. Time and place of formal hearing 

Upon filing of a petition, the matter sRa;!,;!, must be referred 
to a sia§;!,e--G<mIIll-i-s-s-i-Gne-r'- hearing officer or, in a case under 
section 94-B, to the same eemmissieser hearing officer, who shall 
fix a time for heari?g upon at least a 5-day notice given to all 
the parties or to the attorney of record of each party. The 
matter need not be assigned to the same eemmissieaer hearing 
officer if that eemmissieser hearing officer is unavailable due 
to illness, death or similar reason. The eemmissieaer hearing 
officer may not be replaced for reason of caseload or because Re 
the hearing officer· presided at, the informal conference. All 
hearings sRa;!,;!, must be held at such towns and cities 
geographically distributed throughout the State as the eemmissies 
sRa;!,;!,-aes4~Ba~e commissioner designates. Is-ease ~ the place of 
hearing so designated is more than 10 miles ais~aB~ from the 
place where the injury occurred, the employer sRa;!,;!, ~ provide 
transportation or reimburse the employee for reasonable mileage 
in traveling within the State to and from the hearing. The amount 
allowed for travel sRa;!,;!, must be determined by the eemmissieser 
er--eemmiss~B hearing officer and awarded separately in the 
decree. If the case has had an informal conference under section 
94-B, the hearing sRaH I!!J.!.lib. be held within 30 days of the filing 
of the petition. 

Sec. 66. 39 MRSA §99, as amended by PL 1981, c. 698, §§193 to 
195, is further amended to read: 

§99. Hearing and decision 
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If from the petition and answer there appear to be facts in 
dispute, the eeHIJRissie:aet hearing officer shall then hear such 
witnesses as may be presented, or by agreement the claims of both 
parties as to such facts may be presented by, affidavits. I f the 
facts are not in dispute, the parties may file with the 
eeHIJRissie:a Division of Workers' Compensation an agreed statement 
of facts for a ruling upon the law applicable thereto. From the 
evidence or statements thus furnished the eeHIJRissie:aet Division 
of Workers' Compensation shall in a summary manner decide the 
merits of the controvers7' Ris The decisionT-£h~~~ must be filed 
in the office of the eeHIJRissie:a Division of Workers' 
Compensation, and a copy thereof attested by the clerk of the 
eeHIJRissie:a hearing officer mailed forthwith to all parties 
interested or to the attorney of record of each party. Ris The 
decision, in the absence of fraud, upon all questions of fact 
sha±±--&& is finalL but whenever in a decree the eeHIJRissie:a 
hearing officer expressly rules that any party has or has not 
sustained the burden of proof. cast upon hill! that party, the saiEi. 
finding sha±± may not be considered a finding of fact but sha±± 
se is deemed to be a conclusion of law and sha±±-se reviewable as 

22 such. 

24 The 'eeHIJRissieaet hearing officer shall, upon the request of 
a party made as a motion wi thin 20 days after notice of the' 

26 decision, or may upon it:s the hearing officer' s own motion find 
the facts. specially and state separately its conclusions of law 

28 thereon and file the appropriate decision if it differs from the 
decision filed before the request was made. Those findings, 

30 conclusions and revised decision sha±± must be filed in the 
office of the eeHIJRissiea Division of Workers' Compensation, and a 

32 copy thereof attested by the clerk of the eeHIJRissie:a--&aa~~ 

Division of Workers' Compensation must be mailed forthwith to all 
34 parties interested. The running of the time for appeal, including 

certification and presentation to the Appe±±at:e--~~~~ 

36 Administratiye Court under section 103-B, is terminated by a 
timely motion made pursuant to this section, and the full time 

38 for this appeal commences to run and is to be computed from the 
filing of those findings, conclusions and revised decision. 

40 
Clerical mistakes in decrees, orders or other parts of the 

42 record and errors therein arising from oversight or omission may 
be corrected by the eeHIJRissiea hearing officer at any time e~-4t:s 

44 on the hearing officer's own initiative or on the motion of any 
party and after notice to the parties. During the pendency of an 

46 appeal, these mistakes may be so corrected before the appeal is 
docketed in the El.ivisie:a Administrative Court or Supreme Judicial 

48 Court and thereafter while the appeal is pending may be so 
corrected with leave of the El.ivisie:a Administrative Court or 

50 Supreme Judicial Court. 
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L.D. 1957 

1372, 

In any case upon which a eammissiaBeF hearing officer whose 
term has expired has completed hearing all of the evidence, that 
eammissiaBeF hearing officer shall render a decision on that case 
as soon as practicable. That decision has the same effect as if. 
it were rendered by a eammissiaBeF hearing officer whose term had 
not expired. Any eammissiaBeF hearing officer whose term has 
expired is entitled to $50 per day for each day spent preparing 
and issuing any decision under this paragraph. 

Sec. 67. 39 MRSA §99-B, as amended by PL 1983, c. 479, §22, 
is further amended to read: 

§99-B. Prompt decision required 

The eammissiaBeF hearing officer who hears a case pursuant 
to section 99 shall render his s decision no later than 30 days 
after each party has completed presenting its case. Whenever the 
eammissiaBeF hearing officer exceeds the limit contained in this 
section, compensation to him--shad-l the hearing officer must be 
forfeited effective the day after the 30th day and for each day 
until the decision has been issued; provided that this provision 
shall .dru!li not apply in any case for which the eammissiaBeF 
hearing officer has shown just cause, as determined by rules of 
the eammissiaB commissioner made pursuant to section 92, 
subsection 1, for delay beyond 30 days. 

Sec. 68. 39 MRSA §99-C, as amended by PL 1983, c. 479, §23, 
is further amended to read: 

§99-C. Petition for reopening 

Upon the petition of either party, a SiBI3±e--GGfAfA-i-&s-.i-Gne-r
hearing officer may reopen and review any compensation payment 
scheme, award or decree upon the grounds of newly discovered 
evidence which by due diligence could not have been discovered 
prior to the time the payment scheme was initiated or prior to 
the hearing on which the award or decree was based. The petition 
must be filed within 30 days of the payment scheme, award or 
decree. 

Sec. 69. 39 MRSA §100, as amended by PL 1987, c. 559, Pt. B, 
§§41 and 42, is further amended to read: 

§100. Petitions for review; uni1ateral discontinuance of benefits 

1. Re1ief avai1ab1e. Upon the 
SiBl3le--o-omm-a.-s-s-i-one-r- the Division of 
review any unilateral action by 
subsection 4-11. or any compensation 

petition of either party, a 
Workers' Compensation shall 
an employer pursuant to 

payment scheme required by 
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this Act for the purposes of ordering the following relief, as 
the justice of the case may require: 

A. Increase, decrease, restoration or discontinuance of 
compensation. 

2. Standard for review. The basis for granting relief under 
8 this section is as follows. 

10 A. On the first petition for review brought by a party to 
an action, the eemmissieBer hearing officer shall determine 

12 the appropriate relief, if any, under this section by 
determining the employee's present degree of incapacity. 

14 

16 

18 

20 

22 

24 

26 

B. Once a party has sought and obtained a 
under this section, it is the burden of that 
proceedings on his subsequent petitions under 
to prove that the employee's earning incapacity 
to the work-related injury has changed 
determination. 

determination 
party in all 
this section 
attributable 
since that 

C. When an order has been issued pursuant to subsection 4-A 
denying the employee's petition for reinstatement of 
benefits, the hearing officer shall not reinstate benefits 
after a hearing if any of the conditions in subsection 4-A 
are met. 

28 3. Petition procedure. Sections 96-A to 99 apply to 
petitions brought under this section. 

30 
3-A~--~~~-QaFi~-~~~~~~~~--~-~~~~~a-may-~~ 

32 Be--~~~h~--~-~--~~--eeve~eFmeB~--~---~~~~-~~--a 

rehaBi~i~a~ieB-~~~--see~ieB-~-~~-~-~-~r-eHeeF~ 

34 iB-~~-~--e~-~~~~~-~-iB-~-~~~-meeiea~ 
eeBei~ieBT 

36 
47--~~~Bdi~-hea£~B~-~-aeeisieBr-~~--~-emFJeyee 

38 is-~~€J¥~~~~-a~-~h~-~-~~~-~he-~~~~~--~-FaymeB~s 
may-~-~-eeeFeasee-~~-~-~&G~~-~he-~~~~-£iBa~ 

40 eeeisieB-~FeB-~he-Fe~i~ieBT-eHeeF~-iB-~he-~el~ewiB§-eireQffiS~aBees+ 

42 AT--~e-~~~y~~-~~~~~~-~~~~~a~-wi~h-~he 

44 

46 

48 

50 

", :"-

eemmissieBf 

8T----~--emF~eyer--~---his---~~--earrier--~-~~--a 
eer~i~iea~e-wi~h-~he-eemmissieB-s~a~iB§-~ha~+ 

t~}--~h€-~~~-le~~-~he-~~~~~--~a~a~-e~her 
~haB-~~~~~-~-h46-~~--Fe&~eBee-~~-~~-~ime 
e~-iB~~rYf 
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HOUSE AMENDMENT 
L.D. 1957 

itA " to COMMITTEE AMENDMENT "A" to H. P. 

tat--~He-emp±eyee~s-wHeFeaBeH~s-aFe-HB*BewBT-eF 

t&t--~He-emp±eyee-Has-FesHmea-weF*T 

1372, 

bT----~--emp±eyeF--~---His---~~--eaFFieF--~-~~--a 
eeF~i~iea~e-~it~-~he-~~~-~~~~~-~ha~-~~-emp±eyee 
Fe~Hses-~e-sHBmi~-~e-aB-eHamiBa~ieBT-eF 

!) T - - -'1!he--~~-ee--Fe~Hse s --an- - -erf-f.e-r--e ~- -1"-e-1ns-t-at.-ement.- - -t.-&- - a 
pesi~ieB-whi~~~~~~~-~e-h46-~~-~~~-&~-~He 

emp±eyee--is-~~--~--1"~~~-~~-~~--~-~£€£€--4£--weF* 
avai±aB±eT--~-e%-~r-~£€-~~~i~~-~~-whieh-~-FesiaesT 

wHieH-is-sHi~aB±e-~e-His-pHysiea±-eeBai~ieBT 

tlt--~~-~~~~~-Fe~Hses-a£-~~~-~~-FeiBs~a~emeB~ 
eF--~~~&-~~--r~~-r£--~e-~¥a~~~-~it~~-w~~7--His 

BeBe~i~s-~~~-Be--~-~~-a~-~--e~aal-~~-~He 

ai~~eFeBee-~~--t.~-empleyee~s-~~-~~-t.--aBa 

~He-Bea~~-t.£-~~~-Ha¥e-aeeB-~~-t.~~~~-~i~-i~ 

He-~~~-~iB&~a~~~-e%-~~~~-~-avai±aB±e 

sHi~aBle-weF*T 

tat--BeBe~4~6-££a~~-~-~~~~-Feaaeea-peBaiB~ 

HeaFiB~-~--~h4£-~~~-~~-~ae-~~--Has 
pFeviaea-~he-~~€€-~~~~-it~~~~~-~ha~-BeBe~i~s 

may--~--£~£~eBQeQ--~~--~~~--~~e~aeF--~~~--aBY 
iB~eFma~ieB--1~~~-eB-~-~He-~~--~e-~~--~He 
pFepesea-~~-eF-~~-t.~~--~-€m~Jey€€-~-ag 

aaysT-~~---r~~¥~£~--~aa~-~~,-~e--&~~~~~-&--~He 
eemmissieB-~-aaai~ieBa±--inf~~~-Fela~iB~-~~-His 
eeB~iBHea-eB~i~±emeB~-~e-BeBe~i~sT 

t&t--BeBe~4~6-££a~~-~-~~~~-Feaaeea-peBaiB~ 

HeaFiB~--a&&eF--~i&-~~~-~~--~£€--em~Jeyee--sHews 
~Ha~T-ae6~4~e-~~~~it~~~~~r-~~-empleyee-is 
HBaB±e-~e-eB~aiB-SHi~aB±e-weF*T 

t4t--W4~h4B-~~-a~~eF-Be~4ee--t.~~~~~~~-HBaeF 
sHBpaFa~FapH---~~r---t.~--eemmissieB--~~~--~~---a 
pFevisieBa±--~~~--~~~~--~~---~£€---SHSpeBsieBT 
FeaHe~ieB-e%-~~~~~~~-~it~~aG~~-a-HeaFiB~ 

eB-~~-~~-t.~~--~He-~-~~--Be-~-~-~He 
iB~eFma~ieB--&aBmi~~ea-~~-~~-~~-~~~--aBQ--~He 
emp±eyee-HBaeF-~His-see~ieBT 

t9t--~--BeBe~i~s-~~-sHspeBaea-~--FeaHeea-~--~His 
paFa~FapH-~-~He-~~~,-a~~eF-~-~,-FeveFses 

~He-~e¥4£4eBa~-~~~--e-it~--iB-wheJe-~--~~~~r-~He 
eemmissieB--sHa±±--eFaeF--a--±Hmp--sHm--paymeB~--e~--a±± 
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to COMMITTEE AMENDMENT "A" to H.P. 1372 , 

BeBe{~ts-w4~hheJe-~~~£~-~~~-int~~~-~-~a~e-e{ 

e%-~-~,--~~¥~~r-sRa~~-~y-~~~-~-&~-w~tR~B 
~Q-eays-e{-tRe-eteetT 

4 A. Unilateral discontinuance of benefits. Upon written 
6 notice to the employee and to the Division of Workers' 

Compensation that benefits are being suspended or reduced, 
8 together with any information relied on by the employer to 

support 'the suspension or reduction, an employer may discontinue 
10 or reduce benefits: 

12 A. If the employee refuses an offer of reinstatement to a 
position that is suitable to the employee's physical 

14 condition and the employee's physician or an independent 
medical examiner has determined that the employee is 

16 medically able to perform the employment being offered: 

18 B. If the employee is able to return to work and there is 
work available that is sui table to the employee's physical 

20 condition wi thin the community or, after 52 weeks from the 
date of injury, within the State and the employee's 

22 physician or the independent medical examiner has determined 
that the employee is medically able to perform the available 

24 employment: 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

C. If the employee returns to work; 

D. If the employee refuses to submit' to a medical 
examination pursuant to subsection 5: 

E. If the employer and the employee file an agreement with 
the Division of Workers' Compensation: 

F. If the employee has left the' State for reasons other 
than returning to the employee's permanent residence at the 
time of injury; 

G. If the employee's whereabouts are unknown: or 

H. If the employee's treating physician or the independent 
medical examiner determines that the employee is able to 
return to work in the ordinary competitive labor market in 
the State without any restrictions due to the injury. 

If the employee refuses an offer of reinstatement or fails to 
46 return to available suitable work, benefits must be reduced in an 

amount equal to the difference between the employee's weekly 
48 benefit and the benefits the employee would have been entitled to 

receive if the employee had accepted reinstatement or returned to 
50 available suitable work. 
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HOUSE AMENDMENT "A" to COMMITTEE AMENDMENT "A" to H. P. 1372, 
L.D. 1957 

A determination by the independent medical examiner that the 
employee is medically able to perform the requirements of the 
employment being offered or available is final and binding in ~ll 
respects. 

4-B. Employee's right to a hearing. In the event that 
compensation is discontinued by the employer pursuant tQ 
subsection 4-A, the employee has a right to file a petition for 
review and to submit to the Division of Workers' Compensation any 
additional information relating to continued entitlement .to 
benefits. 

A. The Division of Workers' Compensation, within 2 weeks 
after the employee files a petition for review, shall enter 
an order providing for the suspension, reduction or 
continuation of benefits pending a hearing on the petition. 
The order must be based upon the information submitted by 
both the employer and the employee under this section. The 
Division of Workers' Compensation may not i'ssue an order 
reinstating benefits unless there is clear and convincing 
evidence that the employee will prevail at the hearing. 

B. If an order is issued upholding the employer's 
unilateral action and the hearing officer, after hearing, 
reverses the order, either in whole or in part. the hearing. 
officer shall order payment of all benefits withheld 
together with interest at the rate of 6~ a year. The 
employer shall pay this amount within 10 days of the order. 

5. Medical examination. Upon the request of the 
peEiEieReFT---~--~~~--5ha~~---9FeeF employer or the 
independent medical examiner, the employee Ee must submit to 
examination by aR--~~i&~-pBysieiaR-~--SQF~eeB-~ignat~-sy 
EBe-~~~~~&-~~~-~h~-~ee~FapBiea±-~~-~~-~h~-effip±eyee 

Fesides the independent medical examiner. The fee for the 
examination SBa±± ~ be paid by the employer. PaYffieRE-~~ 

eeffipeBsaEieR-~-se-~~-eF-~-sy-~~-eemffii6SieReF 
peRdiR~-~iRa±-eeeisieB-eB-EBe-peEiEieR-i~+ 

AT---~-phy~~£~a£--eF-~~-ee~~4~4e5--~-~~-eemffiissieR 

a ~ E e F - -eK-aHl-i-na-t.-i-e-n- -tJ:i.a:.t:- - i B - hl-s--Gp-~~ - ~Be - -emp.;J.~ -i-s- - as ±e 
E9-FeSQffie-WeFHr-eF 

BT--~Be-effip±eyee-Fe~QSeS-Ee-sQSffiiE-Ee-aB-eHaffiiRaEieRT 

6. Recovery of overpayments. ~effipeRsaEieR Any compensation 
paid sy-~~~~--a~~F-~Re--emp.;J.~~-Fe6Qffiee-We~~-~~ 
FeeeveFee to an employee from the date the employee is not 
qualified for compensation to the date the employer unilaterally 
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discontinued benefits pursuant to' subsection 4-A is recoverable 
from the employee iB-~-~~~a~~iGn-b~e~~R~-~~~-empleye~ if+ 
the employer discontinued compensation pursuant to subsection 
4-A, paragraphs C to G. 

6 AT--A~-~he-k~~~-~~~-~~~~-~~~~~&-~nG~~-~his-see~ieBT 

~he-empJey~-~~-~~~-a-ee~~4~4ea~e-k~-~~~~~-haa 
8 tesQffiea-wetk~-aBa 

10 8T---AE~et--~he--heatiB~--~he--eemmissieBet--EiBas--~ha~--~he 

pe~i~ieB-~-~~e~e~~y--~~~-~-e~e~~~&-~~--eempeBsa~ieB 

12 eeaseT 

14 Sec. 70. 39 MRSA §100-A, as amended by PL 1989, c. 580, §20, 
is repealed and the following enacted in its place: 

16 
§100-A. Orders or agreements for tria1 work periods 

18 
The Diyision of Workers' Compensation may approve an 

20 agreement of the parties to a trial work period at a specified 
job for a period not to exceed 3 months. During this trial work 

22 period and the payment of wages for that work, the payment of 
compensation is suspended. 

24 

26 

28 

30 

The suspension ceases and weekly compensation must be 
restored in the amount paid prior to the commencement of the 
trial work period immediately upon termination of employment 
during the trial work period if the reason for termination is an 
inability to work because of the present injury for which there 
was prior compensation. 

32 If the termination of the trial work period is not related 
to the injury for which there was prior compensation and the 

34 employer does not restore benefits, the continued suspension of 
benefits is considered a unilateral discontinuance of benefits by 

36 the employer and the procedures set forth in section 100, 
subsection 4-A apply. 

38 
Sec. 71. 39 MRSA §102, as repealed and replaced by PL 1989, 

40 c. 294, §1, is amended to read: 

42 §102. Reopening for mistake of fact or fraud 

44 1. Agreements. Upon the petition of either party at any 
time, the eemmissieB Division of Workers' Compensation may annul 

46 any agreement whieh .!Jle.t. has been approved by the eemmissieB 
Diyision of Workers' Compensation if it finds that the agreement 

48 has been entered into through mistake of fact by the petitioner 
or through fraud. Except in the case of fraud on the part of the 

50 employee, an employee is not barred by any time limit from filing 

Page 50-LR2767(4) 

.. ) 

) 

) 



/'-"\ ( . 

n 
" 

.' .. 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

HOUSE AMENDMENT 
L.D. 1957 

"A- " to COMMITTEE AMENDMENT "A" to H. P . 1372, 

a petition to have the matters covered .~by the agreement 
determined in accordance with this Act as though the agreement 
had not been approved. 

2. Compensation payment scheme. Notwithstanding section 
51-B, subsection 7, a party may petition the eemmissieB Division 
of Workers' Compensation wi thin one year of ini tiation of the 
payment scheme, award or decree to reopen any case in which fraud 
on the part of the opposing party is alleged. If the eemmissieB 
hearing officer finds that the petitioning party had exercised 
due diligence in investigating the initial claim and further 
finds that fraud occurred, the eeRURissieB hearing officer . may 
reopen the case as to any issue whieh ~ may have been affected 
by the fraudulent act and may terminate or modify an employer's 
obligation to make payment upon a finding that fraud on the part 
of a party affected the employer's obligation to make payment. 

Except in the case of fraud on the part of the ~mployee, an 
employee is not barred by any time limit from filing a petition 
to have any issues determined in accordance with this Act as 
though the payment scheme had not been initiated. 

Sec. 72. 39 MRSA §103-A, as enacted by PL 1981, c. 514, §6, 
is repealed. 

Sec. 73. 39 MRSA §103-B, as amended by PL 1989, c. 412, §§1, 
2, 4 and 5, is further amended to read: 

§103-B. Appea1 from the Division of Workers' Compensation 
decision 

1. Procedure. An appeal sha±± may be taken from the 
eemmissieB hearing officer's decision by filing a copy of the 
decision, order or agreement, with the ElivisieB Administrative 
~ within 20 days after receipt of notice of the filing of the 
decision by the eemmissieB-et-eemmissieBet hearing officer. 

Any party in interest may present copies of any order, decision 
or agreement to the clerk of the ElivisieB~. Appeals are to 
a single Judge of the Administrative Court or an AsSociate Judge 
of the Administrative Court. 

The failure of an appellant who timely notifies the ElivisieB 
~ of his ~ desire to appeal to provide a copy of the 
decision, order or agreement appealed from sha±± does not affect 
the jurisdiction of the ElivisieB ~ to determine the appeal on 
its merits unless the appellee shows substantial prejudice from 
that failure. 
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1372, 

aT--Ba&i£n--~he~e-~~~-~-aFFea!-~pe£-~~~~--~ae~ 

~eHBa-By-~he-~~~~-~~~~~rr~~~~-~e-ee~~ee~ 

maB~~es~-e~~e~-e~-~B~Hs~~eeT 

2-A. Basis. There shall ~ be no appeal upon questions of 
6 fact found by ~he-~~~~~~~--ay-~£y-~~- the hearing 

officer. 
8 

3. Action. The a~"Y~s~eB ~, after due consideration, 
10 may reverse or modify any decree of the eemm~ss~eR Division of 

Workers' Compensation and shall issue a written decision. The 
12 written decision of the a~v~s~e:e.--s-hc?d.,l court must be filed with 

the eemm~ss~eB commissioner and mailed to the parties or their 
14 counsel. 

16 4. Costs. If the employee prevails, costs of appeal shall 
J!llIJit be allowed, including the record, and including reasonable 

18 attorneys' fees as provided for under section 110. No attorney 
who represents an employee who prevails in an appeal before the 

20 a~"Y~s~eB court may recover any fee from that client for that 
representation. Any attorney who violates this paragraph shall 

22 !ese--h-i-s loses that fee and is liable in a court suit to pay 
damages to the client equal to 2 times the fee charged that 

24 client. 

26 

28 

30 

32 

5. Publication of decisions. The a~"Y~s~eR court shall 
biennially publish its significant workers' compensation 
decisions and make them available to the public at such cost as 
is required to pay for suitable publication. Copies of all 
written decisions shall must be distributed to the State Law 
Library and the county law libraries. 

Sec. 74. 39 MRSA § l03·C, as amended by PL 1985, c. 372, Pt. 
34 A, §4l, is further amended to read: 

36 §103-C. Appeal from a decision of the Administrative Court 

38 1. Procedures. Any party in interest may present a copy of 
the decision of the a~v~s~eB ~ to the. clerk of the Law Court 

40 wi thin 20 days after receipt of notice of the filing of the 
decision ay-~he-~~~~. Within 20 days after the copy is filed 

42 with the Law Court, the party seeking review by the Law Court 
must file a petition seeking appellate review with the Law Court, 

44 setting forth a brief statement of the facts, the error or errors 
of law wh~eh ~ are alleged to exist and legal authority 

46 supporting the position of the appellant. 

48 

50 

2. Rules. The Law Court shall 
procedures for the review of petitions 
decisions of the a~"Y~s~eR ~. 
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3. Discretionary appeal; action. Upon the approval of 3 or 
more members of a panel consisting of no less than 5 justices of 
the Law Court, th~ petition for appellate review may be granted. 
If the petition for appellate review is denied, then the decision 
of the aivisieB-££a~~-~ court is final. The petition shall ~ 
be considered on written briefs only. 

If the petition for appellate review is granted, then the clerk 
of the Law Court shall notify the parties of the briefing 
schedule consistent with the Maine Rules of Civil Procedure, and 
in all respects the appeal before the Law Court shall ~ be 
treated as an appeal in an action in which equitable relief has 
been sought. The Law Court may, after due consideration, reverse, 
modify or affirm any decision of the aivisieB ~. 

4. Costs. In all cases of appeal to the Law Court in which 
the employee prevails, it may order a reasonable allowance to be 
paid to the employee by the employer f6r expenses incurred in the 
proceeaings of the appeal, including the record, but' n'ot 
including expenses incurred in other proceedings in the case. 
Reasonable attorneys' fees shall must be allowed as provided for 
under section 110. No attorney who represents an employee who 
prevails in an appeal before the court may recover any fee from' 
that client for that representation. Any attorney who violates 
this paragraph shall-.,l.g.s.e....-h-i-s- loses the fee and is liable in a 
court suit to pay damages to the client equal to 2 times the fee 
charged that client. 

Sec. 75. 39 MRSA §103-D, as amended by PL 1981, c. 698, §197, 
is further amended to read: 

§103-D. Report to the Law Court 

Decisions of the eemmissieB Administrative Court may be 
reported directly to the Law Court pursuant to the Maine Rules of 
Civil Procedure, Rule 72. 

Sec. 76. 39 MRSA §103-E, as amended by PL 1981, c. 698, §198, 
is further amended to read: 

§103-E. Enforcement of decisions of Division of Workers' 
Compensation 

Any decision of the eemmissieBeFs-~-~~-aivisieB-~.,l-~ 
Division of Workers' Compensation is enforceable by the SHpeFieF 
~eHF1: Division of Workers' Compensation by any suitable process 
including execution against the goods, chattel and real estate 
and including proceedings for contempt for willful 'failure' or 
neglect to obey the orders t decisions or aeeFees agreements of 
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the eel:l.iE't: Division of Workers' Compensation, or in any other 
manner that decrees for equitable relief may be enforced. Any 
FaiE't:y-~~-int~~-may-~e£e£~-~~,~F~~~~-BY-~~~~F~-e~ 
t:he--e~££.,i-e£--o-r--G-~-t.he--E1-i-¥-i-s-i-on,-_~.,.aBy-e-Fe.e-F--o-r--d-e-G-i-s-i-G-&-e~ 

t:he-~~~-~--e~~~~-~.,i¥.,i£.,i~--r--o-r--ef-~&y-~~-e~ 

a§iE'eemeBt:~~~~-~he--eemm.,i££.,ie£:~~-~~-ele-Fk-~-~F~-~eiE' 
t:he--ee~B~y--~&-~~-~~--~~~-~~~--~--.,i~~-~Be--iB~l:l.FY 
eeel:l.FiE'ee-wit.Be~t.-t.Be-~~~-~~~~~1er~~-~F~-~F-~he-Gel:l.Bt:y 

e~-KeBBeBeeT-~Wh~~F9£-~~~~-~-S~~Fi-G-F-Ge~F~ hearing 
officer shall render a pro forma decision in accordance t:heiE'ewit:h 
with any order or decision of the Division of Workers' 
Compensation and cause all interested parties to be notified. 
The decision sha~~--ha¥-e h£§. the same effect and all proceedings 
in relation thereto sha~~ must thereafter be the same as though 
rendered in an action in which equitable relief is sought, duly 
heard and determined by the eel:l.Ft: Division of Workers' 
Compensation. The decision sha~~ !!lY.ltl'. be for enforcement of a 
eemmissieB Division of Workers' Compensation decision, order or 
agreementf--aFFea~& Appeals from a eemmissieB Division of 
Workers' Compensation decision, order or agreement sha±± must be 
in accordance with section 103-B. 

Sec. 77. 39 MRSA §104·A, .as amended by PL 1989, c. 503, Pt. 
24 B, §180, is further amended to read: 

26 §104-A. Compensation pa:yments; penalty 

28 The employer or insurance carrier shall make compensation 
payments as follows: 

30 
1. Order or decision. With regard to injuries occurring 

32 prior to January 1, 1984, within 10 days after the receipt of 
notice of an approved agreement for payment of compensation, or 

34 with regard to injuries occurring after December 31, 1983, within 
the time limits specified in section 51-B, or within 10 days 

36 after any order or decision of the eemmissieB Division of 
Workers' Compensation awarding compensation. Payment sha±± may 

38 not be suspended thereafter in the event of appeal to the 
Ap~e±±at:e--D-j,.v..i-s-ion- Administratiye Court as provided in section 

40 103-B or, if the eivisieB ~ finds that the employee is 
entitled to compensation, in the event of appeal to the Law Court 

42 from a decision of the eivisieB ~ as provided in section 
103-C, except that the eemmissieB Division of Workers' 

44 Compensation shall retain jurisdiction, pending the decision on 
appeal, to enter orders or decisions as provided in section 100. 

46 If the eemmissieB Division of Workers' Compensation, after a 
review of incapacity under section 100, issues an order or 

48 decision denying compensation to an employee, compensation sha±± 
!!lY.ltl'. be suspended from the date of the eemmissieB'!'s order or 

50 decision, notwithstanding any appeal of that order or decision to 
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the eivisieB ~ as provided in section 103-B, or any report 
or appeal to the Law Court as provided in sections 103-C and 
103-D. The employer or insurer may recover from an employee 
payments made pending appeal to the AFFe;!,;!,at=e--Di.".-i-s-i~ court or 
pending report or appeal to the Law Court if and to the extent 
that the AFFe1;!,at=e-~4v4£4eB Administrative Court or the Law Court 
has decided that the employee was not entitled to the 
compensation paid. The eemmissieB-£haJJ-~~ Diyision of Workers' 
Compensation has full jurisdiction to determine the amount of 
overpayment, if any, and the amount and schedule of repayment, if 
any. The eemmissieB Division of Workers' Compensation, in 
determining whether or not repayment should be made q.nd the 
extent and schedule of repayment, shall consider the financial 
situation of the employee and ais the emplovee's family and saa1;!, 
may not order repayment waiea ~ would work hardship or 
injustice. 

2-A. Failure to pay within time limits. An employer or 
insurance carrier who fails to pay compensation, as provided in 
this section, saa;!,;!, must be penalized as provided in this 
subsection. 

A. Except as otherwise provided by section 51-B, subsection 
9, if an employer or insurance carrier fails to pay 
compensation as provided in this section, the eemmissieB 
Superintendent of Insurance shall assess against the 
employer or insurance carrier a forfeiture of up to $199 
~ for each day of noncompliance. If the eemmissieB 
superintendent finds that the employer or insurance carrier 
was prevented from complying with this section because of 
circumstances beyond their control, no forfeiture may be 
assessed. 

(1) QBe-aa;!,~-~~-~~ The forfeiture saa;!,;!, must be paid 
to the employee to whom compensation is due aBe--b'-.6-
saa;!';!'-he-~~~~-~~-eemmissieB-aB~-~~~it~-~-t=ae 

GeBe'E'a;!,-~l:lBe. 

(2) If a forfeiture is assessed against any employer 
or insurance carrier under this subsection on petition 
by an employee, the employer or insurance carrier saa;!,;!, 
!!l!.!..§.t pay reasonable costs and attorney fees, as 
determined by the eemmissieB superintendent, to the 
employee. 

(3) Forfeitures assessed under this subsection may be 
enforced by the Sl:lFe'E'ie'E'-~r~ Division of Workers' 
Compensation as'provided in section 103-E. 
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B. Payment of any forfeiture assessed under this subsection 
sha** ~ not ee considered an element of loss for the 
purpose of establishing rates for workers' compensation 

4 insurance. 

6 2-B. Failure to secure pa:yment. If any employer, who is 
required to secure the payment to his employees of the 

8 compensation provided for by this Act, fails to do so, the 
employer is subject to the penalties set out in paragraphs A, B 

10 and C. The failure of any employer to procure insurance coverage 
for the payment of compensation and other benefits to his 

12 employees in compliance with sections 21-A and 23 constitutes a 
failure to secure payment of compensation within the meaning of 

14 this subsection. 

16 

18 

20 

22 

24 

26 

28 

30 

A. The employer is guilty of a Class D crime. 

B. The employer is liable to pay a civil penalty of up to 
$10,000, payable to the Second Injury Fund. 

C. The employer, if organized as a corporation, is subject 
to revocation or suspension of its authority to do business 
in this State as provided in Title 13-A, section 1302. The 
employer, if licensed, certified, registered or regulated by 
any board authorized by Title 5, section 12004-A, or whose 
license may be revoked or suspended by proceedings in the 
Administrative Court or by the Secretary of State, is 
subject to revocation or suspension of his the employer' s 
license, certification or registration. 

Prosecution under paragraph A does not preclude action under 
32 paragraph B or C. 

34 If the employer is a corporation, any· agent of the corporation 
having primary responsibility for obtaining insurance coverage is 

36 liable for punishment under this section. Criminal liability 
sha** !!ll!§.t be determined in conformity with Title 17-A, sections 

38 60 and 51. 

40 3. Certificate. Notwithstanding any other provision of law 
or rule of evidence, the certificate of the Director of 

4t Administrative Services, under seal of the eeHlHlissi-eB Department 
of Labor, sha** !!ll!§.t be received in any court in this State as 

44 pr ima facie evidence of facts pertaining to insurance coverage 
records contained in the certificate or within the documents 

45 attached to the certificate. 

48 Sec. 78. 39 MRSA §104.B, sub-§§3 and 4, as enacted by PL 1981, 
c. 474, §4, are amended to read: 

50 
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3. Subrogation. Any insurer determined to be liable for 
benefits under subsection 2 sha!! must be sUbrogated to the 
employee's rights under this Act for all benefits the insurer has 
paid and for which another insurer may be liable. Any such 
insurer' may, in accordance with rules FreseribeEl adopted by the 
eemmissieB superintendent, file a Fet:it:ieB-...;fo..r---aB request for 
appointment of an arbitrator to determine apportionment of 
liability among the responsible insurers. ~he--8ammi&&ieB-~~ 

j~risaiet:ieB--~--~~~--elaim&--~e~--~~~~--~~--t:his 
seet:ieBT-IB--aBy-~~~~~~-~~-ionment~~-~B~~~~-i&-be~Ba 
as-~~-aBy-~~~~-ef-~~--eF-~~~~~~-~he--~-maEle--~-a 

Frier-¥~~-i-n--whi8h-.,i~--was--:ae-t;.-a--pa-r-t-y-. The arbitrator's 
decision is limited to a choice between the submissions of the 
oarties and mav not be calculated bv averaging. Within 30 days 
of the request, the Superintendent of Insurance shall appoint a 
neutral arbitrator who shall decide, in accordance with the rules 
adopted by the Superintendent of Insurance, respective liability 
among or between insurers. Arbitration pursuant to this 
subsection will be the exclusive means for resolving 
apportiOnment disputes among insurers and the decision of the 
arbitrator is conclusive and binding among all parties involved. 

4. Consolidation. The eemmissieB---e-r---any---e,emmissieB8r 
Division of Workers' Compensation may consolidate some or all 
proceedings arising out of multiple injuries. 

Sec. 79. 39 MRSA §106, as repealed and replaced by PL 1987, 
c. 559, Pt. B, §46, is amended to read: 

§l06. Reports to Department of Labor; notice to employer of 
settlement 

1. Injuries. Whenever any employee has reported to an 
employer under the Act any injury arising out of and in the 
course of his the employee's employment whieh ~ has caused the 
employee to lose a day's work er-h-a£-~~~-~-serviees-~-~ 
FhysieiaB, or whenever the employer has knowledge of any such 
injury, the employer shall report the injury to the eemmissieB 
Department of Labor within 7 days after he the employer receives 
notice or has knowledge of the injury. The employer shall also 
report the average weekly wages or earnings of the employee, 
together with any other information required by the eemmissieB 
Department of Labor. The employer shall report whenever the 
injured employee resumes his employment and the amount of his the 
employee's wages or earnings at that time. The employer shall 
keep a record of all injuries that require medical treatment; 

ay--~~~~~-~--aBy-~~~~--is-~-wit:h-~ 
iBj~rea--emF~eyee--~---t~-~~--~---~B~~ra~--eaFFieF--Eer 
eemFeBsat:ieB--eeveriB~--aBy--sFeeiEie--Feriea--~Baer--aB--aFFrevea 
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a~teeffieH~-er-a-4€£~~7-~-~~~~~-~~~-B&~&~-eF-~aF~i~± 

iHea~aei~y-~~--ha£-~r-~£€-~~~~F-~--eaFFieF-~~--~ile 

wi~h-~he-~~mm4££~~£-~~~~~~~--~-~~~~&~-Feeei~~-eF 

a~reeffieH~-~~-~-~he-~~~-~~-~he--B&~~-~--e~ 
ffieHey-~a44-~~~-~F-~h&~-~eriea-~-~~~-~-~~-se~~±effieH~ 

reeei~~-~F-~~--~£--He~-~~aG~~-~it~--~h€--eemmissieH~s 

a~~reva±T 

2-A. Se~tlements. Settlements ~ sub.igtl ~o ~ 
10 subsection. 

12 A. Whenever any settlement is made with an injured employee 
by the employer or insurance carrier for compensation 

14 covering any specific period under an approved agreement or 
a decree', or covering any period of total or 'partial 

16 incapacity that has ended, the employer or carrier shall 
file with the Division of Workers' Compensation a duplicate 

18 copy of the settlement receipt or agreement signed by the 
employee showing the total amount of money paid to the 

20 employee for that period or periods, but the settlement 
receipt or agreement is not binding without the approval of 

22 the Division of Workers' Compensation. 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

B. At least 14 days prior to submitti'ng any residual market 
settlement agreement having a present value in excess of 
$10,000 to the Diyision of Workers' Compensation for 
approval, the insurance carrier must give notice of the 
settlement to the employer. If the employer objects to the 
settlement agreement, the employer must give notice of the 
grounds for objection to the carrier' within 7 days of 
receipt of the agreement. After giving notice of objection, 
the employer may appeal inclusion of all or part of the 
settlement payment in calculation of the experience 
modification factor to the Superintendent of Insurance. 
Within 30' days from the date notice of appeal was filed, 
both parties must submit any relevant information to the 
superintendent. and within 60 days from receipt of the 
appeal notice, the superintendent shall issue a decision 
based ypon the written submissions of the parties. Upon 
issuance of a decision by the superintendent, either party 
may request a hearing before the superintendent pursuant to 
Title 24-11., section 229. The procedures set forth in Title 
24-11., section 2320 do not apply to appeals pyrsuant to this 
section. 

46 3~ Return to employment. Any person rece~v~ng compensation 
under this Act who returns to employment or engages in new 

48 employment after his that person's injury shall file a written 
report of that employment with the eemmissieH Department of Labor 

50 and his ~ previous employer within 7 days of his that person's 
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return to work. This report sRa;!,;!, ~ include the identity of 
the employee, his the employer and the amount of his ~ 
employee's weekly wages or earnings received or to be received Qy 
the employee. The Department of Labor shall notify the employee 
in writing of the employee's obligations under this subsection 
and of the penalties applicable under section 113. 

Sec. 80. 39 MRSA §106-A, as amended by PL 1983, c. 682, §8, 
is further amended to read: 

§106-A. Notice by the Division of Workers' Compensation 

Within 15 days of receipt of an employer's notice of injury, 
14 as required by section 106, unless it has received a petition for 

award of compensation relating to the injured employee, the 
16 eemmissieB Division of Workers' Compensation shall take 

reasonable steps to notify the employee that, unless the employer 
18 disputes the claim, the employer is required to pay compensation 

within the time limits established in section 51-B, subsections 3 
20 and 4; that a petition for award may be filed; section 110 of the 

Act provides for the payment of attorney's fees under certain 
22 circumstances; and rights under the Act may not be protected 

unless a petition of award or memorandum of payment is on file 
24 with the eemmissieB Division of Workers' Compensation within 2 

years of the injury. 
26 

Sec. 81. 39 MRSA §107, sub-§I, as repealed and replaced by PL 
28 1989, c. 434, §9, is amended to read: 

30 1. Completion of forms. Every insurance company insuring 
employers under this Act shall fill out any blanks and answer all 

32 questions submitted that may relate to policies, premiums, amount 
of compensation paid and such other information as the esmmissisR 

34 commissioner or the Superintendent of Insurance may determine 
important, either for the proper administration of this Act or 

36 for statistical purposes. 

38 Sec. 82. 39 MRSA §108-A, as enacted by PL 1987, c. 559, Pt. 
B, §49, is amended to read: 

40 
§108-A. Reports and data collection 

42 
1. OccupationaJ. injuries and illnesses. The Director of 

44 the Bureau of Labor Standards shall provide an annual report 
concerning the number and character of occupational injuries and 

46 illnesses and their effects, as required under Title 26, section 
42. 

48 
The ehai~ffiaR-~~-~~-~~€€J~ commissioner shall assist the 

50 Director of the Burea~ of Labor Standards to ensure that 
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necessary information regarding the administrative processes, 
costs and other factors related to the ,Workers' Compensation Act 
and the eeelipat:ieBal--d-isease -.J-aw Occupational Disease Law are 
included in the report. The Commissioner of Human Services and 
the Director of the Bureau of Health shall provide the Director 
of the Bureau of Labor Standards with any information in their 
possession related to occupational injuries and illnesses. The 
Superintendent of Insurance shall provide the following 
information to the Director of the Bureau of Labor Standards on 

10 an annual basis: 

12 A. A tabulation of premium and loss data, on an accrual 
accounting basis, regarding those insurance companies 

14 authorized by the Bureau of Insurance to write workers' 
compensation in the State; and 

16 

18 

20 

22 

24 

26 

28 

30 

B. Similar data for self-insurance workers' compensation 
plans regulated by the Bureau of Insurance. 

2. Workers' compensation system. The Director of the Bureau 
of Labor Standards, the Superintendent of Insurance and the 
ehai:E=HlaB--o-f--,U!.e-~i-s-s-~ commissioner shall meet at least 3 
times a year with appropriate staff and other state agencies to 
review the areas of data collection pertaining to the workers' 
compensation system, as well as interpret and coordinate 
appropriate data collection programs. The El.i:E=eese:E= commissioner 
shall chair this group. The group shall submit an annual report 
to the Governor and the Legislature as to the results of their 
data collection, as well as a profile of the workers' 
compensation system, including costs, administration, adequacy 
and timeliness of benefits and an evaluation of the entire 

32 workers' compens~tion system. 

34 The Director of the Bureau of Labor Standards, the Superintendent 
of Insurance and the ehai:E=HlaB-~~-~~-~~££~e£ commissioner 

36 shall provide any further occasional reports through their joint 
or individual efforts that they consider necessary to the 

38 improved function and administration of the Workers' Compensation 
Act an'd the eeelipat:ieBal-El.isease-law Occupational Disease Law. 

40 
Sec. 83. 39 MRSA §110, as amended by PL 1985, c. 431, §2, is 

42 further amended to read: 

44 §110. Witness and attorney's fees allowable 

46 1. Injuries prior to June 30, 1985. When the eeHlHlissieB-e~ 

eemmissieBe:E= Diyision of Workers' Compensation finds that an 
48 employee has instituted proceedings under this chapter on 

reasonable grounds and in good faith or that the employer through 
50 or under his the employer's insurance carrier has instituted 
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proceedings under this chapter, the eeHIfRissieB--<H:"--€eHIfR-iss-ieBe£ 
Division of Workers' Compensation may assess the employer co·sts 
of witness fees and a reasonable attorney's fee, when in the 
eeHIfRissieB.!.s--o-r--e9lllffiissie:ee:t=-.!..s judgment of the hearing officer. 
the witnesses and the services of the attorney were necessary to 
the proper and expeditious disposition of the case. The employer 
may not be assessed costs of an attorney's fee attributable to 
services rendered prior to one week after the informal conference 
under section 94-B· or, if the informal conference is waived, 
services rendered prior to the date of that waiver, unless a 
party adverse to the employee was so represented at that stage. 

No attorney representing. an employee in a proceeding under this 
14 Act may receive any fee from that client for an appearance before 

the 8eHIfRissieB Division of Workers' Compensation, including 
15 preparation for that appearance, except as provided in section 

94-B, subsection 3. Any attorney who violates this ~ata~tapa 

18 shall-Jese-h-is provision loses that fee and saall-ae is liable in 
a court suit to pay damages to the client equal to 2 times the 

20 fee charged for that client. 

22 Netwi~hstaBaiB~--aBy--etaet--ptevisieB--e~--tais--saaseetieBT--tae 

empleyet-may-£l.e-- assessed--a-..:r~1e-~1::-t.G-Pne-y-~-f.e.e.-:E-eF-setvi8es 
24 teBaetea~~e-~~~~-i:e-eKe€~~-iB~-~~~-~~F-seetieB 

lQQT-SaBSe8tieB-4T-pata~tapa-AT 

25 
This subsection aees--:ee~-~~~y- applies to iB~atea employees 

28 injured ~evetBea-ay-saaseetieB-~ prior to June 30. 1985. 

30 2. Injuries on or after June 30, 1985. If an employee 
prevails in any proceeding involving a controversy under this 

32 Act, the eeHIfRissieB---o-r---eGrI!ffiis-s-i-a-:ae:t=- Division of Workers' 
Compensation may assess the employer costs of a reasonable 

34 attorney's fee and witness fees whenever the witness was 
necessary for the proper and expeditious disposition of the case. 

35 
The employer may not be assessed costs of an attorney's fee 

38 attributable to services rendered prior to one week after the 
informal conference under section 94-B or, if the informal 

40 conference is waived, services rendered prior to the date of that 
waiver, unless a party adverse to the employee was so represented 

42 at that stage. 

44 No attorney representing an employee who prevails in a proceeding 
involving a controversy under this Act may receive any. fee from 

45 that client for an appearance before the 8eHIfRissieB Diyision of 
Workers' Compensation, including preparation for that appearance, 

48 except as provided in section. 83, subsection 7 and section 94-B, 
subsection 3. Any attorney who violates this pata~tapa--sha-l-l-

50 lese-hl-s provision loses that fee and ae is liable in a court 
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suit to pay damages to his the client equal to 2 times the fee 
charged for that cli~nt. 

4 This subsection applies only to employees injured on and afte.r 
the eEEee~ive-ea~e-eE-~his-s~see~ieaJune 30, 1985. 

6 

8 

10 

12 

14 

16 

18 

20 

22 

A. For the purposes of this subsection, "prevail" means to 
obtain or retain more compensation or benefits under the Act 
than were offered to the employee. by the employer in writing 
before the proceeding was instituted. If no such offer was 
made, "prevail" means to obtain or retain compensation or 
benefits under the Act. 

B. Any employee, employer or insurance carrier involved in 
any proceeding involving a controversy under this Act shall 
report to the eemmissiea Division of Workers' Compensation, 
on forms provided by the eemmissiea commissioner, any 
amounts that he that employee, employer or insurance carrier 
has paid for legal assistance in that proceeding, including 
any amount paid for an employee's legal fees under this 
subsection. 

3. Attorney's fees; reimbursement levels. In order to 
24 ensure appropriate limitation on the cost of attorney's fees, 

charges for legal fees may not exceed 5% of the discounted 
26 present value of the case, but in no case may any fee exceed 

$4,000 or actual billable hours, whichever is less. 
28 

Sec. 84. 39 MRSA §110·A, as enacted by PL 1987, c. 559, Pt. 
30 B, §50, is amended to read: 

32 §110-A. Appearance by officer or employee of corporation or 
partnership 

34 
The appearance of an authorized officer, employee or 

36 representative of a party in any hearing, action or proceeding 
before the eemmissiea Division of Workers' Compensation in which 

38 the party is participating or desires to participate is not an 
unauthorized practice of law and is not subject to any criminal 

40 sanction. If the appearance of such an officer, employee or 
representative prevents the efficient processing of any 

42 proceeding, the eemmissiea Division of Workers' Compensation, in 
its discretion, may remove that person from representation of the 

44 party. 

46 Sec. 85. 39 MRSA §111, as amended by PL i989, c. 251, §2, is 
further amended to read: 

48 
§111. Discrimination 

50 
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No employee shall ~ be .discriminated against by any 
2 employer in any way for testifying or asserting any claim under 

this Act. Any employee who is so discriminated against may file a 
4 petition alleging a violation of this section. The matter shall 

!!!JJ..2..t. be referred to a: eeHUllissieneF hearing officer for a formal 
6 hearing under section 98, but any eeHUllissieneF hearing officer 

who has previously rendered any decision concerning the claim 
8 must be excluded. If the employee prevails at this hearing, the 

eeHUllissieneF hearing officer may award the employee reinstatement 
10 to his the employee's previous job, payment of back wages, 

reestablishment of employee benefits and reasonable attorneys' 
12 fees. 

14 This section applies only to an employer against whom the 
employee has testified or asserted a claim under this Act. 

16 Discrimination by an employer who is not the same employer 
against whom the employee has testified or asserted a claim under 

18 this Act is governed by Title 5, section 4572, subsection 1, 
paragraph A. 

20 
Sec. 86. 39 MRSA §lll-A, sub-§3, 1[C, as enacted by PL 1989, c. 

22 468, is repealed. 

24 Sec. 87. 39 MRS A §112, as amended by PL 1985, c. 372, Pt. A, 
§44, is further amended to read: 

26 
§112. Protection 

28 
No statement, except made in proceedings before the WeFkeFs~ 

30 bemFensa~ien-~eHUll4££4eB Diyision of Workers' Compensation, to any 
investigator or employer's representative, of any kind, oral or 

32 written, recorded or unrecorded, made by the injured employee 
shall may be admissible in evidence or considered in any way in 

34 any proceeding under this Title unless: 

36 1. In writing. It is in writing; 

38 2. Delivery of t~e copy to employee. A true copy of said 

40 

42 

44 

46 

48 

50 

statement is delivered to the employee by certified mail; 

3. Employee advised in writing. 
previously advised in writing: 

The employee has been 

A. That the statement may be used against him the employee; 

B. That the employer (insurance carrier) may have pecuniary 
interest adverse to the employee; 

C. The employee may consult with counsel prior to making 
any statements; 
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':.4" to COMMITTEE AMENDMENT "A" to H. P . 

D. The employee may decline to make any statement; and 

1372, 

E. The employer may not discriminate against him the 
employee in any manner for refusing to make such a statement 
or exercising in any way his the. employee's rights under 
this Title. 

This section sha;!,;!, does not apply to agreements for the 
10 payment of compensation made pursuant to the Workers' 

Compensation Act or to the admissibility of statements to show 
12 compliance with the notice requirements of sections 63 and 64. 

14 This section does not apply to injured employees governed by 
section 112-A. 

16 
Sec. 88. 39 MRSA §113, as enacted by PL 1987, c. 559, Pt. B, 

18 §51, is amended to read: 

20 §113. Penalties 

22 

24 

26 

The following provisions 
commissioner's authority to impose 
this Act or rules adopted under this 

govern 
penalties 
Act. 

the 
for 

esmmiss:!'sB.!.s 
violations of 

1. Reporting violations. The eha:!'rmaB commissioner may 
assess a civil penalty, not to exceed $100 for each violation, 

-28 upon any person: 

30 

32 

34 

36 

A. Who fails to file or complete any report or form 
required by this Act or rules adopted under this Act; or 

B. Who fails to file or complete 
within the time limits specified 
adopted under this Act. 

such a 
in this 

report or form 
Act or rules 

2. General authority. The eha:!'rmaB commissioner may 
38 assess, after hearing, a civil penalty in an amount not to exceed 

$1,000 for an individual, and $10,000 for a corporation, 
40 partnership or other legal entity for any willful violation of 

this Act, fraud or intentional misrepresentation. The eha:!'rmaB 
42 commissioner may also require that person to repay any 

compensation received through a violation of this Act, fraud or 
44 intentional misrepresentation or to pay any compensation withheld 

through a violation of this Act, fraud or misrepresent.ation, with 
46 interest at the rate of 10~ per year. 

48 

50 

. ',' .. 

3. Appeal. Imposition of a penalty under 
deemed to be final agency action subject to 
Superior Court, as provided in Title 5, chapter 
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HOUSE AMENDMENT ",4" to COMMITTEE AMENDMENT "A" to H. P . 
L.D. 1957 

1372, 

VII. Notwithstanding Title 5, section 11004, execution of a 
penalty assessed under this section is stayed during the pendency 
of any appeal under this subs,ection. The Attorney General shall 
represent the eemmissieB commissioner in any appeal under this 
subs~ction or the eemmissieB commissioner may retain private 
counsel for that purpose. 

4. Enforcement and collection. Penal ties assessed under 
this section are in addition to any other remedies available 
under this Act and are enforceable. by the Superior Court under 
section 103-E. 

A. The Attorney General shall prosecute any action 
necessary to recover penalties assessed under this section 
or the eemmissieB Diyision of Workers' Compensation may 
retain private counsel for that purpose. 

B. If any person fails to pay any penalty assessed under 
this section and enforcement by the Superior Court is 
necessary: 

(1) That person shall pay the costs of prosecuting the 
action in Superior Court, including reasonable attorney 
fees; and 

(2) If his ~ failure to pay was without due cause, 
any penalty assessed upon that person under this 
section shall must be doubled. 

C. All penalties assessed under this section are payable to 
the General Fund. 

5. Not an element of loss. An insurance carrier's payment 
of any penalty assessed under this section shall may not be 
considered an element of loss for the purpose of establishing 
rates for workers' compensation insurance. 

Sec. 89. 39 MRS A c.l, sub-c. V is enacted to read: 

SUBCHAPTER V 

MEDICAL COORDINATION 

S13I. Rules 

The commissioner may adopt rules. subject to section 92. 
subsection I. to coordinate medical "and occupational health 
services to injured employees to ensure the delivery of 
appropriate medical and occupational health services. 
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1372, 

particularly to injured workers participating in rehabilitation 
under this Title. 

4 §132. Office of Medical Coordination; Medical coordinator 

·6 10 Office of Medical Coordination; appointment. The Office 
of Medical Coordination is established and .must be maintained 

8 under the direction of a medical coordinator, in this subchapter 
referred to as the "coordinator," who is appointed by and serves 

10 at the will of the commissioner. The coordinator reports to and 
is directed by the commissioner. 

12 
2. Qualifications. The coordinator must be qualified by 

14 training, professional experience or education in employment 
rehabilitation, medical treatment and occupational health and 

16 safety and must be familiar with the workers' compensation system. 

18 3. Powers and duties. In addition to any other provisions 
in this subchapter, the coordinator has the following powers and 

20 duties. 

22 A. The coordinator is responsible for the receipt of 
reports and other information required under this Title and 

24 may require supplementary information needed to fUlfill the 
purposes of this subchapter. 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

B. The coordinator shall: 

(1) Monitor medical and occupational health services 
provided to injured workers under this Title; 

(2) Encourage agreement and attempt to conciliate 
differences regarding medical and occupational health 
services issues; 

(3) Provide leadership in 1Jle. development of 
occupational health centers; 

(4) Review and make recommendations regarding the fee 
schedule established in section 52-B; 

(5) Review and make recommendations regarding the 
necessity of medical services provided under this Act; 
~ 

(6) Oversee the services of the independent medical 
examiner and advj.se the commissioner and the 
independent medical examiner. 
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HOUSE AMENDMENT "A-" to COMMITTEE AMENDMENT "A" .to H.P. 1372, 
L.D. 1957 

C. The coordinator shall assist the commissioner in 
developing rules regarding the prov~s~on of appropriate 
medical services to injured workers. including those 
services designed to foster the ability to return to active 
employment. 

D. The coordinator shall make efforts to educate and 
disseminate information to all persons interested in medical 
and occupational health services as they relate to injured 
workers. 

The coordinator may not provide direct medical services under 
this subchapter. Those services must be provided by private and 

. public medical professionals and occupational health centers. 
Nothing in this subsection should be interpreted to limit 
programs and services that may be provided by other state 
agencies or the coordination of providers with those program and 
services. 

4. Access to records. Except for purposes directly 
connected with the administration of the Office of Medical 
Coordination. a person may not solicit. disclose. receive or make 
use of. or authorize. knowingly permit. participate in or 
acquiesce in the use of. any list of names of individuals or any 
information concerning individuals applying for. or rece~v~ng 

rehabili tation services. directly or indirectly derived from the 
records. papers. files or communications of the Office of Medical 
Coordination or acquired in the course of the' performance of 
official duties. This subsection does not prevent any employee 
or that person I s employer from Obtaining or viewing information 
relating to the medical coordination services provided to that 
employee under this subchapter. 

Sec. 90. 39 MRSA §192, as amended by PL 1977, c. 696, §415, 
is further amended to read: 

§192. Impartial medical advice 

On request of a party or on ·its own motion the eemmissiea 
Division of Workers I Compensation may in occupational disease 
cases appeia~-~-~-~re-~~--aae--~~~~~-~~~~ 
~seiF-~~~-~-aae-~~-~-Be-~-~-aBe-paJ~~-~se 
eemmissiea make referrals to an independent medical examiner. 
'±'sese--appg-:i-n-t.-ees The independent medical examiner shall examine 
the employee and inspect the industrial conditions under which se 
the employee has worked in order to determine the nature, extent· 
and probable duration of sis the employee··s occupational disease, 
the likelihood of its origin in the industry and the date of 
incapacity. Section 65 of the Workers I Compensation Act ssa;I.;I. 
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aE'E'ly applies to the filing and subsequent proceedings on their 
reportr and to examinations and treatments by the employer. 

4 If claim is made for death from an occupational disease, an 
autopsy may be ordered by the eeFlUR~ss~eR Division of Workers' 

6 Compensation under the supervision of slieh--i~-t-i-ad--appe-i-:&t;e.e.& 

an independent medical examiner. All proceedings for or payments 
8 of compensation to any claimant refusing to permit such autopsy 

when ordered shall must be and remain suspended upon and during 
10 the continuance of such refusal. 

12 Sec. 91. Study. The Superintendent of Insurance shall conduct 
a study of the methods of coverage and corresponding premium 

14 costs applicable to the logging industry and report to the Joint 
Standing Committee on Banking and Insurance and the Joint 

16 Standing Committee on Labor by January 1, 1992. 

18 Sec. 92. Transition provision. wi thin 90 days from the 
effective date of this Act, the Superintendent of Insurance shall 

20 hold a hearing and issue a decision that determines the effect of 
the changes in law provided for in this Act on workers' 

22 compensation rates. Insurers shall provide whatever information 
is requested to assist: the superintendent in making a 

24 determination pursuant to this section. Evidence and argument 
must be limited to matters relevant to evaluation of the effect 

26 

28 

of these changes on rates, and the time limitations of the Maine 
Revised Statutes, Title 24-11., section 2363, subsections 3, 6, 11, 
and 12 do not apply. 

30 The Workers' Compensation Commission shall ,transfer to the 
Commissioner of Labor all records relevant to those 

32 responsibilities given to the Commissioner of Labor under this 
Act on or before January 1, 1992. The commission shall cooperate 

34 with the commissioner in making all records and computerized 
systems available to departme~t personnel so as to facilitate the 

36 transition between the commission and the Division of Workers' 
Compensation. 

38 
On or before the effective date of this Act, the Chair of 

40 the Workers' Compensation Commission shall report to the Governor 
on the number of cases pending before the commission. 

42 
Sec. 93. Application. The following sections apply only to 

44 injuries occurring on or after the effective date of this Act: 
sections 3, 19 to 29, 32 to 36, 58, 63, 64, 71, 72, 80, 81, 91 

46 and 92. . Section 30 of this Act as it amends the Maine Revised 
Statutes, Title 39, section 55-71, 3rd paragraph applies only to 

48 injuries occurring after the effective date of this Act. Section 
60 of this Act as it enacts Title 39, section 94-B, subsections 5 

50 and 6, applies only to injuries occurring after the effective 
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HOUSE AMENDMENT ",4" 
L.D. 1957 

to COMMITTEE AMENDMENT "A" to H.P. 1372 , 

date of this Act. Section 83 of this Act as it enacts Title 39, 
section 110, subsection 3, applies only to ~nJuries occurring 
after the effective date of this Act. Sections 1, "2, 4 to 10, 
and 74 apply only to injuries occurring on or after January 1, 
1992. 

Sec. 94.. Effective date. Section 2' of this Act takes effect 
January 1,· 1992. 

Sec. 95. Retroactive provisions. Section 12 of this Act applies 
to employees injured either before or after the effective date of 
this Act. If this retroactivity prov~s~on is held invalid, 
section 12 applies only to employees injured on or after the 
effective date of this Act.' , 

STATEMENT OF FACT 

This amendment represents the minority report of the Joint 
Standing Committee on Banking and Insurance and the Joint 
Standing Committee on Labor. 

This amendment amends the workers' compensation laws to 
address concerns of cost, promptness of payment and complexity. 
The amendment incorporates many changes recommended by the 
Governor's Task Force on Workers' Compensation Reform. 

Specifically, this amendment: 

1. Grants jurisdiction to the Administrative Court to hear 
appeals of workers' compensation cases; 

2. Requires insurers to separately identify in all bills 
issued to employers the base rate, experience modification 
factors for each year, and the medical, indemnity and 
administrative components of premiums and the portion of the 
premium attributable to the mandatory workplace health and safety 
consultation services charged; 

3. Contains modifications to the premium experience rating 
procedure to reward employers who have instituted safety programs 
and to protect employers who hire or rehire employees with 
previous work-related injuries; 

4. Creates optional medical deductibles to permit certain 
employers to pay directly claims of $500 or less and provides for 
mandatory deductibles for certain employers; 
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"A" to H. P. ,1372, 

5. Provides for rulemaking authority for the Superintendent 
of Insurance to establish credits for insurers that take policies 
out of the residual market; 

6. Amends the eligibility requirements of the Accident 
6 Prevention Account to prevent employers from being placed in the 

higher-rated pool because of a single lost-time claim; 
8 

7. Requires the residual market plan to contain an appeals 
10 procedure for employers who believe a claim settlement has an 

unfair impact on its experience rating; 
12 

8. Permits the Superintendent of Insurance to order 
14 dividend plans to be created in the Safety Pool; 

16 9. Permits the Superintendent of Insurance to establish by 
rule premium credits of up to 10~ and dividend plans for 

18 employers qualifying for safety programs; 

20 10. Defines "average weekly wages, earnings or salary" to 
exclude fringe benefits, abrogating the result in Ashby v. Rust 

22 Engineering, 559 A.2d 774 (Me. 1989) and subsequent related 
decisions of the Appellate Division of the Workers' Compensation 

24 Commission; 

26 

28 

11. Defines "commissioner" as the Commissioner of Labor and 
"court" as the Administrative Court, respectively; 

12. Establishes a procedure fot determination of 
30 independent contractor status; 

32 13. Requires employers with an experience modification 
factor of 2 or more to participate in workplace health and safety 

34 training programs that are certified under rules to be adopted by 
the Commissioner of Labor. Failure to comply results in 

36 imposition of a 2~ premium surcharge, proceeds of which are 
credited to the Safety Education and Training Fund and the 

38 Occupational Safety and Loan Fund; 

40 14. Provides specific standards for the funding of group 
self-insurance trusts and imposes certain additional funding 

42 obligations on members that leave the group; 

44 15. Limits entitlement to workers' compensation benefits 
for those injuries or illnesses that are shown by clear and 

46 convincing evidence to be the immediate result of an acute 
work-related event. It is intended that this standard differ 

48 from the "by accident" requirement that existed in Maine prior to 
the enactment of Public Law 1973, chapter 389. It is intended to 

50 modify interpretations of that prior standard that had not 
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HOUSE AMENDMENT "A" to COMMITTEE AMENDMENT "A" 
L.D. 1957 

to H.P. 1372 , 

required the work-related incident to have an immediate ef,fect 
upon the worker, McDougal's Case, 127 Me. 49i, 144 A. 446 (1929) 
and that had included as an "accident" 'a weakness in bodily 
structure that gradually worsens and breaks down in the stress of 
usual work, Bernier v. Coca-Cola Bottling Co., 250 A.2d 820 
(1969); 

16. Requires apportionment of benefits for disability as a 
result of work-related and nonwork-related 1nJuries combined. 
This provision is intended to modify the holdings in Bryant v. 
Masters Machine Co., 444 A.2d 329 (1982), Westcott y. S.D. Warren 
£Q...., 447 A.2d 78 (1982) and Brackett y. A.C. Lawrence Leather 
~, 559 A.2d 776 (Me. 1989); 

17. Provides that disputes regarding the date of maximum 
medical improvement must be made by the newly created independent 
medical examiner. The medical decision can not be controverted; 

18. Amends the early pay system by changing the period in 
which an employer may contest a claim from 44 days after an event 
causing an obligation to make payments to 60 days after receipt 
of the diagnostic medical report. It a'lso clarifies that 
employers may make payments without prejudice after a notice of 
controversy is filed; 

19. Limits the number of physicians an employee may select 
wi thout the approval of the independent medical examiner or the 
employer. The provision does not prevent referral to a 
specialist. Durational limits are placed on medical services 
provided to claimants by nonphysicians. Repeated diagnostic 
testing is not covered without prior authorization from the 
independent medical examiner, and generic drugs are to be used 
unless otherwise recommended by the employee's physician. It 
also limits payment for self-referred medical services and 
provides for payment limitations for nonphysician providers; 

20. Repeals the requirement for a medical certi"ficate of 
authorization signed by the employee and requires that if 
compensation is sought for a lost-time claim the health care 
provider must automatically forward a written report to the 
employee and employer within 5 business days and every 30 days 
thereafter if treatment is ongoing. No authorization from the 
employee is needed for additional information pertaining to the 
work-related condition; 

21. Prohibits health care providers from charging employees 
receiving treatment under the Workers' Compensation Act more than 
they charge 3rd-party payors; 
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22. Requires that the Commi·ssioner of Labor establish a 
medical quality control system ~ncluding peer review of medical 
services more than 2 months after the date of injury or for which 
costs exceed $10,000 and case management for cases involving 
medical treatment continuing 2 months from the date of injury or 
costing in excess of $10,000; 

23. Provides that injured employees, subject 
limitations, may serve as volunteers to public or 
organizations without prejudice to compensation; 

to some 
nonprofit 

12 24. Es tablishes a limit on duration of permanent partial 
claims of 413 weeks from the date of injury and requires the 

14 court to consider the availability of work on a statewide basis 
with respect to benefits paid for periods more than 52 weeks 

16 following the date of injury; 

18 25. Provides for total and partial incapacity benefits to 

20 

22 

24 

26 

be offset against permanent impairment benefits; 

26. Defines intoxication fpr purposes of the Workers' 
Compensation Act to .08 blood-alcohol content and includes 
on-duty use of nonprescribed controlled substances as a basis for 
disallowing benefits for resulting injuries; a rebuttable 
presumption of causation arises from proof by a preponderance of 
the evidence of intoxication or use of a controlled substance; 

28 27. Requires the hearing officer to review subsequent 
injury cases to ensure that duplicative benefits are not paid for 

30 a single period of disability; 

32 28. Changes the reinstatement obligation of an employer 
with over 250 employees to a period of 2 years from the date of 

34 injury; 

36 29. Limits lump sum settlements to $5000. The requirement 
of review by the Workers' Compensation Commission and approval of 

38 lump sum settlements.is deleted; 

40 30. Makes revisions to the rehabilitation sections of the 
Workers' Compensation Act. The Administrator of the Office of 

42 Employment Rehabilitation, which is transferred to the Department 
of Labor, conducts the evaluation of suitability for 

44 rehabilitation, oversees plan dev~lopment and makes referrals to 
appropriat~ providers of services. Administrative services of 

46 plan providers are limited to 30'\, of the total cost of a plan. 
The administrator is authorized to adopt rules providing for 

48 reporting periods of less than 120 days for specified types of 
~nJuries in order to allow earlier identification of those 

50 appropriate for rehabilitation services. 
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HOUSE AMENDMENT 
L.D. 1957 

"A-" to COMMITTEE AMENDMENT "A" to H. P . 1372, 

31. Limits rehabilitation plans to 2 years or $5,000 
without demonstration of special and unusual circumstances, 
requires the Administrator of the Office of Employement 
Rehabilitation to develop rules for the assessment and approval 
of proposed rehabilitation plans, allows the administrator to 
develop rules for early screening and early entry into 
rehabili tat ion and limits educational retraining rehabilitation 
benefits to 2 scholastic years or $5,000. 

32. Provides that settlement of a claim between an employer 
and employee does not affect an employer's obligations to the 
Employment Rehabilitation Fund, defers the report on the 
effectiveness of rehabilitation until the 115th Legislature and 
sunsets the rehabilitation provisions of the Workers' 
Compensation Act effective September 1, 1992. 

33. Establishes a new system for administration of the 
Workers' Compensation Act. The Workers' Compensation Commission 
is eliminated. The Commissioner of Labor is given responsibility 
for general supervision of the Act and the Division of Workers 
Compensation is given the exclusive jurisdiction to hear and 
decide claims relative to workers' compensation; 

34. Establishes the independent medical examiner (IME) to 
resolve any medical dispute. The IME must be one ~ospital in or 
south of Augusta and one north of Augusta, selected by 
competitive bidding. The amendment describes the scope of 
responsibility, provides for an appeal procedure to a 3-member 
panel and provides immuni ty to the IME when acting wi thin the 
scope of its duties; 

35. Shortens the time limit for filing any petitions under 
the Workers' Compensation Act from 10 to 3 years following the 
date of the latest payment under the Act; 

36. Establishes a $25 filing fee for petitions filed under 
the Workers' Compensation Act, and provides that any fee paid by 
an employee is not reimbursable by the employer; 

37. Amends the section of the Workers' Compensation Act on 
petitions for review to permit discontinuance of benefits by the 
employer if the employee refuses an' offer of reinstatement of 
suitable work or returns to work or refuses to submit to a 
medical examination, if the employer and employee reach 
agreement, if the employee has left the State or the employee's 
whereabouts is unknown or the employee is able to return to 
work. If compensation is discontinued by the employer, the 
employee has the right to file for review by the Division of 
Workers' Compensation and within 2 weeks the court must enter a 
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HOUSE AMENDMENT "A-" to COMMITTEE AMENDMENT 
L.D. 1957 

-'.! 

"A" to H.P. 1372, 

provisional order suspending, reducing or continuing benefits 
pending a hearing. If a provisional order upholding suspension 
is subsequently reversed; the employee is entitled to back 
payments plus interest; 

38. Allows ~estoration of 
of a trial work period only 
injury-related reason; 

weekly benefits upon termination 
if the termination is for an 

10 39. Increases the penalty for late payment of compensation 
benefits and shifts the enforcement authority with respect to 

12 timely payments to the Superintendent of Insurance; 

14 40. Establishes an arbitration procedure for the 
apportionment between insurers; 

16 
41. Eliminates the requirement of reports to the Department 

18 of Labor on "medical-only" claims and provides for notice to an 
employer in the residual market of any proposed settlement by the 

20 in~urer of $10,000 or more. If the employer objects to part or 
all of the settlement, the Superintendent of Insurance may limit 

22 the impact of the settlement or the employer's experience rating 
factor. This section also requires the court to notify the 

24 employee of the obligation to notify the court and the previous 
employer when returning to work; 

26 
42. Places limitations on attorney~s fees; 

28 
43. Repeals the requirement ~hat the Superintendent of 

30 Insurance recommend legislation for the Second Regular Session of 
the 114th Legislature to achieve the purposes of the section 

32 having to do with provisional payment of disability benefits; 

34 44. Establishes the Office of Medical Coordination within 
the Department of Labor. This office will oversee all medical 

36 aspects of workers' compensation claims, including monitoring of 
medical services and fees. The office will also provide 

3-8 leadership in the development of occupational health centers; 

40 45. Substitutes Division of Workers' Compensation where 
necessary in the Maine Revised Statutes, Title 39, section 192; 

42 
46. Requires the Superintendent of Insurance to conduct a 

44 study ~f the workers' compensation costs and methods of coverage 
relative to the logging industry; 

46 
47. Requires the Superintendent of Insurance to commence a' 

48 hearing within 60 days of the effective date of this Act to 
determine the effect of the law changes on workers' compensation 

50 insurance rates; and 
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HOUSE AMENDMENT .. fJ.. to COMMITTEE AMENDMENT "A" to H. P . 1372, 
L.D. 1957 

2 48. Specifically identifies sections of the Act that apply 
only to injuries occurring on or after the effective date of the 

4 Act. 

6 

8 

49. Limits the amount of attorney's fees that insurers may 
utilize in the calculation of rates to those amounts specified in 
the Maine Revised Statutes, Title 39, section 110. 

Filed by Rep. Hastings of Fryeburg 
Reproduced and distributed under the direction of the Clerk of the 
House 
6/26/91 (Filing No. H-695) 
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