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L.n. 1802 

(filing No. S- 695 ) 

STATE OF MAINE 
SENATE 

liST" LEGIS LA TURE 
SECOND REGULAR SESSION 

COMMITTEE AMENDMENT ,A " to S.P. 680, L.n. 1802, Bill, 
Act to Adopt a New Article for the Uniform Commercial Code" 

"An 

Amend the bill by inserting before section 1 the following: 

'Sec. I. 9-A MRSA §3·404-A is enacted to read; 

S3-404-A. Interlocking leases 

1. A lessor who enters into a consumer lease for the 
p.l!ULOSe of e~g a consl!mer to obtain the use aruL.1l.2Ji~Qn 
of goods from a seller who is a merchant with respect to !;he 
goods is sl!bjec!; to all claims and defenses of !;he' conSl!mer 
against the seller wi!;h respec!; !;o the leased goods if: 

A. The lessor was a person haVing a legal relationship with 
the seller and the relationship was not remo!;e or was a 
factor in en!;ering in!;o !;he lease: 

B. The seller gl!aren!;eed"the lease or otherwise aSSumed t~ 
risk of loss by !;he lessor l!pon the lease! or 

C, The lessor directly sl!Pplied the seller with a form l!sed 
by the lessee to evidence or seCl!re !;he lease. 

2. The lessor's liability under this section may not exceed 
the amount that would be due to !;he lessor if the lease were 
terminated on the date the lessor receives notice of a claim or 
defense of the lessee agains!; the seller,' 

further amend the bill by striking out all of section 2 and 
inserting in its place the following' 
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COMMITTEE AMENDMENT '(l " to S.P. 680, L.n. 1802 

'Sec. 2. 11 MRSA §1-201, sub-§(37), as amended by PL 1977, c. 
526, §3. is further amended to read, 

(37) Security interest. "Security interest" means an 
interest in personal property or fixtures whieh th.iit secures 
payment or performance of an obligation. The re"tention or 
reservation of title by a seller of goods notwithstanding 
shipment or delivery to the buyer (section 2-401) is limited in 
effect to a reservation of a "security interest." The term also 
includes any interest of a buyer of accounts or chattel paper. 
which is subject to Article 9. The special property interest of a 
buyer of goods on identification of such goods to a contract for 
sale under section 2-401 is not a "security interest". but a 
buyer may also acquire a "security interest" by complying with 
Article 9. Unless a lease or consignment is intended as 
security, reservation of title thereunder is not. a "security 
interest" but a consignment is in any event subject to the 
provisions on consignment sales (section 2-326). WRe~heF-a-~ease 

is-IRteRded-~-~~~-~-~-he-dete~miRed-~-~~~-G~-eaeh 

easef-~,--~a~-the--~~~-e'-~-Gp~~R-t9-~~~-dgeB 
Ret-~-~~-~a~-the-~~~-iRteRded-~9~-~4~~-~-{h} 
aR-a~FgemeRt-~hat-~~4~~~~~~~~-th&-lease-th9 

~99se9-sha~~-be£~~-~-~-epti9R-t9-be£~~~~-G~-~he 

pFBPBFty--~9~--Re--~~4~--~~-~--~F--a--R9miRal 

e9BsideFatieB-d99s-ma~9-the-~eaBe-9Re-iRteBded-~9F-S99uFi~y~ 

Whether a transaction creates a lease or security interest is 
determined by the fact of e~~~ 

(a) A transac!;ion creates a security 'interest if th~ 

consideration the lessee is !;o pay the lessor for the rlght 
to possession and use of !;he goods is an obligation for the 
term of the lease not sl!bject to termination by the lessee, 
.awll 

(i) The original term of the lease is egl!al to or 
greater !;han the remaining economic life of the gOOQ~ 

(U) The lessee is bound !;o renew the lease for tlul 
remaining economic life of the goods or is bourid to 
become the owner of the goods: 

(Hi! The lessee has an option to renew the -lease for 
the remaIning economIc lIfe of the goods for no 
additional considera!;ion or nominal additional 
consideration l!pon compliance wi!;h the lease agreement: 
O.I: 
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COMMITTEE AMENDMENT "A" to S.P. 680. L.D. 1802 

(iy) The lessee· has an option to become the owner of' 
the goods for no additional consideration Of nomini.\l 
additional consideration upon compliance with the lease 
agreement. 

(b) A tf~on does not create a security interest 
merely because it proyides that! 

(i) The present yalue of the consideration the lessee 
is obligated to pay the lessor for th~ right to 
possession and use of the goods is substantially egu ... .l 
to or is greater than the fair market yalue of the 
goods at the time the lease is entered into! 

(ii) The lessee essumes risk of loss of the goods. or 
.ag~s to pay taXes. insur!mce. filing. recordinll-SlI 
registration fees. or seryice or maintenance costs with 
respect to the goods: 

(ili) The lessee has an option to renew the -lease· or 
to become the owner of the good~ 

(iy) The lessee has an option to renew the lease for a 
thed rent that is egual to or greater" than thlt 
rltason"ably predictable fair marlcltt rent for the use of 
the goods for the term of the renewal at the timlt the 
option is to be performed; or 

(y) The lessee has an option to become the owner of 
the goods for a fixed pr~at is equal to or greatltI 
than the reasonably predictable fair market yalue of 
the goods at the time the option is to be performed. 

(c) For purposes of this subsection; 

li) Additional consideration is not nominal if. when 
the option to renew the lease is granted to the lessee. 
the rent is stated to be the fair market rent for the 
use of the g<:!.!lJilL.f.or the term of t~newal determiP...e.d 
at the time the option is to be performed. or. when the 
option to become the owner of the goods is granted to 
the lessee. the pdce is stated to be the fair market 
yalue of the goods determined at the time the option is 
to be performed. Additional consideration ic; nominal 
if it is less than the lessee's reasonably predictable 
cost of performing under the lease agreement if the 
option is not exercised: 
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COMMITTEE AMENDMENT ,A .. to S.P. 68p. L.D. 1802 

(ii) "Reasonably predictable" and "remaining economic 
life of the goods" are to be determined with referltnclt 
to the facts and circUmstances at the tim~ 
transact jon is entered into! and 

(iiil "Present yalue" means the amount as of a date 
~ain of one or more Sums payable in the fu!:J.t~ 

discounted to the date certain, The dis~~ 
determined by the interest rate specified by tha 
parties if the rate is not manifestly unreasonable at 
the time the transaction is entered into: otherwise." 
the discount is determined by a cQmmerciall~ ... ~~Qle 
rate that takes jnto' account the facts and 
cirCumstances of each case at the time th transaction 
vas'entered into,' 

Further amend the bill in "section 3 by inserting at the end 
of that part designated "S2-1101." the following: 

'UNIFORM COMMENT 

Rationale for Codification: 

There are several reasons for codifying the law with respect 
to leases of goods. An analysis of the case law as it applies to 
leases of goods suggests at least three significant issues to be 
resolved by" codification. First, what is a lease? It is 
necessary to define lease to determine whether a transaction 
creates a lease or a security interest disguised as a lease. If 
the transaction"creates a security interest disguised as a lease, 
the lessor will be required to file a financing statement or take 
other action to perfect its interest in the goods against third 
parties. There is no such requirement with respect to leases. 
Yet the distinction between a lease and a security interest 
disguised as a lease is not clear. Second. will "the lessor be 
deemed to have made warranties to the lessee? If the transaction 
is a sale the express and implied warranties of Article 2" of the 
Uniform Commercial Code apply. However. the warranty law with 
respect to leases is uncertain. Third, what remedies are 
available to the lessor upon the lessee's default? If" the 
transaction is a security interest disguised as a lease, the 
answer is stated in Part 5 of the Article on Secured Transactions 
(Article 9). There is no clear an'swer with respect to leases. 

There are reasons to codify the law with respect to leases 
of goods in addition to those suggested by a review of the 
reported cases. The answer to this important question should not 
be limited to the issues raised in these cas~s. Is it not also 
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COMMITTEE AMENDMENT .~ .. to S.P. 680, L.D. 1802 

proper to determine the remedies available t~ the lessee upon the 
lessor's default? It'is, but that issue is not reached through a 
review of the reported cases. This is only one of the many 
issues presented in structuring, negotiating and documenting a 
lease of goods. 

Statutory Analogue: 

After it was decided to proceed with the codification 
project, the drafting committee of the Nat-lonal Conference of 
Connnissio.ners on Uniform State Laws looked for a statutory 
analogue, gradually narr,owing the focus to the Article on Sales 
(Articl~ 21 and the Article on Secured Transactions (Article 91. 
A review of the literature with respect to the sele of goods 
reveals that Article 2 is predicated upon certain assumptions: 
Parties to the sales transaction frequently ara without counsel; 
the agreement of the parties often is oral or evidenced by scant 
writings; obligations between the parties ara bilateral; 
applicable law is influenced by the need to preserve freedom of 
contract. A review of the literature with respect to personal 
property security law reveals that Article 9' is predicated upon 
very different assumptions: Parties to a secured transaction 
regularly are represented by counsel; the agreement of the 
parties frequently is reduced to a writing, extensive in scope; 
the obligations between the parties are essentially unilateral; 
and applicable law seriOUSly limits freedom of contract. 

The lease is closer in spirit and form to the sale of goods 
than to the creation of a security interest. While parties to a 
lease are sometimes represented by counsel and their agreement is 
often reduced to a writing, the obligations of the parties are 
bilateral and the common law of leasing is dominated by the need 
to preserve freedom of contract. Thus the drafting committee 
concluded that Article 2 was the appropriate statutory analogue. 

Issuess 

The drafting committee then identified and resolved several 
issues critical to codification: 

Scope: The scope of the Article was limited to 'leases 
(Section 2A-I02 [Section 2-1102]1. There was no need to inciude 
leases intended as security, l.e •• security interests disguised 
as leases, as they are adequately treated in Article 9. Further, 
even if leases intended as security were included. the need to 
preserve the distinction would remain. as policy suggests 
treatment significantly different from that accorded leases. 
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COMMITTEE AMENDMENT .. A .. to S.P. 680, L.D. 1802 

Definition of Lease: Lease was defined to exclude leases 
intended as security (Section 2A~103(11(jl [Section 
2-1103(1Iljl)). Given the lltigation to date a revised 
definition of security interest was suggested for inc'lusion in 
the Act. (Section 1-201( 37 II. This revision sharpens the 
distinction between leases and security interests disguised as 
leases. 

Filing: The lessor was not required to flle a financing 
statement against the lessee or take any other action to protect 
the l~ssor's interest in the goods (Section 2A-301 [Section 
2-1301]1. The refined definition of security interest will more 
clearly signal the need to file to potential lessors of goods. 
Those lessors who are concerned will file a protective financing 
~tatement (Section 9-4081. 

HarrODties: All of the express and implied warranties of 
the Article on Sales (Article 21 were included (Sectiens 2A-210 
through 2A-216 [Sections 2-1210 to 2-1216] I, revised to reflect 
differences in lease transactions. The lease of goods is 
sufficiently similar to the sale of goods to justify this 
decision. Further, many courts have reached the same decision. 

Certificate of Title Laws: Many leasing transactions 
involve goods subject to certificate of title statutes. To avoid 
conflict with those statutes, this Article is subject to them 
(See~!eH---~A-1Q4fl}fb} r~-11Q4~1}fa}] Section 2A-I04(l)(a) 
[Section 2-llQ~(ll(al]l. 

Consumer Leases: Many leasing transactions involve parties 
SUbject to consumer protection statutes or decisions. To avoid 
conflict with those staty~es ~ this Article is subject to them 
to the extent provided in (Seel;ieR---2A--l-04-(-l-H~--,;'md--fd} 

P-UQ4HHe}] Section 2A-I04(1)(c) and (2) [Section 2.=lllL4illil:.l 
and Section 2-ll04(21] I. Further, ,certain consumer protections 
have been incorporated in the Article. 

FinODce Leases: Certain leasing transactions substitute the 
eelleF supplier of the goods for the lessor as the party 
responsible to the lessee with respect to warranties and 'the 
like. The definition of finance lease (Section 2A-I03(11(gl 
[2-1103(11(gl]1 was developed to describe these transactions. 
Various sections of the Article implement the substitution of the 
selleF supplier for the lessor, inclUding Sections 2A-209 and 
2A-407 [Sections 2-1209' and 2-1407]. No attempt was made to 
fashion a special rule where the finance lessor is an affiliate 
of the selleF ~~~ of goods; this is to be developed by the 
courts, case by case. 
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COMMITIEE AMENDMENT ,A" to S.P. 680, L.D. 1802 

Sole and Leasebock: Sale ond leaseback tronsactions .ore 
becoming increasingly common. A number of state statutes treat 
tronsactions where possession is retoined by the seller os 
fraudulent per se or primo focie froudulent. Thot position is 
not balaneed lILaccord with· modern proctice ond thus is chonged 
by the Article "if the buyer bought for value and in good faith" 
(Section 2A-308(3) [2-1308(3)]). 

Remedies: The Article has not only provided for lessor's 
remedies upon defoult by the lessee (Sections 2A-523 through 
2A-531 [Sections 2-1523 to 2-1531]), but olso for lessee's 
remedies upon defoult by the lessor (Sections 2A-508 through 
2A-522 [Sections 2-1508 to 2-1522]). This Is 0 significant 
departure from Article 9, which provides remedies only for the 
secured party upon default by the debtor. This difference is 
compelled by the bilateral nature of the obligotions between the 
porties to a leose. 

Damoges: Many leasing transactions are predicoted on the 
parties' obility to stipulote an appropriate measure of damages 
in the event of defoult. The rule with respect to soles of goods 
(Section 2-718) is not sufficiently flexible to accommodate this 
practice. Consistent with the common law emphasis upon freedom 
to contr~ct, the Article has created a revised rule that allows 
greater flexibility with respect to leases of goods (Section 
2A-504(1) [2-1504(1)]). 

History: 

This Article is 0 revision of the Uniform Personal Property 
Leasing Act, which wos opproved by the National Conference of 
Commissioners on Uniform State Laws in August, 1985. However, it 
was believed that the subject matter of the Uniform Personal 
Property Leasing Act would be better treated as an article of 
this Act. 'Thus, olthough the Conference promulgated the Uniform 
Personal Property Leasing Act as a Uniform Low, octivity was 
medes!; held in abeyance to allow time to restate the Uniform 
Personal Property Leasing Act as Article 2A. 

In August, 1986 the Conference approved and recommended .this 
Article (including conforming amendments to Article 1 ond Article 
9) for promulgation os an amendment to this Act. In December, 
1986 the Council of the American Law Institute approved' and 
recommended this Article (including conforming amendments to 
Article 1 and Article 9), with officiol comments, for 
promulgation os an amendment to this Act. In March, 1987 the 
Permanent Editorial Board for the Uniform Commercial, Code 
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COMMITIEE AMENDMENT ,A .. to S.P. 680, L.D. 1802 

approved ond recommended this Article (including conforming 
amendments to Article 1 ond Article 9), with official comments, 
for promulgotion as an omendment to this Act. In May, 1987 the 
American Law Institute opproved and recommended this Article 
(including conforming amendments to Article 1 ond Article 9). 
with official comments. for promulgotion as an amendment to this 
"ct. In August. 1987 the Conference confirmed its approval of 
the final text of this Article. 

Upon its initial promulgation. Article 2A was rapi~ 

enacted in several states. was introduced in a number of other 
states. and underwent bar association. law revision commiJilii.Qn 
and legislatiye study in still further states. In that process 
debate emerged. principally sparked by the study of Article 2A by 
the California Bar Association. California'S non-uniform 
JII!l,endments to Article 2A. and articles appearing.....i1L.a..J;Y1"l!9JliJ.!rn 
on Article 2Apublished after its promUlgation in the Alabama Law 
Review. The debate chiefly centered on whether Article 2A had 
struck the proper balance or was clear enough concerning the 
ability of a lessor to grant a security interest in its leasehQId 
interest and in the residual. priority between a secured party 
and the lessee. and the lessor's remedy structure under Article 
1A... 

Thk...rulbate over i sS,!J.e,IL.21Ll!Il~LreiI~rum.llLJD lnds-co.J.ll.d._l.md 
did differ began to affect the enactment effort for Article 2A ia 
a deleterious manner. Consequently. the Standby Committee fOI: 
Article 2A, composed predominantly of the former members of the 
drafting committee. reyiewed the legislative actions and studie.6. 
in, the verious states. and opened a dialogue with the princip.a.l, 
proponents of the non-uniform amendments. Negotiations were 
conducted in conjunction with. and were facilitated by. a study 
of the uniform Article and the non-uniform Amendments by the New 
York Law Reyision Commission. Ultimately. a cons~~~6. 

reached. which has been approyed by the membership of the 
Conference. the Permanent Editorial Board. and the Council of th§ 
Institute. Rapid and uniform enactment of Article 2A is expected 
as a result of the completed amendments. The Adi.c,le-------.2A 
~perience reaffirms the essential viability of the procedures Q1 
.the Conference and the Institute for creating and updating 
uniform state law in the commeI:cial law area.' 

Re10tioDship of Artic1e 2A to Other Articles: 

The Article on Sales provided a useful point of reference 
for codifying the law of leases. Many of th~ provisions of that 
Article were carried over, changed to refl~ct differences in 
style. leasing terminology or leasing practices. Thus. the 
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COMMITIEE AMENDMENT "A" to S.P. 680. L.D. 1802 

official commeQts to those sections of Article 2 whose provisions 
were carried over are incorporated by reference in Article 2A. as 
well; further. any case law interpreting those provisions should 
be viewed as persuasive but not. binding on a court when deciding 
a similar issue with respect to leases. Any change in the 
sequence that has been made when carrying over a provision from 
Article 2 should be viewed as a matter of style. not substance. 
This is not to suggest that in other instances Article 2A did not 
also incorporate substantially revised provisions of Article 2. 
Article 9 or otherwise where the revision was driven by a concern 
over the substance; but for the lack of a mandate. the drafting 
committee we~ld might well have made the same or a similar change 
in the statutory analogue.' Those sections in Article 2A include 
Sections 2A-I04. 2A-I05. 2A-I06. 2A-I08(2) and (4). 2A-I09(2). 
2A-208. 2A-214(2) and (3)(a). 2A-216. 2A-303. 2A-306. 2A-503. 
2A-504(3)(b). 2A-506(2). and 2A-515 [Sections 2-1104. 2-1105. 
2-1106. 2-1108(2) and (4). 2-1109(2). 2-1208. 2-1214(2) and 
(3)(a). 2-1216. 2-1303. 2-1306. 2-1503, 2-1504(3)(b), 2-1506(2), 
and 2-1515] •. For lack of relevanc& or signifi~ance not all of 
the provisions of Article 2 were incorporated in Article 2A. 

This codification was greatly influenced by the fundamental 
tenet of the common law as it has developed with respect to 
leases of goods: freedom of the parties to contract. Note that, 
like all other Articles of this Act. the principles of 
construction and interpretation contained in Article 1 are 
a~plicable throughout Article 2A (Section 2A-I03(4) 
[2-1103( 4)]). These principles include the ability .of the 
parties to vary the effect of the provisions of Article 2A. 
subject to certain limitations including those that relate to the 
obligations of good faith. diligence, reasonableness and care 
(Section 1-102(3». Consistent with those principles no negative 
inference is to be drawn by the episodic use of the phrase 
"unless otherwise agreed" in cert.ain provisions of Article 2A. 
Section 1-102(4). Indeed, the contrary is true, as the general 
rule in the Act, including this Article, is that the effect of 
the Act's provisions may be varied by agreement. Section 
1-102(3). This conclusion follows even where the statutory 
analogue contains the phrase and the correlative provision in 
Article 2A does ~ot.· 

Further amend the bill in section 3 by inserting at the end 
of that part designated "52-1102." the following 1 

• UNIFORM COMMENT 
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COMMITIEE AMENDMENT ·A" to S.P. 680, L.D. 1802 

Uniform Statutory Source: Section 9-102(1). 
this Article, unless otherwise stated, references 
are to other sections of this Act. 

Throughout 
to "Section" 

Changes: Substantially revised. 

Purposes: This Article governs transactions as diverse as 
the lease of a hand tool to an individual for a few hours and the 
leveraged lease of a complex line of industrial equipment to a 
multi-national organization for e number of years. 

To achieve that end it was necessary to provide that this 
Article applies to any transaction, regardless of form, that 
creates a lease. Since lease is defined as a transfer of· an 
interest in goods (Section 2A-I03(I)(j) [Section 2.-1103(I)(j)]) 
and goods is defined to include fixtures (Section 2A-I03 (1) (h) 
[Section· 2-1103 (l)(h) I). application is limited to the extent the 
transaction relates to goods. inCluding fixtures. Further. since 
the definition of lease does not include a sale (Section 
2-106(1» or retention or creetion of a security interest 
(Section 1-201 (37». application is further limi ted; sales and 
security interests are governed by other Articles. of this Act. 

Finally. in recognitiOn of the diversity of the transactions 
to be governed, the sophistication of many of the parties to 
these transactions, and the common law tradition as it applies to 
the bailment for hire or lease. freedom of contract has been 
preserved. DeKoven, Proceedings After Default by the Lessee 
Under a True Lease of Equipment, in lC P. Coogan. W. Hogan. D. 
Vagts. Secured Transactions Under the Uniform Commercial Code, 
29B.02[2] (1986). Thus, despite the extensive regulatory scheme 
established by this Article, the parties to a lease will be able 
to create private rules to govern their transaction. Sections 
2A-li13 (4) [Section 2-1103(4) I and i-l02 (3). However, there are 
special rules in this Article governing consumer leases. as well 
as other state and federal stetutes. that may further limit 
freedom of contract with respect to consumer leases. 

A court may apply this Article by analogy to any 
transaction, regardless of form. that creates a lease of personal 
property other than goods. taking into account the expressed 
intentions of the parties to the transaction and any differences 
between a lease of goods and e lease of other property. Suclr 
applicetion has precedent as the provisions of the Article on 
Sales "(Article 2) have been epplied by analogy to leases of 
goods. E.g •• Hawkland. The Impact of the Uniform Commercial Code 
on "Equipment Leasinq. 1972 Ill. L.F. 446; ~urray, Under the 
Spreading Analogy of Article 2 of the Uniform Commercial· Code. 39 
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COMMI'ITEE AMENDMENT .. A .. to S.P. 680, L.D. 1802 

Fordham L. Rev. 447 (1971). Whether such application would be 
appropriate for other bai1ments of personal property, gratuitous 
or for hire, should be determined by the facts of each cese. See 
Mieske v. Berte11 Drug Co:, 92 Wash. 2d 40, 46-48, 593 P.2d 1308, 
1312 (1979). 

Further, perties to a transaction creating a 1eese of 
persone1 property other than goods, or a bailment of persone1 
property mey provide by agreement that this Article epplies. 
UphOlding the parties' choice is consistent with the s'pirit of 
this Article. 

Cross References: 

Sections 1-102 (3), 1-201 (37), Article 2, esp. Section 2-106 (1), 
and Sections 2A-103(1)(h) [Section 2-1103(1)(h»), 2A-103(1)(j) 
[Section 2-1103(1)(j») and 2A-103(4) [Section 2-1103(4»). 

Definitional Cross Reference: 

"Leese". Section 2A-103(1)(j) [Section 2-1103(1)(j»).' 

Further emend the bill in saction 3 in thet part designated 
.. Skl.l!!1... .. in subsection (1) in paregreph (h) in the 2nd line 
(pege 5, line 50 in L.D.) by inserting after the' fo110wingl 
"contract" the following 1 ,'including mobile homes' 

Further amend the bill in section 3 by inserting et the end 
of that part designated "SZ 1103." the followingl 

'UNIFORM COMMENT 

(a) "Buyer in ordinery course of business". 
1-201( 9)'. 

Section 

(b) "Cancellation". Section 2-106(4). l1llL...§ffect of a 
cancellation is provided in Section 2A-505(11 [2-1505(11). 

(c) "Commercie1 unit". Section 2-105'(6). 

(d) "Conforming". Section 2-106(2). 

(e) "Consumer lease". New. This Article includes a subset 
of rules that applies only to consumer 1eeses. Sections 2A-106, 
2A-108(2). 2A-108(4). 2A-109(2). 2A-221. 2A-309. 2A-406. 2A-407. 
2A-504(3)(b), and 2A-516(3)(b) [Sections 2-1106. 2-1108(2). 
2-1108(4). 2-1109(2). 2-1221, 2-1309. 2-1406. 2-1407. 
2-1504(3)(b) and 2-1516(3)(b»). 
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For a transaction to qualify as a consumer lease it must 
first qualify as a lease. Section 2A-193(1)(j) [2-1103(1)Jj»). 
Note that this Article regulates the transactional elements of a 
lease. including a Consumer lefise; consumer protection stetutes 

present and future -~d existing COnAMm~[~i2n 
decisions are unaffected by this Article. Seet,ieR-';!A-,l1l4~lHa} 
aRd-.(d} Section 2A-I04(1HcJ. and f21 [Section 2-1104I1Hcl ang 
.Lll). Of course < ArtiCle 2A as state law also is subject to 
federal consumer protection law. 

This definition is modeled after the definition of consumer 
lease in the Consumer Leasing Act. 15 U.S.C. § 1667 (1982), and 
in the Unif. Consumer Credit Code § 1.301(14). 7A U.L.A. 43 
(1974). However. this definition of consumer leas,! differs from 
its models in several respectsl the lessor can be a person 
regularly engaged either in the business of leasing or of selling 
goods, the lease need not be for a term exceeding four months, a 
lease ·primarily for an agriCUltural purpose is not covered ... and 
the-~-e~-~~-i9-~-9uh3eBt-~-ad3ust,meRt-~-t,hB 
SeHsumeF-PF1BB-IRdeR-BhaH~Bs whether there shoulg be a limitation 
by dollar amount and its amount is left up to the indiyid,!al, 
~ . 

This definition focuses on the parties as well as the 
transaction. If a lease is within this definition. the lessor' 
must be regularly engaged in the business of leasing or selling, 
and the lessee must be . an individual not an organization; note 
that a lease to two or more individuals having a common interest 
through marriage or the like shBuld--no-t;.-be--eBRsideFed ~ 
excluded as a lease to an orgenization under Section 1-201( 28). 
The le~see must take the interest primerily for a personal, 
family or household purpose. ~uFtheF If required by the enacting 
~. total payments under the lease contract. exclUding 
payments for options to renew or buy. cannot exceed $JBTggg !;M 
figure designated. 

(f) "Fault". Section 1-201(16). 

(g) "Finence Lease". New. This Article includes a subset 
of rules thet applies only to finance leases. Sections 2A-209, 
2A-211(2), 2A-212(1). 2A-213. 2A-219(1). 2A-220(1)(a), 2A-221, 
2A-405(c), 2A-407, 2A-516(2) end 2A-517(1)(a) ang (21 [Sections 
2-1209. 2-1211(2), 2-1212(1). 2-1213, 2-1219(1). 2-1220(1)(a). 
2-1221. 2-1405(c), 2-1407. 2-1516(2) and 2-1517(1)(a). and (2)]. 

For a transaction to 
first qualify es a lease. 

qualify es e finance 
Section 2A-103 (1 >'(j) 
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Unless the lessor is comfortable that the transaction will 
quality as a finance lease. the lease agreement should include 
provisions giving the lessor the benefits created by the subset 
of rules applicable to the transaction that qualifies as a 
finance lease under this Article. 

A finance lease is the product of a three party 
transaction. The supplier manufactures or supplies the goods 
pursuant to the lessee's specification. perhaps even p~rsuant to 
a purchase order. sales agreement or lease agreement between the 
supplier and the lessee. After the prospective finance lease is 
negotiated, 8 purchase order, sales agreement, or lease agreement 
is entered into by the lessor (as buyer or prime lessee) or an 
existing order. agreement or lease is assigned by the lessee to 
the lessor. and the lessor and the lessee then enter into a lease 
or sublease 'of the goods. Due to the limited function usually 
performed ~y the lessor. the lessee looks almost entirely·to the 
supplier for representations. covenants and warranties. ~ 
manufacturer's warranty carries through. the lessee may olso look 
~~ Yet. this definition does not restrict the lessor's 
function solely to the supply of funds; if the lessor undertakes 
or perfo[,,!,s other functions, express warranties, covenants and 
the common law will protect the lessee. 

This definition focuses on the transoction. not the status 
of the parties I to avoid confusion it is important to note that 
in other contexts. e.g .. tax and accounting. the term finance 
lease has been used to connote different types of lease 
transactions. including leoses that are disguised secured 
transactions. M. Rice. Equipment Financing. 62-71 (1901). A 
lessor who is a merchant with respect to goods of the kind 
subject to the lease may be a lessor under 0 finonce lease. Many 
leases that are leases back to the seller of goods (Section 
2A-300(3) [Section 2-1300(3)]) will be finance leases. This 
conclusion is easily demonstroted by a hypothetical. Assume that 
B has bought goods from C pursuant to a sales contract. After 
delivery to and occeptonce of the goods by B. B negotiotes to 
sell the goods to A and simultoneously to lease the goods back 
from A. on terms and conditions that. we assume. will qualify the 
transaction as. a lease. Section 2A-I03(1)(j) [Section 
2-1103(1)(j)]. In documenting the sale and lease back. B assigns 
the original sales controct between B. as b·uyer. ond C. as 
seller. to A. A review of these facts leads to the conclusion 
that the lease from A to B qualifies as a finance lease. as all 
three conditions of the definition are satisfied. Subparagraph 
(i) is satisfied as A. the lessor. had nothing to do with the 
selection. manufacture. or s·upply of the equipment. Subparagraph 
(ii) is satisfied as A. the lessor. bought the equipment at the 
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.COMMITTEE AMENDMENT "A" to S.P. 600. L.D. 1002 

same time that A leased the equipment to B. which certainly is .in 
connection with the lease. Finally. subparagraph (Hi) 1Al is 
satisfied as A entered into the sales contract with B at the same 
time that A leased the equipment back to B. B. the lessee. will 
have received a copy of the s~les contract in a timely fashio.n. 

Subsection [subparagraph] (i) requires the lessor to remain 
outside the selection. manufacture and supply of the goods; that 
is the rationale for releasing the lessor from most of its 
tr·oditional liability. The lessor is not prohibited from 
possession. maintenance or operation of the goods. as policy does 
not require such prohibition. To insure the lessee's reliance o~ 
the supplier. and not on the lessor. subsection [subparagraph] 
(ii) requires that the goods (where the lessor is the buyer of 
the goods) or that the right to possession and use. o'f the goods 
(where the lessor is the prime lessee and the sublessor of the 
goods) be acquired in connection with the lease (or sublease) to 
qualify as a finance lease. The scope of the phrase "in 
connection with" is to be developed by the courts. case by case. 
Finally. as the lessee generally relies almost entirely upon the 
supplier for representationsr ~ covenantsL and llruuL-.-!;llil. 
supplier or a manyfacturer. or both. for warranties with respect 
to the goods. subsection [subparagraph] (Hi) requires that 2D~ 
of the fOllowing occur! (A) the .lessee receive a copy of the 
supply contract 9R-eF before signing the lease contract 9F-~hat~ 
1f!l the lessee's approval of the supply contract is a condition 
to the effectiveness of the lease contract: (C) the lessee 
receive " statement describing the promises and ·warranties and 
any limitations relevant to the lessee before signing the leasa 
contract: or (D) before signing the lease contract and except in 
a consumer lease. the lessee receive a writing identifying the 
supplier (unless the supplier was selected and reguired by the 
lesseel and the rights of the lessee under Section 2A 209 
[Section 2 1209]. and advising the lessee a statement of promises 
and warranties is available from the ·supplier. Thus. even where 
oral supply orders or computer placed supply orders are compelled 
by custom and usage the transaction may still qualify as a 
finance lease if the lessee approves the supply contract before 
the lease contract is effective and such approval was a condition 
to the effectiveness of the lease contract. Moreover. whe.uL.th!! 
lessor does not want the lessee to see the entire supply 
contract. including price information. the lessee may be provided 
with a separate statement of the terms of the' supply contract 
relevant to the lessee: promises between the supI!l~n...!L...th!! 

lessor that do not affect the lessee need not be included. The 
statement can be a restatement of those terms or a co~ 
portions of the supply contract with the rell/vant terms clearly 
designated. Any implied warranties need not be designated, but a 
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Qisclaimer or modification of remedy must be designated. A copy 
of any manufacturer's warranty is sufficient if that is the 
warranty provided. However. a copy of any Regulation M 
disclosure given pursuant to 12 C.F.R. § 213.4Ig) concerning 
warranties in itself is not sufficient since those disclosures 
~d only briefly identify express warranties and need not 
include any disclaimer of warranty. . 

If .. transaction does not qualify as a finance lease, the 
parties may achiev·e the sarne result by agreement; no negative 
implications are to be drawn if the transaction does not 
qualify. Further, absent the application o'f special rules 
(fr .. ud, duress, and the lite), a le .. se that qualifies as a 
finance lease and is assigned by the lessor or the lessee to a 
third· party does not lose its status as a finance lease under 
this Article. Finally, this Article creates no special rule 
where the lessor is an .. ffiliate of' the supplier; whether the 
transaction qualifies as a finance lease .. ill be determined by 
the facts of each case. 

(h) "Goods". Section 9-105( 1) (h). See Section 2A-IOJ (3) 

[Section 2-1103 (3)] for reference to the definition of "Aeeelln~s 

~QlI...n..tH, "Chattel paper", "QoBumBnte Document", "General 
intangibles" and "h,s!;Fllmen!;e Instrument". See Section 2A-211 
[Section 2-1211] for determination of the time and manner of 
identification. 

(i) "Installment lease contractu. Section 2-612(1). 

(j) .uLease". New. There are several reasons to codify the 
law with respect to leases of goods. An analysis of the case law 
as it applies to leases of goods suggests at least several 
significant issues to be resolved by codification. First and 
foremost is the definition of a lease. It is necessary to def,ine 
lease to determine whether a transaction creates a lease or a 
security interest disguised as a lease. If the transaction 
creates a security interest disguised as a lease, the transaction 
will be governed by the Article on Secured Transactions (Article 
9) and the lessor will be required to file a financing statement 
or take other action to perfect its interest in the goods against 
third parties. There is no such requirement w·ith respect to 
leases under the common law and, except with respect to leases of 
fixtures (Section 2A-309 [Section 2-1309]), this Article imposes 
no such requirement.· Yet the distinction between a lease and a 
security interest disguised as a lease is not clear from the case 
law at the time of the promUlgation of this Article. DeKoven, 
Leases of Equipmentl Puritan Leasing Co~pany v. ,August, A 
Dangerous Decision, 12 U.S.F. L. Rev. 251 (1918). 
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At common law a lease of personal property is a bailment for 
hire. While there are several definitions of bailment for hire, 
all require a thing to be let and a price for the letting. Thus, 
in modern terms and as provided in this definition, a lease is 
created when the lessee agrees to furnish consideration for the 
right to the possession and use of goods over a specified period 
of time. Mooney, Personal Property Leasing: A Challenge, 36 
Bus. Law. 1605, 1601 (1981). Further, a lease is neither a sale 
(Section 2-106(1» nor a retention or creation of a security 
interest (Section 1-201(31». Due to extensive litigation to 
distinguish true leases from security interests, an amendment to 
Section 1-201(31) has been promulgated with'this Article to 
create a sharper distinction. 

This section as well as Section 1-201( 31) must be examined 
to determine whether the transaction in question creates a lease 
or a security interest. The following hypotheticals indicate the 
perimeters of the issue. Asswne that A has purc·hased a nwnber of 
copying machines, new, for $1,000 each; the machines have an 
estimated useful economic life of three years. A advertises that 
the machines are available to rent for a minimwn of one month and 
that the monthly rental is $100.00. A intends to enter into 
leases where A provides all maintenance, without charge to the 
lessee. Further, the lessee will rent the machine, month to 
month, with no obligation to renew. At the end of the lease term 
the lessee will be obligated to return the machine to A' s place 
of business. This transaction qualifies as a lease under the 
first half of the definition, for the transaction includes a 
transfer by A to a prospective lessee of possession and use of 
the machine for a stated term, month to month. The machines are 
goods (Section 2A-103(1)(h) [Section 2-1103(1)(h»)). The lessee 
is obligated to pay consideration in return, $100.00 for each 
month of the term. 

However, the second half of the def ini tion provides that a 
sale or 'a security interest is not a lease. Since there is no 
passing of title, there is no sale. Sections 2A-I03(3) [Section 
2-1103(3)] and 2-106(1). Under pre-Act security law this 
transaction would have created a bailment for hire or a true 
lease and not a conditional sale. Da Rocha v. Macomber, 330 
Mass. 611, 614~15, 116 N.E.2d 139, 142 (1953). Under Secti<?n 
1-201(31), as amended with the promulgation of this Article, the 
Same result would follow. While the lessee is Obligated· to pay 
rent for the one month term of the lease, one of the other four 
conditions of the second paragraph of Section 1-201( 31) must be 
met and none is. The term of the lease is one month and the 
economic life of the Il)achine is 36 months; thus, subparagraph 
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[paragraph] (a) of Section 1-201(37) is not now satisfied. 
Considering the amount of the monthly rent, absent economic 
duress or coercion, the lessee is not bound either tp renew the 
lease for the remaining economic life of the goods or to become 
the owner. If the lessee did lease the machine for 36 months, 
the lessee would have paid the lessor $3,600 for a machine that 
could have been purchased for $1,000; thus, subparagraph 
[paragraph] (b) of Section 1-201(37) is not satisfied. Finally, 
there are no options; thus, subparagraphs [paragraphs] (c) and 
(d) of Section 1-201(37) are not satisfied. This transaction 
creates. a lease,' not a security interest. Howe"ver, with each 
renewal of the lease the facts and circumstances at the time of 
each renewal must be examined to determine if that conclusion 
remains accurate, as it is possible that a transaction that fi"rst 
c~eates a lease, later creates a security interest. 

Assume that the facts are changed and that A requires each 
lessee to lease the goods for 36 months, with no' right to 
terminate. Under pre-Act security law this transaction would 
have created a conditional sale, a~d not a bailment for hire or 
true lease. Hervey v. Rhode Island Locomotive Works, 93 U.S. 
664, 672-73 (1876). Under this subsection [paragraph], and 
Section 1-201( 37), as amended with the inclusion of this Article 
in the Act, the same result would follow. The lessee's 
obligation for the term is not subject to termination by the 
lessee and the term is equal to the economic life of the machine. 

Between these extremes there are many transactions that can 
be created. Some of the transactions have not been properly 
categorized by the courts in applying the 1978 and earlier 
Official .Texts of Section 1-201(37). This subsection 
[paragraph], together with Section 1-201(37), as amended with the 
promulgation of this Article, draws a brighter line, which should 
create a clearer signal to the professional lessor and lessee. 

(k) "Lease agreement".. This definition is derived from the' 
first sentence of Section 1-201(3). Because the definition of 
lease is broad enough to cover future transfers, lease agreement 
includes an agreement contemplating a current or subsequent 
transfer. Thus it was not necessary to make an express reference 
to an agreement for the future lease of goods (Section 
2-106(1». This concept is also incorporated in the definition 
of lease contract. Note that' the definition of lease does not 
include transactions in ordinary buildIng materials that are 

.incorporated into an improvement on land. Section 2A-309(2) 
[Section 2-1309(2)]. 
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The provisions of this Article, if applicable, determine 
whether a lease agreement has legal consequences: otherwise the 
law of bailments and other applicable law determine the same. 
Sections 2A-I03(4) [Section 2-1103(4)] and 1-103. 

(1) "Lease contract". This definition is ded ved from the 
definition of contract in Section 1-201(11). Note that a lease 
contract may be for the future lease of goods, since this notion 
is included in the definition of lease. 

(m) "Leasehold interest'l. New. 

(n)" IILessee". New. 

(0) '"Lessee in ordinary course of buslnl?ss". Section 
1-201(9). 

(p) "Lessor". New. 

(q) uLessor's residual interest". New. 

(r) "Lien". New. This term is used in Section 2A-307 
[Section 2-1307] (Priority of Liens Arising by Attachment or Levy 
on, Security Interests in, and Other Claims to Goods). 

(s) "Lot". Section 2-105(5). 

(t) "Merchant lessee". New. This term is used in Section 
2A-511 [Section 2-1511] (Merchant Lessee's Duties as to 
Rightfully Rejected Goods). A person may satisfy the requirement 
of dealing in goods of the kind subj ect to the lease as lessor, 
l~sseel seller l or buyer. 

(u) "Present value". New. Authorities agree that present 
value should be used to determine fairiy' the damages payable by 
the lessor or .the lessee on default. E.g., Taylor v. Commercial 
Credit Eq·uip. Corp .. 170 Ga. App. 322, 316 S.E.2d 788 (Ct. App. 
1984). Present value. is defined to mean an amount that 
represents the discounted value as of. a date certain of one or 
more sums payable in the future. This is a function of the 
economic principle that a dollar today is mor'e valuable to the 
holder than a dollar payable in two years. While t.here is no 
question 'as to the principie, reasonable people would differ as 
to the rate of discount to appiy in determining the value of that 
future dollar today. To minimize lit·igation, this Article allows 
the parties to specify the discount or interest rate, if the rate 
was not manifestly unreasonable at the time the transaction was 
entered into. In ail other cases, the inte~est rate will be a 
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commercially reasonable rate that· takes into account the- facts 
and circumstances of each case, as of the time the transaction 
was entered into. 

(v) "Purchase". Section l-201( 32). This definition omits 
the reference to lien contained in the definition of purchase in 
Article 1 (Section 1-201(32». This should not be construed to 
exclude consensual liens from the definition of purchase in this 
Article; the exclusion was mandated by the scope of the 
definition of lien in Section 2A-l03(1)(r) [Section 
2-ll03(1)(r»). Further, the definition of purchaser in this 
Article adds a reference to lease; as purchase ~s defined in 
Section 1-201(32) to include any other voluntary transaction 
creating an interest in prop.erty, this addition is not 
substantive. 

(w) "Sublease". New. 

(x) "Supplier". New. 

(y) "Supply contract". New. 

(z) "Termination". Section 2-106 (3) • The effect of a 
termination is provided in Section 2A-505(2) [Section 2-1505(2»). 

1991 MAINE COMMENT 

Sec. 2-1103(l)(h) includes mobile homes within the definition 
of "goods".' 

Further amend the bill in section 3 in that part designated 
"S2-1104.·· in subsection (1) by striking out all of paragraph (c) 
(page 9, lines 30 to 32 in L.D.) and inserting in its place the 
following: 

• ec) Consumer protection statute of this State. or final 
consumer protection decision of a court of this State 
existing on the effective date of this article. Consumer 
protection statutes include. but are not limited to. tP-II 
Ml!..J.ne Unfair Trade Practices Act. Title 5. chapter 10: the 
Maine Consumer Credit Code. Title 9 AI consumer loan and 
lease agreements laws. Title 10, chapter 2021 used car 
information laws. Title 10. chapter 217: and warranties on 
new motor vehicles. Title 10. chapter 203-A.· 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2 llQ4," the following: 
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_ UNIFORM COMMENT 

Uniform Statutory Source: Sections 9-203(4) and 9-302(3)(b) and 
(c). 
Changes: Substantially revised. 

Purposes: 

~ This Article creates a 
regUlation of transactions that 
[Section 2-1102). Thus, the 
legislation dealing with leases, 
in this Section. 

comprehensive scheme for the 
create leases. Section 2A-l02 
Article supersedes all prior 
except to the extent set forth 

l..... Subsection (1) states the gene.ral rule that a lease, 
although governed by the scheme of this Article, is also ~ 
governed by certain other applicable statutes~. This may 
occur in the case of a consumer lease. Section 2A-1031 l}( e) 
[Section 2-ll03(1)(e»). Those laws may be state statutes 
existing prior to enactment of Article 2A or passed afterward, 
In this case. it is desirable for this Article to s.p.eclfy wh.!...!;b 
statute controls. Or the law may be a pre-e~ng consumer 
protection decision. This Article preserves such d.ltC.l6.i.on~ 
the law may be a st'atute of the United States, Such a law 
controls without any statement in this Article under applicable 
principles of preemption, 

An illustration of a statute of the United States that 
governs consumer leases is the Consumer Leasing Act, 15 U.S.C. §§ 
1667 -1667 (e) (1982) and its implementing regulation, Regulation 
H, 12 C. F. R. § 213 (1986); the statute mandates disclosures of 
certain lease terms, delimits the liability of a lessee in 
leasing personal property, and regulates the advertising of lease 
terms. An illustration of a state statute that governs consumer 
leases and which if adopted in the enacting state prevails oyer 
this Article is the Unif. Consumer Credit Code, which includes 
many provisions similar to those of the Consumer Leasing Act, 
e.g. Unif. Con·sumer Credit Code §§ 3.202, 3.209, 3.401, ·7A U.L.A. 
108-09, 115. 125 (1974), as well as provisions in addition to 
those of the Consumer Leasing Act, e.g .. Unif. Consumer Credit 
Code §§ 5.109-.111, 7A U.L.A. 171-76 (1974) (the right to cure a 
default). Such statutes may define consumer lease so as to 
govern transactions within and without the definition of consumer 
lease under this Article. 

1... Under subsection (2), subject to certain limited 
exclusions, in case of conflict I;he-p£~~~~~-syeh a statute 
pFevaU or a decision described in subsection 0) prevails over 
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"lle--pr-<Wi-s4mHJ.--e~ this Article. For example. a provision like 
Unit. Consumer Credit Code § 5.112. 7A U.L.A. 176 ("1974). 
limiting self-help repossession. prevails over Section 2A-525(3) 
[Section 2-1525(3»). A consumer protection decision rend~ 
after the effective date of this Article may supplement its 
provisions. For example. In relation to Article 9 a court might 
conclude that an acceleration clause may not be enforced against 
~ividual debtor after late payments have been accepted 
lIJ1llSS a prior notice of defalllt is given. To the extent the 
tle~iJ;J.Q.lL_!l.lit5lblishes a geneul..--l'llnc.i~~~~ 
transactions other than secured transactions. it may supplement 
Section 2A-502 [Section 2-15021. 

h Consumer protection in lease transactions is primarily 
left to other law. However. several provisions of this Article 
do contain special rules that may not be varied by agreement in 
the case of a consumer lease. E.g •• Sections 2A-106. 2A-108. and 
2A-I09(2) [Sections 2-1106, 2-1108 and 2-1109(2»). Were that not 
so. the ability of the parties to govern their relationship by 
agreement together with the position of the lessor in a consumer 
lease too often could result in a one-sided lease agreement. 

~L In construing this provision the reference to statute 
should be deemed to include applicable r~gulations. ~ 
protection decision is "final" on the effective date of this 
Article if it is not subject to appeal on that date or. if 
lil!bject to appeal. is 'not later reversed on appeal. Of course. 
~n a decision can be overruled by a later decisioR--9~ 

superseded by a later statute. . 

Cross References: 

Sections 2A-l03(1)(e). 2A-106. 2A-108, 
2A-525(3) [Sections 2-1103(1)(e). 2-1106. 2-1108, 
2-1525(3»). 

Definitional Cross Referencel 

2A-109(2) 
2-1109(2) 

"Lease". Section 2A-l03(1)(j) [Section 2-1103(1)(j»). 

1991 MAINE COMMENTS 

and 
and 

Sec. 2-1104 specifies that "consumer protection statute of 
this State" includes. but is not limited to. the Maine Unfair 
Trede Practices Act, Title 5. chapter 10; the Maine Consumer' 
Credit Code, TiUe 9-A; consumer lo,m end lease e",reement laws. 
Title 10, chapter 202; used car information laws. Title 10, 

Page 2l-LR2394(2) 

COMMITTEE AMENDMENT 

1-
~)' 

'} 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

0 

42 

44 

46 

48 

··1. 

COMMITTEE AMENDMENT ·A" to S.P. 680. L.D. 1802 

.~ 

\ 
) 

~ .. ~/ 

chapter 217; and warranties on new motor ·vehicles. Title 10. 
chapter 203-.A.· 

Further amend the bill in section 3 in that part designated 
"S2-ll05," in peragraph (a) in the first line (page 10. line 2 in 
':'.D.) by striking out the following: ".LU" and inserting, in its 
place the following: • ill' and in paragraph (b) in the first 
line (page 10. line 4 in L.D.) by striking out the followingl 
"1111" and inserting in its place the fOllowing: 'ill' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-1105," the following: 

'UNIFORM COMMENT 

UnifonD Statutory Source: Section 9-103(2)(a) and (b). 

Cbanges: Substentie1ly revised. The provisions of the last 
sentence of Section 9-103(2)(b) have not been incorporated as it 
is superfluous in this context. 'The provisions of Section 
9-103(2)(d) have not been incorporeted because the problems dealt 
with are adequately eddressed by this section and Sections 
2A-304(3) [Section 2-1304(3») and 305(3). 

Purposes: The new certificate referred to in (b) [subsection 
(2») must be permanent, not temporary •. Generally. the lessor or 
creditor whose interest is indicated on the most recently issued 
certificate of title will preva"!l over interests indicated on 
certificates Issued previously by other jurisdictions. This 
provision reflects a policy that it is reasonable to require 
holders of interests in goods covered by a certificate of title 
to police the goods or risk losing their interests when a new 
certificate of title is issued by another jurisdiction. 

Cross Referencos: 

Sections 2A-304(3). 2A-305(3) [Sections 2-1304 (3). 
i~1305(3»). 9-103(2)(b) and 9-103(2)(d) 

"Goons". Section 2A-103(1)(h) [Section 2-1103(1)(h».' 

Further amend the bill in section 3 by inserting at the enQ 
of that part designated "S2 1106," the following: 

• U!'IIFORM COMMENT 
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Uniform Statutory Source: Unif. Consumer Credit Code § 1.201(8). 
7A U.L.A. 36 (1974). 

Changes: Substantially revised. 

Purposes: There is a real danger that a lessor, may induce a 
consumer lessee to agree that the applicable law will be a 
jurisdiction that has little effective consumer protection. or to 
agree that the applicable forum will be a forum that' is 
inconvenient for the lessee in the event of litigation. As' a 
result. t;his, section invalidates these choice of law or forum 
clauses. except where the law chosen is that of the state ,of the 
cons';"'er's residence or where the goods will be tept. or the 
forum chosen is one that otherwise would have jurisdiction over 
the lessee. 

Subsection (1) limits potentially abusive choice of law 
clauses in consumer leases. The 30-day rule in subsection (1) 
was suggested by Section 9-103(1)(c). This section has no effect 
on choice of law clauses in leases that are not consumer leases. 
Such clauses would be governed by other la~. 

Subsection (2) prevents enforcement of potentially abusive 
jurisdictional consent clauses in consumer leases. By using the 
term judicial forum. this ~ection does not limit selection of a 
nonjudicial forum. such as arbitration. This section has no 
effect on choice of forum clauses in leases that are not consumer 
leases; such clauses are, BS B metter of current law, "prima 
facie valid". The Bremen v. Zapata Off-Shore Co •• 407 U.S. 1. 10 
(1972). Such clauses would be governed by other law. including 
the Model Choice of Forum Act (1968). 

Cross Reference: 

Section 9-103(1)(c). 

Definitional Cross Reference: 

"Consumer lease". Section 2A-I03(1)(e) [Section 
2-1103(1)(e)]. 

"Lease agreement". Section 2A-I03(1)(t) [Section 
2-1103(1) (t)]. 

"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n)]. 
"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h)]. 
"Party". Section 1-201(29).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-1l07." the following: 
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• UNIFORM COMMENT 

Uniform Statutory Source: Section 1-107. 

!=banges: Revised to reflect leasing practices and terminology. 
This clause is used throughout .the official comments to this 
Article to indicate the scope of change in the provisions of the 

'Uniform Statutory Source included in the section; these changes 
range from' one extreme, e.g.. a significant difference in 
practice (a warranty as to merchantability is not implied in a 
finance lease (Section 2A-212 [Section 2-1212])) to the other 
extreme. e.g •• a modest difference in style or terminology (the 
transaction governed is a lease not a sale (Section 2A-203 
[Section 2-~203])). 

Cross References: 

Sections 2A-203 and 2A-212 [Sections 2-1203 and 2-1212]. 

Definitional Cross References: 

"Aggrieved party". Section 1-201(2). 
"Delivery". Section 1-20l( 14). 
"Rights": Section 1-201(36). 
"Signed". Section 1-201(39). 
"Written". Section 1-201(46).' 

further amend the bill in section 3 by inserting at the end 
of that part designated "52 1108." the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-302 and Unif. Consumer 
Credit Code § 5.108. 7A U.L.A. 167-69 (i974). 

'~ .... _. 

Changes: Subsection (1) is taten almost verbatim from the 
provisions of Section 2-302(1). Subsection (2) is suggested by 
the provisions of Unif. Consumer Credit Code § 5.108(1), (2). 7A 
U.L.A. 167 (1974). Subsection (3). t.aten from the provisions of 
Section 2-302 (2). has been ,expanded to cover unconscionable 
conduct. Unit. Consumer Credit Code § 5.108(3). 7A U.L.A. 167 
(1974). The provision for the award of attorney's fees to 
consumers. subsection (4). covers unconscionability under 
subsection (1) as well as (2). Subsection (4) is modeled on the 
provisions of Unit. Consumer Credit Code § 5.108(6). 7A U.L.A. 
169 (1974). 
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Purposes: Subsections (1) .and (3) of this section apply the 
concept of unconscionability reflected in the provisions of 
Section 2-302 to leases. See Dillman & Assocs. v. Capitol 
Leasing Co •• 110 Ill. App. 3d 335, 342, 442 N.E.2d 311, 316 (App. 
Ct. 1982). Subsection (3) omits the adjective "commercial" found 
in subsection 2-302 (2) because subsection (3) is concerned with 
all leases arid the relev~nt standard of conduct is determined by 
the context. 

The balance of the section is modeled on the provisions of 
UnH. Consumer Credit Code § 5.108, 7A U.L.A. 167-69 (1974). 
Thus subsection (2) recognizes that a consumer lease or a clause 
in a consumer lease may not itself be unconscionable but that the· 
agreement would never have been entered into if unconscionable 
means had not been e~ployed to induce the consumer to agree. To 
make a statement to induce the consumer to lease the goods, in 

. the expectation of invoking an integration clause in the lease to 
exclude the statement's admissibility in a subsequent dispute, 
may be unconscionable. Subsection (2) also provides a consumer 
remedy for unconscionable conduct, such as using or threatening 
to use force or violence, in the collection of a clafm arising 
from a lease contract. These provisions are not exclusive. The 
remedies of this section are in addition to remedies otherwise 
available for the same conduct under other law, for example, an 
action in tort for abusive debt collection or under another 
statute of this State for such conduct. The reference to 
appropriate relief in subsection (2) is intended to foster 
liberal administration of this remedy. Sections 2A-I03 (4) 
[Section 2-1103(4)) and 1-106(1). 

Subsection (4) authorizes an award of reasonable attorney's 
fees if the court finds unconscionability with respect. to a 
consumer lease under subsections (1) or (2). Provision is also 
made for recovery by the party against whom the claim was made if 
the cou.rt does not find unconscionability and does find that the 
consumer knew the action to be groundless. Further, subsection 
(4)(b) is independent of, and thus will not override, a term in 
the lease agreement that provides for the payment of attorney's 
fees. 

CrOGS References: 

Sections 1-106(1), 2-302 and 2A-I03(4) [Section 2-1103(4)). 

Definitional Cross Reference: 

"Action". Section 1-201(1). 
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"Consumer lease" . Section 2A-;J.03(1)(e) 
2-1103(1)(e)). 

"Lease contractll. Section 2A-I03 (1) (l) 
2-1103 (1)( 1)). 

[Section 

[Section 

"Lessee". 
"Party". 

Section 2A-I03 (1)( n,) [Section 2-1103 (1)( n)). 
Section 1-201(29).' 

Further emend the bill in section 3 by inserting at the end 
of that part designated "§2-l109." the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 1-208 and Unif. Consumer 
Credit Code § 5.109(2), 7A U.L.A. 171 (1974). 

Purposes: 

Subsection (1) re~lects modest changes in style to the 
provisions of the first sentence of Section 1-200. 

Subsection (2), .however, reflects a significant change in 
the provisions of the second sentence of Section 1-208 by 
.creating a new rule wi th respect to a consumer lease. A lease 
provision allowing acceleration at the will of the lessor or when 
the lessor deems itself insecure is of critical importance to the 
lessee. In a conSumer lease it is a prov1s10n that is not 
usually agreed to by the parties but is usually mandated by the 
lessor. Therefore, where its invocation depends not on specific 
criteria but on the discretion of the lessor, its use should be 
regulated to prevent abuse. Subsection (1) imposes a duty o( 
good faith upon its exercise. Subsection (2) shifts the burden 
of establishing good faith to the l~ssor in the case of a 
consumer lease, but not otherwise. 

Cross Reference: 

Section 1-208. 

Definitional Cross Reference: 

"Burden of establishing". Section 1-201(8). 
"Consumer lease". Section 2A-I03(1)(e) 

2-1103(1)(e)]. 
"Good faith". Sections 1-201(19) and 2-103(1)(b). 
"Party". Section 1-201(29). 
"Term". Section 1-201(42).' 
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Further amend the bill in section 3 in that part designated 
"~iI!I~" by striking out the first 2 lines (page 11. lines 35 to 
37 in L.D.) and inserting in their place the following: 

'~ 

FORMATION MID OORSnrucrION OF Lf;t!SE CQfURAcr' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-1201," the following: 

'UNIFORM COMMENT 

Uniform Statutory 'Source: Sections 2-201, 9-203(1) and 9-110. 

Cbauges: This section is modeled on Section 2-201, with changes 
to reflect the differences between a lease contract and a 
contract for the sale of goods. In particular, .subsection (l)(b) 
adds a requirement that the writing "describe the goods leased 
and the lease term", borrowing that concept, with revisions, from 
the provisions of Section 9-203(l)(a). Subsection (2). relying 
on the statutory analogue in Section 9-110, sets forth the 
minimum criterion for satisfying that requirement. 

Purposes: The changes in this section conform the provisions of 
Section 2-201 to custom and usage in lease transactions. Section 
2-201(2), stating a special rule between merchants, was not 
included in this section as the number of such transactions 
involving leases, as opposed to sales, was thought to be modest. 
Subsection (4) creates no exception for transactions where 
payment has been made and accepted. This represents a departure 
from the analogue, Section 2-20l(3)(c). The rationale for the 
departure is grounded in the distinction between· sales and 
leases. Unlike a buyer in a sales transaction, the lessee does 
not tender payment in full for goods delivered, but only payment 
of rent for one or more months. It was decided that, as a matter 
of policy, this act of payment ·is not a sufficient substitute for 
the required memorandum. Subsection (5) was needed to establish 
the criteria for supplying the lease term if it is omitted, as 
the lease contract may still be enforceable under subsection (4). 

Cross BefereDces~ 

Sections 2-201, 9-110 and 9-203(1)(a), 

Definitional 'Cross References: 

"Action". Section 1-201(1). 
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Section 1-201(3). "Agreed". 
"Buying". 
"Goods". 
"Lease". 
"Lease 

Section 2A-l03(1)(a) [Section 2-ll03(1)(a»). 
Section 2A-l03(1)(h) [Section 2-ll03(1)(h»). 
Section 2A-l03(1)(j) [Section 2-ll03(1)(j»). 
contract". Section 2A-l03(1)(1) [Section 

2-1103(1)(1»). 
"Lessee". Section 2A-l03(1)(n) [Section 2-ll03(1)(n»). 
"Le~sor". Section 2A-l03(1)(p) [Section 2-ll03(1)(p»). 
"Notice". Section 1-201(25). 
"Party". Sec'tion 1-201 (29). 
"Sale". Section 2-106(1). 
"Signed". Section 1-201(39). 
"Term". Section 1-201(42). 
"Writing". Section 1-201(46).' 

Further amend the bill in section 3 in that part designated 
"~l!l..L." in paragraph (a) in the first line (page 13, line 7 in 
L.D.) by striking out the following: "lll" and inserting in its 
place the fOllowing: 'ill' and in paragraph (b) in the first 
line (page 13, line 10 in L.D.) by striking out the following: 
"illl" and inserting in its place the following: 'ill' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S~" the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-202. 

Definitional Cross References: 

"Agreement". Section 1-201(3). 
"Course of dealing". Section 1-205. 
"Party". Sect;ion 1-201(29). 
"Term". Section 1-201(42). 
"Usage of trade". Section 1-205. 
"Writing.". Section 1-201(46).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-l203," the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-203. 

Cbanges: Revised to reflect leasing practices and termi.nology. 

Definitional Cross References: 
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"Lease contrJ'lctH
• Section 2A-I03 (1)( 1) [Section 

2-1103(1)(1)). 
"Writing". Section 1-201(46).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-1204." the following: 

'UNIFORM COMMENT 

Uniform Statutory Source·: Section 2-204. 

Changes: Revised to reflect leasing practices and terminology. 

Definitional Cross References: 

"Agreement". Section 1-201(3). 
"Lease contract". Se~tJon 

2-1103(1)(1)) • 
"Party". Section 1-201(29). 
"Remedy". Section 1-201(34). 
"Term". Section 1-201(42),' 

2A-I03(l) (1) [Section 

Further amend the bill in section 3 by inserting at the end 
of that part designated "Sz.=l~" the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-205. 

Changes: Revised to reflect leasing practices Ilnd terminology. 

Defioitional Cross References: 

"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h)). 
. "Lease". Section 2A-I03(1)(j) [Section 2-1103(1)(j»). 
"Merchant". Section 2-104(1). 
"Person". Section 1-201(30). 
"Reasonable time" •. Saction 1-204 (1) and (2). 
"Signed". Section 1-201(39). 
"Term". Section 1-201(42). 
"wrfting". Section 1-201(46).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-1206." the following: 

'UNIFORM COMMENT 
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.. ~~ 
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Uniform Statutory Source: Section 2-206(1)(a) and (2). 

Changes: Revised to reflect leasing practices and terminology. 

Definitional Cross References: 

"Lease contractU. Section 2A-I03(1)(1) [Section. 
2-1103(1)(1)). 

"Notifies". Section 1-201(26). 
"Reasonable time". Section 1-204(1) and (2).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "~~" the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Sections 2-208 and 1-205(4). 

Changes: Revised to reflect leasing practices and terminology. 
except that subsection (2) was further revised to make the 
subsection parallel the provisions of Section 1-205(4) by adding 
that course of dealing controls usage of trade. 

Purposes: The section should be read in conjunction with Section 
2A-208 [Section 2-1208). In particular. although a specific term 
may control over course of performance ~s a matter of lease 
construction under subsection (2). subsection (3) allows the same 
course of dealing to show a waiver or modification. if Section 
2A~208 [Section 2-1208) is satisfied. 

Cross References: 

Sections 1-205(4). 2-208 and 2A-208 [Section 2-1208). 

Definitional Cross References • 

"Course of dealing". Section 1-205. 
"Knowledge". Saction 1-201(25). 
"Lease agreement". Section 

2-1103(1)(k)). 
IILease contract". Section 

2-1103(1)(1)). 
"Party". Section 1-201(29). 
"Term". Section 1-201(42). 
"Usage of trade". Section 1-205.' 

2A-I03(1)(k) 

2A-I03( 1)(1) 

[Section 

[Section 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S~" the following: 
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'UNIFORM COMMENT 

Uniform Statutory Sourca: Section 2-209. 

Cbanges: Revised to reflect leasing practices and terminology, 
except that the provisions of subsection 2-209(3) were omitted. 

PurpiJl;es: Section 2-209 (3) provides that "the requirements of 
the stetute of frauds section of this Article (Section 2-201) 
must be satisfied if the co~tract as modified is within its 
provisions." This provision was not incorporated as it is unfair 
to allow an oral modification to make the entire lease contract 
unenforceable, e.g. if the modification takes it a few dollars 
over the dollar limit. At the same time, the problem could ·not 
be solved by providing that the lease contract would still be 
enforceable in its pre-modification state (if it then satisfied 
the statute of frauds) since in some cases that might be worse 
than no enforcement at all. Resolution of the issue is left to 
the courts .based on the facts of each case. 

Cross References: 

Sections 2-201 and 2-209. 

Definitionnl Cross Referances: 

"Agreement". Section l-20l(3). 
"Between merchants". Section 2-l04(3). 
"Lease agreement". Section 2A-l03(1){k) 

2-1103{l)(I<)]. 
"Lease contractU. Section 

2-1103{l)(l)]. 
"Merchant". Section 2-l04(1). 
"Notification". Section l-20l(26). 
"Party". Section l-20l{2~). 
"Signed". Section l-20l(39). 
"Term". Section l-20l(42). 
"Writing". Section l-20l{~6).' 

2A-l03(1){1) 

[Secti.on 

[Section 

Further amend the bill in section 3 in that part designated 
"S2 1209." in subsection (I) in the last line (page 15, line 11 
in L.D.) by inserting after the fOllowing: "therefrom." the 
followingl 'In a finance lease that is a consumer lease. the 
lil!!1l?lier's ability to disclaim. exclude or modify any implied 
warranties of merchantability and fitness of a particular l?urpose 
or to exclude or modify the consumer's remedies for breach of 
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those warranties iiLJillbject to and governed by the terms and 
provisions of section 2-316. subsection (5).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S.2-=l2l!!!.~" the followingl 

'UNIFORM COMMENT 

Uniform Statutory Source: None. 

Changes: This section is modeled on Section 9-318, the 
Restatement (Second) of Contracts §§ 302-315 (198l), and leasing 
practices. See Earman oil Co. v. Burroughs Corp., 625 F.2d 1291, 
1296-97 (5th Cir. 1980). 

Purposes: 

h The function perfo.rmed by the lessor in a finance lease 
is extremely limited. Section 2A-I03(1){g) [Section 
2-1103(1){g»). The lessee looks to the supplier of the goods for 
warranties and the lil<e or. in some cases as to warranties, to 
the manufacturer if a warranty made by that l?erson is l?as~~. 
That expectation is reflected in subsection (I), which is 
self-executing. As a matter of policy, the operation of this 
provision may not be excluded, modified or limited: however, an 
exclusion. modification, or limitation of any term of the supply 
contract or warran!;y, including any with respect to rights and 
remedies, and any defense or claim such as a statute- of 
limitations, effective against the lessor as huyeF the acquiring. 
~ under the supply contract, is also effective against the 
lessee as the beneficiary designated under this provision. l'he 
For example. !;he supplier is. not precluded from excluding or 
modifying an express or implied warranty under a supply 
contract. Sections 2-312(2) and 2-316. or Section 2A-214 
(Section 2-1214). Further, the supplier is not precluded from 
limiting the rights and remedies of the lessorr--a&--huyeFr and 
from liquidating damages. Sections 2-718 and 2-719 or Sec!;i.Qllii 
2A-503 and 2A-504 [Sections 2 1503 and 2-1504). If the supply 
contract excludes or modifies warranties, limits remedies feF 
9Feaeh, or liquidates damages with respect· to the lessor, such 
provisions are enforceable against the lessee as beneficiary. 
Thus, only selective discrimination against the beneficiaries 
designated under this section is precluded, I.e ... exclusion of 
the supplier's liability to the lessee with respect to warranties 
made to the lessor. This section does not affec!; the develo~ 
of other law with respect to l?roducts liability. 

Page 32-LR2394{2! 

\.----../ 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

COMMITrEE AMENDMENT "A" to S.P. 680, L.D. 1802 

~ Enforcement of this benefit is by action. 
2A-103(4) [Section 2-1103(4)] and 1-106(2). 

Sections 

~ The benefit extended by these provisions is not without 
a price, as this Article also provides in the case of a fina~ce 
lease that is not a consumer lease that the lessee's promises to 
the lessor under the lease contract become irrevocable and 
independent upon the lessee's acceptance of the goods. Section 
2A-407 [Section 2-1407]. 

h Subsection (2)· limits the effect of subsection (1) on 
the supplier and the lessor by preserving, notwithstanding' the 
transfer of the benefits of .the supply contract to the lessee, 
all of the supplier' s and the lessor' s rights and obligations 
with respect to each other and others; it further absolves the 
lessee of any duties with respect to the supply contract· that 
might have been inferred from the extension of the benefits 
thereof. 

~ S~bsections (2) and (3) also deal with difficult issues 
related to modification or rescission of the ·supp1y contract. 
Subsection (2) states a rule that determines the impact of the 
statutory extension of benefit contained in subsection (1) upon 
the relationship of the parties to the supply contract and, in a 
limited respect. upon the lessee. This statutory extension of 
benefit, like that contained in Sections 2A-216 [Section 2-12161 
and 2-318. is not a modification of the supply contract by the 
parties. Thus, subsection (3) states the rules that apply to a 
modification or rescission of the supply contract by the 
parties. Subsection (3) FeeeIjRlBes--tlJe-~·-a--po."""~Ho}.-ea .. ses 
ef--ae~ieR--aqaiR&~-~~-~--~--t~-£uppl!s~--a~isiRIj--fFem 
meBiflea~leR-e~-~ss€i£s!~~-~~~~a~~~r--~he-eRls~eRee 

aRB-~~-~--a-~-ef--&G~iGa-~-the-~}.~~-~~-the 
leseeF-!s-~~-tr~~-~~~-hy-~he-€eu£-t£-~~~-fae~e-ef 

eaeh---easer l?rovides' that a modification or rescission is not 
!!.tl.ective between the supplier end the lessee If. before the 
l!!2Qif.!..c.a.tjon or rescission occurs. the supplier received notru 
~he lessee has entered into the finance lease. On the other 
hlmd, if the modi.tl.c.ation or rescisel&lLls effective. then to the 
extent of the modification or rescission of the benefi~ 
!!M.umty, the lessor by statutory dictate assumes an ollligi!.ti.!m 
~roylde to the lessee thet which the lessee would otherwise 
1=e. For example, assume a reduction in an express warranty 
from four years to one year. No prejudice to the lessee may 
occur if the· 900ds perform as agreed, If. however, there is a 
hreach of the express warranty after one year and before four 
years pass. the lessor is liable. A remedy for any· prejudice to 
the lessee because of the bifurcation of the lessee's recourSe 
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--..,. 

\ 
/ 

£~2Yltinq from the action of t~pplier and the l~~~~ft 
to resolution by the courts based on the facts of each case. 

6. Subsection (4) makes it clear that the ri h 
~see by this section do not dis lace a '. ,9 tJLgumt.~ 
otherwise may have against the suPpUs;. ny rights the -Ies~ 

Cross References: 

Sections ~A-lgaflj} 2A-103(1)(g) 
2A-407 [Section 2-1407] and 9-318. 

[Section 2-110311)(gl.], 

Definitional Cross References: 

"Action". Section 1-201(1). 
"Finance 

2-1103(1)(g)]. 
"Leasehold 

2-1103(1)(m)]. 

lease". Section 

interest". Section 

2A-103(1)(g) [Section 

2A-103(1)(m) [Section 

"Lessee". Section 2A-103(1)(0) [Section 2-1103(1)(n)J. 
"Les~or". Section 2A-103(1)(p) [~ectioo 2-1103(1)(p)]. 
"Notice". Sectioo 1-201(25). 
"Party" •. Sectioo 1-201(29). 
"Rights" •. Section 1-201(36). 
"Supplier". Section 2A-103(1)(x) [Section 2-1103(1)(1I)J. 
"Supply contract". Section 2A-103 (l)(y) [Section 

2-1103(1)(y)]. 
"Term". Section 1-201(42). 

1991 MAINE COMMENT 

Sec. 2·1209 provides that in finance leases that are consumer 
leases the supplier's ability to disclaim, exclude or modify 
implied warrantees and remedies for breach of warranty is 
goyerned by section 2-316(5).' 

Further am.end the bill in section· 3 by inserting at the end 
of that part designated "~lll...." the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-313. 

Changes: Revised to reflect leasing practices and terminology. 

Purposes: All of the express and implied warranties of the 
Article 00 Sales (Article 2) are included io this Article, 
revised to reflect the differences between a sa'le of goods and a 
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COMMITTEE AMENDMENT "A" to S.P. 680. L.D. 1802 

lease of goods. Sec"tions 2"-210 through 2"-216 [Sections 2-1210 
to 2-1216]. The lease of goods is sufficiently similar to the 
sale of goods to justify this decision. Hawkland, The Impac~ of 
the Uniform Commercial Code on Equipment Leasing, 1972 III. L.F. 
446, 459-60. Many state and federal courts have reached the same 
conclusion. 

Value of the go~ds, as used in subsection (2), includes 
rental value. 

Cross. References: 

"rticle 2, esp. Section 2-313, and Sections 2"-210 through 
2"-216 [Sections 2-1210 to 2-1216]. 

Definitional Cross References: 

"Conforming". Section 2"-103(1)(d) [Section 2-II03(1)(d)]. 
"Goods". Section 2,,-103(1)(h) [Section 2-1103(1)(h)]. 
"Lessee". Section 2"-103(1)(n) [Section 2-1103(1)(n)J. 
"Lessor". Section 2,,-103(1)(p) [Section 2-1103(1)(p)]., 
"Value". Section 1-201(44).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "§2-1211." the following: 

, 
'UNIFORM COMMENT 

UnifonD Statutory Sources Section 2-312. 

Changes. This section is modeled on the provisions of Section 
2-312, with modifications to reflect the limited interest 
transferred by a lease contract and. the total interest 
transferred by a sale. Section 2-312(2), which is omitted here, 
is incorporated in Section 2"-214 [Section 2-1214]. The warranty 
of quiet possession was abolished with respect to sales of 
goods. Se~tion 2-312 official comment 1. Section 2"-211(1) 
[Section 2-1211(1)] reinstates the warranty of quiet possession 
with respect to leases. Inherent in the nature of the limited 
interest transferred by the lease - the right to posses,sion and 
use of the goods is the need of the lessee for protection 
greater than that afforded to the buyer. Since the scope of the 
protection is limited to claims or interests that arose from acts 
or omissions of the lessor, the lessor will be in position to 
evaluate the potential cost, certainly a far better position than 
that enjoyed by the lessee. Further, to the extent the market 
will allow, the lessor can attempt to pass on the anticipated • 
additional cost to the lessee in the guise of higher rent. 
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COMMITTEE AMENDMENT "A" to S.P.,680, L.D. 1802 

Purposes: General language was chosen for subsection (I) that 
expresses the essence of the lessee's expectation: with an 
exception for infringement and the like, no person holding a 
claim or interest that arose from an act or omission of the 
lessor will be able to interfere with the lessee's use and 
enjoyment of the goods for the lease' term. Subsec'tion (2), like 
other similar provisions in later sections, excludes the finance 
lessor from extending this warranty; with few exceptions 
(Sections lA-210 and 2"-211 ( I) [Sections 2-1210 and 2-1211( 1) J), 
the lessee under a finance lease is to look to the supplier for 
warranties and the like !!.L......ln some cases itS to warran~~ 
the manufacturer if a warranty made by that person is passed on. 
Subsections (2) and (3) are de'rived from Section 2-312(3). These 
subsections, as well as the analogue. should be construed so that 
applicable principles of law and equity supplement their 
provisions. Sections 2"-103(4) [Section 2-1103(4)] and 1-103. 

Cross References: 

Sec'tions 2-312, 2-312(1), 2-312(2), 
I, 2"-210 [Section 2-1210], 2"-211(1) 
2"-214 [Section 2~1214]. 

Definitional Cross References: 

"Delivery". 
"Finance 

2-1103(I)(g)]. 

Section 1-201(14). 
lease". Section 

2-312 official comment 
[Section 2-1211(1) J and 

2"-103(I)(g) [Section 

"Goods". Section 2"-103(1)(h) [Section 2-1103(1)(h)]. 
"Lease". Section 2"-103(1)(j) [Section 2-1103(1)(j)]. 
"Lease contract". Section 2"-103( 1)( I) [Section 

2-1103(1)(1)]. 
tfLet21Sehold 

2-1103 (l)(m)]. 
interest". Section 2"-103( l)(m) [Section 

"Lessee". Section 2"-103(1)(n) [Section 2-1103(1)(n)]. 
"Lessor". Section 2"-103(1)(p) [Section 2-1103(1)(p)]. 
"Merchant". Section 2-104(1). 
"Person". Section 1-201(30). 
"Supplier". Section 2"-103(1)(x) [Section 2-1103(1)(x)].· 

Further amend the bill in section 3 by inserting at the end 
of that part designated "§2-1212," the following: 

• UNIFORM COMMENT 

UnifonD Statutory Source: Section 2-314. 
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Changes: Revised to reflect leasing practices and terminology. 
E.g .• Glenn Dick Equip. Co. v. Galey Constr •• Inc •• 97 Idaho 216. 
225. 541 P.2d 1184. 1193 (1975) (implied 'warranty of 
merchantability (Article 2) extends to lease transactions). 

Definitional Cross References. 

"Conforming". Section 2A-103(1)(d) [Section 2-1103(1)(d)]. 
"Co~rse of dealin~". Section 1-205. 
"Finance 

2-1103(1)(g)]. 
lease ll

• Section 

"Fungible". Section 1-201(17). 

2A-I03(~)(g) [Section 

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)]. 
"Lease ag,reement". Section 2A-103 (1) (k) [Section 

21103(1)(k)]. 
"Lease contractU. Section 2A-103(1)(1) [Section 

2-1103(1) (1)]. 
"Lessor". 
"Merchant". 

Section 2A-103(1)(p) [Section 2-1103(1)(p)]. 
Section 2-104(1). 

"Usage of trade". Section 1-205.' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S~" the following: 

. UNIFORM COMMENT 

Uniform Statutory Source: Section 2-315. 

Changes. .Revised to reflect leasing practices and terminology. 
E.g •• All-States Leasing Co. v. Bass. 96 Idaho 873. 879. 538 P.2d 
1177. 1183 (1975) (implied warranty of fitness for a particular 
purpose (Article 2) extends to lease transactions). 

Definitional Cross References: 

"Finance lease". Section 2A-103(1)(g) [Section 
2-1103(1)(g)]. 

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)]. 
"Knows". Section 1-201(25). 
"Lease contract" • Section 2A-103(1)(1) [Section 

2-1103(1)(1)]. 
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)]. 
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].· 

Further amend the bill in section 3 in that part designated 
"S2-l~.lL" by inserting at the end the following: 
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COMMITTEE AMENDMENT "A" to S.P. 680. L.D. 1802 

• (5) In a COQsumer lease that is not a finance ..lease. the. 
~sor's ability to disclaim, exclude or modify any implied 
warranties of merchantability and fitness for a particular 
p_urpose or to exclude or modify the consumer" s reJ!l.~.di.!!JLJ.2I: 
~il.l!J;;h of thQ!;.lL.....li<\rranties is subjeJ;;t to and govern~Y-.J;hJ! 
terms and provisions of section 2-316, subsection (S).' 

. UNIFORM COMMENT 

Uniform Statutory Source: Sections 2-316 and 2-312(2). 

Changes: Subsection (2) requires that a disclaimer of the 
warranty of merchantability be conspicuous and in writing as is 
the case for a disclaimer of the warranty of fitness; this is 
contrary to the rule stated in Section 2-316 (2) with respect to 
the disclaimer of the warranty of merchantability. This section 
also provides that to exclude or modify the implied warranty of 
merchantability. fitness or against interference or infringement 
the language must be in writing and conspicuous, There are. 
however, exceptions to the rule. E.g., course of dealing, course 
of performance, or usage of trade may exclude or modify an 
implied warranty. Section 2A-214 (3)( c) [Section 2-1214 (3)( c)J • 
The analogue of Section 2-312(2) has been moved to subsection (4) 
of this section for a more unified treatment of disclaimers; 
there is nO policy with. respect to leases of goods that would 
justify continuing certain distinctions found in the Article on 
Sales (Article 2) regarding the treatment of the disclaimer of 
various warranties. Compare Sections 2-312(2) and 2-316(2). 
Finally. the example of a disclaimer of the implied warranty o~ 

fitness stated in subsection (2) differs from the analogue stated 
in Section 2-316(2); this example should promote a better 
understanding of the effect of the disclaimer. 

Purposes: These changes were made to reflect leasing practices. 
E.g .• FMC Finance Corp. v. Murphree. 632 F.2d 413. 418 (5th Cir. 
1980) (disclaimer of implied warranty under lease transactions 
must be conspicuous. and in writing) •. The omission of the 
provisions of Section 2-316(4) was not substantive, Sections 
2A-503 and 2A-504 [Sections 2-1503 and 2-1504]. 

Cross References: 

Article 2. esp. Sections· 2-312(2) and 2-316. and Sections 
2A-503 and 2A-504 [Sections 2-1503 and 2-1504]. 

Definitional Cross References: 

"Conspicuous", Section 1-201(10). 
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"Course of dealing". Section 1-205. 
"Fault". Section 2A-I03(1)(f) [Section 2-1103(1)(f)]. 
"Gbods". Section 2A-I03(1)(h) [Section 2-1103(1)(h)]. 
"Knows". Section 1-201(25). 
"Leese". Section 2A-I03(1)(j) [Section 2-1103(1)(j)]. 
"Lease contract". Section 2A-I03(1)(I) [Section 

2-1103(1)(1)] • 
"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n)]. 
"'erson". Section 1-201(30). 
"Usege of trade". Section 1-205. 
"Writing". Section 1-201(46). 

J991 MAINE COMMENT 

Sec. 2·J214 provides that in II consumer lellse thllt is not a 
finance leese the lessor's ability to disclaim. exclude or modify 
implied warranties or remedies ~or breach of those warranties is 
governed by section 2-316(5).' 

Further IImend the bill in section 3 in thllt part designated 
"S~" in paragraph (a) in the first line (page lB. line 2B 
in L.D.) by strilting out the following. "ilU" end inserting in 
its place the followingl '111' end in peregreph (b) in the first 
line (page lB. line 32' in L.D.) by strilting ou't the fOllowing. 
"1J;zl" and inserting in its place the followingl 'ill' and in 
paragraph (c) in the first line (page lB. line 3~ in L.D.) by 
striking out the fOllowing. "1J:.l" al)d inserting in its place the 
following: '111' 

Fu~ther amend the bill in section 3 in thet part designeted 
"SZ-lZ15." by inserting at the end the following' 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-317. 

Definitional Cross Reference: 

"Party". Section 1-201(29).' 

Further amend the bill in section 3 in that pert designated 
"S~" by inserting at the end the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-31B. 
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COMMITTEE AMENDMENT "A" to S.P. 6BO. L.D. 1802 

Changes: The provisions of Section 2-31B have been included in 
this section. modified in two respect~: first. to reflect 
leasing pr.actice. including the special practices of the lessor 
under e finance lease/ second, to reflect and thus. codify 
elements of the official comment to Section 2-31B with respect to 
the effect of disclaimers and limitations of remedies against 
third parties. 

Purposes: Alternative A is based on the 1962 version of Section 
2-31B and is leest fllvoreble to the injured person as the 
doctrine of privity imposed by other law is abrogated to only a 
limited extent. Alternetives B .and C are based on later 
edditions to Section 2-31B and' ere more favorable to the injured 
person. In determining which elternative to select. the state 
legislature should consider melting its choice parellel to the 
choice it made with respect to Section 2-31B. as interpreted by 
the courts. 

The lest sentence of each of Alternatives A. Band C does 
not preclude the lessor from excluding or modifying an express or 
implied warranty under a lease. Section 2A-214 [Section 
2-1214]. Further. that sentence does not preclude the lessor 
from limiting the rights and remedies of the lessee and from 
liquideting demages. Sections 2A-503 and 2A-504 [Sections 2-1503 
lind 2-1504]. If the lease excludes or modifies warranties. 
limits remedies for breach. or liquidates damages with respect to 
the lessee. such provisions are enforceable against the 
beneficiaries designated under this section. However. this last 
sentence .forbids selective dfscr imination against the 
beneficiaries designated under this section. i.e •• exclusion of 
the lessor's liability to the beneficiaries with respect to 
werrenties mede by the lessor to the lessee. 

Other lllw. including the Article on SlIles (Article 2). may 
apply in determining the extent to which a warranty to or for the 
benefit of the lessor extends to the lessee .and third parties. 
This is in part a function of whether the lessor has bought or 
leased the goods. 

This Article does' not purport to change the development of 
the relationship of the common law. with respect to products 
liability. including strict liebility in tort (as restated in 
Restatement (Second) of Torts. § 402A (1965)). to the provisions 
of this Act. Compa~e Cline v. Prowler Indus. of Maryland. 41B 
A.2d 96B (Del. 19BO) and Hawltins Constr. Co. v. Matthews Co •• 
190 Neb. 546. 209 N.W.2d 643 (1973) with Dippel v. Sciano. 37 
Wis. 2d 443. 155 N.W.2d 55 (1967). 
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Cross References: 

Article 2. esp. Section 2-310. and Sections 2A-214. 2A-503 
and 2A-504 [Sections 2-1214. 2-1503 and 2-1504). 

Definitionn1 Cross References: 

"Goods". 
"Lessee". 
"Person". 
"Remedy". 
"Rights". 

Section 2A-103(1)(h) [Section 2-1103(1)(h»). 
Section 2A-I03(1)(n) [Section 2-1103(1)(n»). 
Section 1-201(30). 
Section 1-201(34). 
Section 1-201(36) • 

1991 MAINE COMMENT 

Sec. 2-1216 chooses 
interpretation of 2-310.' 

alternative C to parallel the 

Further amend the bill in section 3 in that part designated 
.. S2-121.1.... .. in paragraph (a) in the first line (page 19. line 9 in 
L.D.) by striking out the following: "W" and inserting in its 
place the following: 'ill' and in paragraph (b) in the first 
line (page 19. line 12 in L.D.) by striking out the followIng: 
"1hl" and inserting in its place the following: 'ill' and in 
paragraph (c) in the first line (page 19. line 17 in L.D.) by 
striking out the following: .,1.t:.l" and inserting in its place the 
following: 'ill' 

Further amend the bill in section 3 in that- part designated 
.. §~ .. by inserting at the end the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section .2-501. 

Cbanges: This section. together with Section 2A-210 [Section 
2-1210), is' derived from the provisions of Section 2-501. with 
changes to reflect lease terminology; however. this section omits 
as irrelevant to leasing practice the treatment of special 
property. 

Purposes: With respect to subsection (b) [subsection (2») there 
is a certain amount of ambiguity in the reference to when goods 
are designated. e.g •• when the lessor is both selling and leasing 
goods to the same lessee/buyer and has marked goods for delivery 
but has not distinguished between those related to the lease 
contract and those related to the sales contract. As in Section 
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COHMITTEE AMENDMENT ,A .. to S.P. 600, L.D. 1002' 

2-501(1)(b), this issu~ has been left to be resolved by the 
courts, case by case. 

Cross References: 

Sections 2-501 and 2A-210 [Section 2-1210). 

Definitional Cross References: 

"Agreement". Section 1-201("3). 
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h»). 
"Lease". Section 2A-I03(1)(j) [Section 2-1103(1)(j»). 
"Lease contract", Section 2A-I03(1)(1) [Section 

2-1103(1)(1»). 
"Lessor". Section 2A-I03(1)(p) [Section 2-1103(1)(p»). 
"Party". Section 1-201( 29).' 

Further amend the bill in section 3 in that part designated 
"S2-1218," by inserting at the end the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-501. 

Changes: This section. together with Section 2A-217 [Section 
2-1217), is derived from the provisions of Section 2-501.' with 
changes and additions to reflect leasing practices and 
terminology. 

Purposes: Subsection (2) states a rule allowing substitution of 
goods by the lessor under certain circumstances, until default or 
insolvency of the lessor, or until notification to the lessee 
that identification is final. Subsection (3) states a rule 
regarding the lessor's insurable interest that. by virtue of the 
difference between a sale and a lease, necessarily is different 
from the rule stated in Section 2-501(2) regarding the seller's 
insurable interest. For this purpose the op'tion to buy shall be 
deemed to have been exercised by the lessee when the resulting 
sale is closed, not when the lessee gives notfce to the lessor. 
Further, subsection (5) is new and reflects the common practice 
of shifting the responsibility and cost of insuring the goods 
between the parties to the lease transaction. 

Cross Referencos: 

Sections 2-501, 2-501(2) and 2A-217 [Section 2-1217). 

'Definitional Cross References: 
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"Agreement", Section 1-201(3). 
"Buying". Section 2A-103(1)(a) [Section 2-1103(1)(a)]. 
"Conforming". Section 2A-103(1)(d) [Section 2-1103(1)(d)]. 
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)]. 
"Insolvent". Section 1-201(23): 
"Lease contract". Section 2A-10 3( 1)( 1) [Section 

2-1103(1)(1)]. 
"Lessee". Section U-10H 1) (n) [Section 2-1103 (1) (n)]. 
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)]. 
"Notification". Section 1-201(26). 
"Party". Section 1-20ll 29). ' 

Further amend the bill in section 3 in that part designated 
"S2-1219." by inserting at the end the followingl 

'UNIFORM COMMENT 

Uniform Statutory Sources Section 2-509(1) through (3). 

Changes: Subsection (1) is new. The introduction to subsection 
(2) is new, but subparagraph [paragraph] (a) incorporates the 
provisions of Section 2-509(1): subparagraph [paragraph] (b) 
incorporates the provisions of Section 2-509(2) only in part, 
reflecting current pra~tice in lease transactions. 

Purposes I Subsection (1) states rules related to retention or 
passage of risk of loss consistent with current practice in lease 
transactions. The provisions of subsection (4) of Section 2-509 
are not incorporated as they are not necessary. This section 
does not deal with responsibility for loss caused by the wrongful 
act of either the lessor or the lessee. 

CraGG ReferenceSI 

Sections 2-509(1), 2-509(2) and 2-509(4), 

Definitional Cross Referencess 

"Delivery", 
"Finance 

2-1103( 1) (g)]. 

Section j-201(14), 
lease'f. Section 2A-l03 (l)(g) [Section 

"Goods", Section 2A-103(1)(h) [Section 2-l103(1)(h)], 
"Lease contract", Section 2A-l03(1)(1) [Section 

2-1103(1)(1)), 
"Lessee", Section 2A-103(1)(n) [Section 2-1103(1)(n)]. 
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(pil. 
"Merchant". Section 2-104(1): 
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"Receipt". Sectlon 2-103(1) (c). 
"Rights", Section 1-201(36). 
"Supplier". Section 2A-l03(1)(x) [Section 2-ll03(1)(x)],' 

Further amend the bill in section 3 in that part designated 
"S2-i220," by inserting at the end the following: 

'UNIFORM COMMENT' 

Uniform Statutory Sources Section 2-510, 

Changes. Revised to reflect leasing practices and terminology, 
The rule in Section (1) (b) [subsection (l)(b)] does not allow the 
lessee under a finance lease to treat the risk of loss as hav~ng 
remained with the supplier from the beginning, This is'' 
appropriate given the limited circumstances unde'r which the 
lessee: under Ii finance lease is allowed to revoke acceptance, 
Section 2A-5l7 [Section 2-1517] and Section 2A-5l6 [Section 
2-1516] official comment, 

Definitional Cross References: 

"Conforming", Section 2A-103(1)(d) [Section 2-1103(1)(d)), 
"Delivery", Section l-201( 14). 
"Finance lease lf

• Section 2A-103(1)(g) [Section 
2-1103(1)(g)], 

"Goods". 
IILease 

Section 2A-103(1)(h) [Section 2-1103(1)(h)], 
contract". Section 2A-103(1)(1) [Section 

2-1103( 1) (1)], 
"Lessee", Section 2A-103(1)(n) [Section 2-1l03(1)(n)]. 
"Lessor", Section 2A-103(1)(p) [S~ction 2-l103(1)(p)], 
"Reaso;'ab1e time", Section 1-204(1) and (2). 
"Rights", Section 1-201(36), 
"Supplier". Section 2A-103(1)(x) [Section 2-1103(1)(x)],' 

Further amend the bill in section 3 by striking out all of 
that part designated "S~" and inserting in its place the 
following: 

'S2 1221. Casualtr to identified goods 

If a lease contract requires goo'ds identified when the lease 
=tract is made. and the goods suffer. casualty without fault of 
the lessee. the lessor or the supplier before delivery. or the 
goods suffer casualty before risk of loss passes to the lessee 
pursuant to the lease agreement or section 2-1219. then: 

(II If the loss is total. the lease contract is avoided: and 
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ilLAfier delivery in a conG.l!lJllll.....~se. if the goods au: 
lost or destroyed; 

(a) If the lessee is not in detal.!lt under the lease. tile. 
lessee may provide substitute goods of at least egual kirul 
JUld guality. satisfactory t!LJh~sor and continue tllll. 
lease. Permission to substitute goods may not be 
YRreasonably withheld by the lessor. Any insyrance procee~~ 
~id with respect to the goods must be applied to tllll. 
p~rchase of the substitute goods: or 

(b) At the consumer's option. any insurance proceeds ml~ 
p-aid to the lessor and. in such an instance. the les!LeJl. 
remains llabl~y for the insyrance deductible plus <loY: 
~---2J.!!lts otherwise due to the lessor because of any prior" 
default by the lessee under the terms of the lease. 

UNIFORM COMMENT 

Uniform Statutory Source: Section 2-613. 

Cbanges: Revised to reflect leasing practices and terminology. 

Purposes: Due to tbe vagaries of determining the amount of due 
allowance (Section 2-613 (b), no attempt was made in subsection 
(b) to treat a problem unique to lease contracts and installment 
sales contracts: determining how to recapture the allowance, 
e.g.. application to the first or last rent payment~ or 
allocation, pro rata, to all rent payments .• 

Cross References: 

Section 2-613. 

Definitional Cross References: 

~Conforming". Section 2A-I03(1)(d) [Section 2-1103(1)(d»). 
"Consumer lease". Section 2A-I03(1)(e) [Section 

2-1103(1)(e»). 
"Delivery". Section 1-201(14)~ 
"Fault". Section 2A-I03(1){f) [Section 2-1103(1){f»). 
"Finance lease". Section 2A-I03(1){g) [Section 

2-1103(1)(g»). 
"Goods". 
t'Lease " . 
"Lease 

2-1103(1)(k»). 

Section 2A-I03(1)(h) [Section 2-1103(1)(h)]. 
Section 2A-I03(1)(j) [Section 2-1103(1){j»). 
agreement". Section 2A-I03(1)(k) [Se~tion 
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COMHITTEE AMENDMENT "A .. to S.P. 680. L.D. 1802 

"Lease contractU. Section 2A-I03(1){1) [Section 
2-1103(1){1»). 

"Leisee". Section 2A-I03(1)(n) [Section 2-1103(1)(n»). 
"Lessor". Section 2A-I03(1)(p) [Section 2-1103(1)(p»). 
"Rights". Section 1-201(36). 
"Supplier". Section 2A-I03(1)(x) [Section 2-1l03(1)(x»). 

1991 MAINE COMMENT 

Sec. 2-1221 adds an additional protection for lessees when 
leased property is destroyed. It permits a lessee who is not in 
default to substitute goods satisfactory to the lessor. It also 
permits the use of insurance to purchase substitute goods or. at 
the consumer's option insurance proceeds may be paid to the 
lessor with the lessee remaining liable fQr only "the insura"nce 
deductible plus any amounts owed because of a prior default.' 

Further amend the bill in section 3 by inserting at the end 
of that part"designated "§2 1301." the following: 

• UNIFORM COMMENT 

Uniform Statutory Source: Section 9-201. 

Cbanges: The first sentence of Section 9-201 was incorporated. 
modified to reflect leasing terminOlogy. The second sentence of 
Section 9-201 was eliminated as not relevant to leasing practices. 

Purposes: 

l... This section establishes: a general rule regarding the 
validity and enforceability of a lease contract. The leas; 
contrllct is effective and enforceable between the parties and 
against third parties. Exceptions to this general rule arise 
where there is a specific rule to the contrary in this Article. 
Enforceability is. thus. dependent upon the lease contract 
meeting the requirements of the Statute of Frauds provisions of 
"Section 2A-201 [Section 2-1201). Enforceability is also a 
function of the lease contract conforming to the principles of 
construction and interpretation contained in the Article on 
General Provisions (Article 1). Section 2A-l03(4)' [Section 
2-1103 (4)]. 

l.... The effectiveness or enforceability of the lease 
contract is not dependent upon the lease contract or any 
financing statement or the like being filed C!r recorded; "however. 
the priority of the interest of a lessor of fi~tures with respect 
to the interests of certain third parties in such fixtures is 
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COMMITTEE AMENDMENT ,A .. to S.P. 680. L.D. 1~02 
subject to the provisions of the Article on Secured Transactions 
(Article 9). Section 2A-309 [Section 2-1309). Prior to the, 
adoption of this Article filing or recording was not required 
with respect. to leases. only leases intended as security. The 
definition of security interest. as amended concurrently with the 
adoption of this Article. more clearly delineates leases and 
leases intended as security and thus signals the need to file. 
Section 1-201(37). Those lessors who are concerned about whether 
the transaction creates a lease or a security interest w'ill 
continue to file a protective financing statement. Section 
9-408. Coogan. Leasing and the Uniform Commercial Code. in 
Equipment Leasing-Leveraged Leasing 681. 744-46 (2d ed. 1980). 

~ Rypo~etical. 

l~ iAl In construing this section it is important to 
recognize its relationship to other sections in. this Article. 
This is best demonstrated by refe'rence to a hypothetical. Assume 
that On February 1 A. a·manufacturer of combines and other farm 
equipment. leased a fleet of six combines to B. a corporation 
engaged in the business of farming. for a 12 month term. Under 
the lease agreement between A and B. A agreed to defer B's 
p~yment of the first. two months' rent to April 1. On March 1 B 
recognized that it would need only four combines and thus 
subleased two combines to C for an 11 month term. 

~~ 1hl This hypothetical raises a number of issues that are 
an~wered by the sections contained in this part. Since lease is 
defined to include sublease (Section 2A-I03 (1)( j) and (w) 
[Section 2-1103 (1)( j) and (w))). this section provides that the 
prime lease between A and B and the sublease between Band Care 
enforceable in accordance with their terms. except as otherwise 
provided in this Articlel that exception. in this case. is one of 
considerable'scope. 

a~ 1.!:l The separation of ownership. which is in A. and 
possession. which is in B with respect to four combines and which 
is in C with respect to two combines. is rtot relevant. Section 
2A-302 [Section 2-1302). A's interest in the six combines cannot 
be challenged simply because A parted with possession to B. who 
in turn parted with possession of some of the combines to C. Yet 
it is important to note that by the terms of SectiQn 2A-302 
[Section 2-1302) this conclusion is subject to change if 
otherwise provided in this Article. . 

4~ idl B's entering the sublease with C 
that is treated by this part. In a dispute 
combines A may challenge B's right to sublease. 
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is permissive as to transfers of interests under a lease 
contract. including subleases. SeetieR---~A-6g6~1} S~ 

2A-303/ 2) [Sec'tion 2-1303< 2)) • However. the rule eFeatas ill two 
significant eHeeptieRS guaUficatiollli.. If the prime lease 
contract between A and B prohibits B from subleasing the 
combines. SeetieR-~A-aga{l}{a} or makes such a sublease a~nt 
of default, Section 2A-303(2} [Section 2-1303(2)) appliesT-as-the 
tFaRsi;eF--is--yalRRtaFy--and--pFehibited; thus. !!hile B' s interest 
under the prime lease may not be transferred under the Sublease 
to C, 11 may haye a remedy pursuant to Section 211-303/S) [~ 
2 1303/5»). Absent a prohibi tion or default proyision in the 
prime lease contract A might be able to argue that the sublease 
to C materially increases A's risk; thusL--Hhilg B's interest 

. under the prime lease may Ral; be transferred under the sublease 
to C. 1i;-.af-t-<>£--demand-sy--A-,--!;--f-al.,J. ..... -w-p£ev.,ide--t.he--assRFaRees 
Fe""haQ-.by--Se<>I;.iG&-~A-agH;!} A may have a remedy pursua!1!:.........t2 
Sgction 2A-303(5) [s.e.iliJ1.D 2-13Q.3(~1). SeetieR--;!A-ag.a{l}{M 
Section 2A-303(5)/b)/ii) [Section 2-1303/S)(b)/ii»). 

6~ li!l Resolution of this issue is also a function of the 
section deaiing with the sublease of goods by a prime lessee 
(Section 2A-30S [Section 2-130S)). Subsection (1) of Section 
2A-30S [Section 2-130S(I)). which is subject to the FRle .&:.!!.l.e..:i oC 
Section 2A-303 [Section 2-1303) stated above. provides that C 
takes subject to the interest of A under the prime lease between 
A and B. However. there are two exceptions. First. if B is a 
merchant (Sections 2A-I03(3) and 2-104(1) [Sections 2-1103(3) and 
2-1104(1))) dealing in goods of that kind and C is a sublessee in 
the ordinary course of business (Sections 2A-l03(1)(0) and 
2A-I03(I)(n) [Sections 2-1103(1)(0) and 2-1103(1)(n))). C takes 
free of the prime lease between A and B. Second. if B has 
rejected the six combines under the prime lease with A. and B 
disposes of the goods by sublease to C. C takes free of the prime 
lease if C can establish good faith. Section 2A-511(4) [Section 
2-1511(4) ). 

!i~ 1f.l If the facts of this hypothetical are expanded and 
we assume that the prime lease obligated B to maintain the 
combines. an additional issue may be presented. Prior to 
entering the sublease. B. in satisfaction of its maintenance 

·covenant. brought the two combines that it desired to sublease to 
a local independent dealer of A's. The dealer did the requested 
work for B. C inspected the combines on the dealer's lot after. 
the worle was completed. C signed, the sublease with B two days 
later. C. however. was prevented from taking delivery of the two 
combines as B refused to pay the dealer's invoice for the 
repairs. The dealer furnished the repair service to B in the 
ordinary Course of the dealer's business. If under applicable 
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law the dealer has a lien on repaired goods in the dealer' s 
possession, the dealer's lien will take priority over l\,!.sr S's 
and C' s interests,. ___ imL_al~ol!ld tMe priod,ty over A ',s 
In!;~rest. depending upon the terms of the lease contract and the 
~ppl~b~~. Section 2A-306 [Section 2-1306]. 

1. igl Now assume that C is in financial straits and one 'of 
C's creditors obtains' a judgment against C. If the creditor 
levies on CiS subleasehold interest in the two combines, who will 
prevai 17 Unless the levying credi tor also holds a lien covered 
by Section 2A-306 [Section 2-1306], discussed above, the jUdgment 
creditor will take its, interest subject to B's rights under'the 
sublease and A's rights under the prime lease. Section 2A-307(1) 
[Section 2-1307 (1)]. The hypothetical becomes more complicated 
if we assume that ,B is in financial straits and B's creditor 
holds the judgment. Here the judgment creditor takes subject to 
the sublease unless the lien att~ched to the two combines before 
the sublease contract became enforceable. Section 2A-307 (2)(_') 
[Section 2-l307(2)(a)]. However, B's judgment creditor cannot 
prime A's interest in the goods because, with respect to A, the 
judgment creditor is a creditor of B in its capacity as lessee 
under the prime lease between A and B. Thus, here, the judgment 
creditor's interest is subject to the lease between A ~nd B. 
Section 2A-307(1) [Section 2-1307(1)].' 

8. ihl Finally, assume'that on April 1 B is unable to pay A 
the deferred rent then due under the prime lease, but 'that C is 
current in its payments under ,the sublease from B. What effect 
will B's default under the prime lease between A and B have on 
C's rights under the sublease between Band C7 Section 2A-30l 
[Section 2-1301] provides that ~ lease contract is effective 
against the credi tors of either party. Since a lease contract 
includes a sublease contract (Section 2A-l03(1)(1) [Section 
2-1103 (1) (1)]), the sublease contract between Band C arguably 
could be enforceable against A, a prime lessor who has extended 
unsecured credit to B the prime lessee/sublessor, if the sublease 
contract meets the requirements of Section 2A-20l [Section 
2-1201]. However, the rule stated in Section 2A-30l [Section 
2-1301] is subject to other provisions in this Article. Under 
Section 2A-305 [Section 2-1305], C, as sublessee, 'would take 
subject to the prime lease contn,ct in most cases. ThUS, B' s 
default under the prime lease will in most c~ses lead to A's 
recovery of the goods from C. Section 2A-523 [Section 2-1523]. 
A_j.lJld C could provide otherwise by agreement. Section 2A 311 
l~t;.t!on 2-l3lll.. c' s recourse will be to assert a claim for 
damages against B. ~eBtiBR ~~2A=£1l111 [Section 2-1211ill 
and 2A-508 [Section 2-1508]. 
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~~ Relationship Between Sections: 

1. 1JU As the analysis of the hypothetical demonstrates, 
Part of the Article focuses on issues that relate to the 
enforceability of the lease contract (Sections 2A-30l, 2A-302 and 
2A-303 [Sections 2-1301, 2-130Z and 2-1303]) and to the priority 
of various claims to the goods subject to the lease contract 
(Sections 2A-304, 2A-305, 2A-306, 2A-307, 2A-308, 2A-309~ ana 
2~-3l0, Bnd 2A-311 [Sections 2-1304, 2-1305, 2-1306, 2-1307, 
2-1308, 2-1309, 2-1310 and 2-1311]), 

J. 1hl This section states a general rule of 
enforceability, which is subject to specific rules to the 
contrary stated elsewhere in the Article. Section 2A-302 
[Section ,2-1302] negates any notion that the separation of title 
and possession is fraudulent as a rule ,of law. Fin~lly, Section 
2A-303 [Section 2-1303] states a--~eFmissiye--Fu1e ~ with 
respect to the transfer of the lessor's interest (as well as the 
residual interest in the goods) or the lessee's interest under 
the lease contract. (;eRaitiBRS Qualifications are imposed as a 
function of various issuesL including whather the transfer is 
vs1uRtaFy--eF--iRvs1uRtaFY the creation or enforcement of a 
secllrity intere~--.m!e that is material to the otheLP..<!.tlL..t2 
.tt~~.t~. In addition, a system of rules is created to 
deal with the rights and duties among assignor, assignee and the 
other party to the lease contract, 

~. 1Ja Sections 2A-304 and 2A-305 [Sections 2-1304 and 
2-1305] are twins that deal with good faith transferees of goods 
subject to the lease contract. Section 2A-304 [Section 2-1304] 
creates a set of rules with respect to transfers by the lessor of 
goods subject to a lease contract; the transferee considered is a 
subsequent lessee of the goods. The priority dispute covered 
here is between the subsequent lessee and the original lessee of 
the goods (or persons Claiming through the original lessee). 
Section 2A-305 [Section 2-1305] creates a set of rules with 
respect to transfers by the lessee of goods subject to a lease 
contract; the transferees considered are buyers of the goods or 
sublessees of the goods. The priority dispute covered here is 
between the transferee and the lessor of the goods (or persons 
Claiming through the lessor). 

4. lill Section 2A-306 [Section 2-1306] creates a rule with 
respect to priority disputes between hol~ers of liens for 
services or materials furnished with respect to goods subject to 
a lease contract and the lessor or the lessee under that 
contract. Section 2A-307 [Section 2-1307] creates a rule with 
respect to priority, disputes between the lessee and creditors of 
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the lessor and priority disputes between the lessor and creditors 
of the lessee. . 

s~ 1§l Section 2A~308 [Section 2~1308) creates a series of 
rules relating to allegedly fraudulent transfers and 
preferences. The most significant rule is that set forth in 
subsection (3) which validates sale~leaseback transactions if the 
buyer~lessor can establish that he or she bought for value and in 
good faith. 

6~ LIl FiaallYr Sections 2A~309 and 2A~3l0 [Section 2-1309 
and 2-1310) create a series of rules with respect to priority 
disputes between various third parties and a lessor of fixtures 
or accessions. respectively. with respect thereto. 

1y1--flnally. Sec~i2n 2A-3ll [Section 2-1311) allows parties 
to alter the statutory· priorities by agreement. 

Cross References: 

Article 1. esl'~ especially Section 1-201(37). and Sections 
2-104(1). 2A-103(1)(j) [Section 2-1l03(1)(j)). 2A-l03(1)(I) 
[Section 2-1103(1)(1)). 2A-103.(1)(n) [Section 2-1103(1)(n)]. 
2A-103(1)(0) [Section 2-1103(1)(0)] and 2A-l03(1)(w) [Section 
2-1103(1)(w)). 2A-103Q) [Section 2-ll03(H]. 2A-103(4) [Section 
2-1103(4)) •. 2A-201 [Section 2-1201). 2A-301 through 2A-303 
[Section 2-1301 to 2-1303). ~A-~g~~l}r--~A-~g~~l}~a}r--~A-~g~ 
{l}{b} 2A-303(2) [Section 2-1303(2)], 2A-303(S} [~ 
2-1303(51). 2A-304 through 2A-307 [Section 2-1304 to 2-1307). 
2A-307 (1) [Section 2-1307 (1) ]. 2A-307( 2)( a) [Section 
2-1307 (2) (a)). 2A-308 through U-Ug .ll!=..3.ll [Section 2-1308 to 
2-1311). 2A-508 [Section 2-1508). 2A-511(4) [Section 2-1511(4)). 
2A-523 [Section 2-1523). Article 9. esl'~ espe-.e.ially Sections 
9-201 and 9-408. 

Definitional Cross References. 

"Creditor". Section 1-201(12). 
"Goods". Section 2A-103(1)(h) [Section 2-l103(1)(h)). 
"Lease contract". Section 2A-103(1)(1). [Section 

2-1103 (1)( 1)). 
"Party". Section 1-201(29). 
"Purchaser". Section 1-201(33). 
"Term". Section 1-201(42).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "$2-1302," the following: 
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'UNIFORM COMMENT 

Uniform Statutory Source: Section 9~202. 

Cbanges: Section 9-202 was modified to 
terminology and to clarify the law of leases 
fraudulent conveyances Or transfers. 

reflect leasing 
with respect to 

Purposes: The separation of ownership and possession of goods 
between the lessor and the lessee (or a third party) has created 
problems under certain fraudulent conveyance statutes. See. 
e.g.. In re Ludlum Enters.. 510 F.2d 996 (5th Cir. 1975); 
Suburbia Fed. Sav. & Loan Ass'n v. Bel-Air Conditioning Co •• 385 
So, 2d 1151 (F1a.Dist,Ct.App.1980). This section provides. among 
other things. that separation of ownership and possession per se 
does not affect the enforceability of the lease contract. 
Sections 2A-30l and 2A-308 [Sections 2-1301 and 2-1308). 

Cross References: 

Sections 2A-30l [Section 2-1301). 2A-308 [Section 2-1308) 
and 9-202. 

Definitional Cross References: 

"Goods". Section 2A-l03(1)(h) [Section 2-l103(1)(h)]. 
"Lessee". Section 2A-l03(1)(n) [Section 2-1103(1)(n)). 
"Lessor". Section 2A-103(1)(p) [Section 2-1103(l)(p)].' 

Further amend the bill in section 3 in that part designated 
"$~" in SUbsection (8) by inserting after the following: 
"conspicuous." the following: 'The lessor's remedies with regard 
to a prohibited transfer or a transfer that results in default 
are subject to t~uty of the lessor to mitigate dam~' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-1303." the following: 

'UNIFORM COMMENT 

Uniform Statutory Source. Seetiea Sections 2-210 and 9 311. 

Cbanges: ~be-~~~~~~-~~~-~~~-we~e--in~~G£~~-ia 
tbis-~~~~~--witb-~~~~~~-~~~~~~-£e-~~-1&Gt--leas'R~ 
teFmiRele~y-aRa-~~~-~-well-as-~~~~~~kopment1r-G~-tbe 

law--wi~b--~~-~--G~~~F&~--ii~bts~ The provisions of 
Sections 2 210 and 9-311 were incorporated in this section, with' 
substantial modifications to reflect leasind terminology and 
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~~ice and to harmonize the principles of the res~ 
provisions. Le. limitations on delegation of performance on the 
2.!!lL1!and and alienability of rights on the other. In addition • 
.!.!Illi!e Section 2-210 which deals only with voluntary transfers. 
~is section deals with invol~y as well as volu~~ 
transfers. Moreover. the principle of Section 9-318(4) denying 
effectiveness to contractual terms prohibiting assignments of 
receivables due and to become due also is implemented. 

Purposesl YRlike--SeetieR--~-~lgr--whieh--deale--with--yeluRtaFY 

tFanBfeFB-~~-~-iqht~-~-dutiee--uRdeF-~-~~-€eR~~a€~~--thie 
seetieR-dea~~-~~-~~~-ae-we~~-~~luntar~-tFane~Fe-9f 

Fi~hte-~-dutieB-~--a-~-eeRtFaetT--~~~-tFaRBfeFB 

aFe-pe£m!~~~~~-pFehibited-by-~~~-l&aG&-eeRt~aet-~,-~-iB 

alee-~~-~ase--feF--~lunt~-~~~~~~~--theFe--~-~-mateFial 
ehaR~e-~~-th&-duty-~,-~F-a-~~~~--~~-iR-~~~~-eF 
FiBk-teT-~he-~he~-~~y-~~~-~~~-and-the-tFaRBfeFee 
faile-~~-&Gmp~y-w~~h-~~-BeRditieRB-~~-eube&et~R-{~~-~1t~~-a 
FeaBeRable-time-af~e~-~~-~~~~~-in-wFitiR~r-haB 
been-made-isF-Bueh-eempliBR8sy 

SubeeetieR--{~~--~G~abl~~heG--~~--~-1t~-~-~--muet--be 

satiGfied-by-~4rt~&r~-a~&&F-a-demaRd-~~~ad&r--TheBB 
eFiteFi8--a£e--mede~ed--~-~~-~~--eGn&aiB&G--iR--the 
BaRkFuptey-Re~e~~~-~-~~~r-aB-ameRdedT~~~-~~~-~-i~S-~198~ 
&-~--~~-1984~r-~9Y9~R~R~-~-aesumptiGn-aRd-~~~~~-aR 

uReRpiFed---~--~---eHeeut9Fy--~~~--by---a--~~~~--iR 
baRkFupteYT--~-~-~lg~6}-~~~-thie-~-feF-~-by 
BllewiR~-the-e~he~-~~~~~~man~-&S~FanO&&-fFOm-th9-tFBRefeFee 

tSeetieR-~---SeetiGR-~~~~-~he-~-CedeT-~-medeFR 
yeFeieR-~--the-~~i&~-&f-~t~n-~~--pF9YideB-~-betteF 

medel-feF-~eeelyiR~-thie-'eeue-feF-leaGeeT 

SeetieRe-~_Jg~-~~~-BFe-alee-~~~~-thie-eeRteRtT 

6eetieR-~-e8RetiGRe-aR-~~-by-~-l&ese&-Re~-~~-aeBeFt 

eeFtaiR--type~--~--~lBime--eF--defeRGeG--~--th&--leeBeF~e 

aBei~ReeT--~tiGn-~-dealG--withT--am~R~-~~--th~R~G~--the 

etheF-pa~ty~9-~~~~iR&t-the-aGG~~Ree-~~~tiGn-9-~g6~1} 
deee-fl~-~~r--SiRee-~~~i&~~-ef-~~~a£t-~-SeGtieR 
l-~gltll}-~~~~-lease-~~--th&-de~~~t~~~-aeeeuRt 

debteF-~-~~-9-1g6~1}~B}-~n£~~es-~-1geeee-~-~-aRB 
6eetieR-g-~g6-applJes-~e-~~~~-~~r~F&-ie-R9-ReeB 

te--~estate--~~-~~iGne--iR--th~s--~~---~y&Fr--the 
Fef9Fenee--~-2~-~--e~a4m6--aFiG4R~--&Q~-~-~-6a~e2--iR 
Seet.eR--~~~~~~--~~--b&--!RteFp£eted--~~~-~--iRelude 

defeRees-eF-€~a~ms-~~~~flq-~~-~-l&a&&r--~ie-&heulB-f9119w-ae 

SeetieR-~~-~~-eedifiee-~~-€9mmeR--la~-~ul~-with-~~--te 
eeRtFaeter-~-eeRt£aete-~--eBle-~~-eeRtFaetG-~--leBeeT 
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COHHITIEE AMENDMENT ,,4· to S.P. 680, L.D. 1802 

FUFtheFr-Seet~eR-~~~~~4~-~~~-i&t~~~~-a~1Gw-the-Fule 

ef-thie-eeetieR-te-eeRtFel-with-Feepeet-te-tFBRsfeFe-ef-leaseeT 

1. Subsection (2) states a rule, consistent wit~t.iJ:>Jl 
9-311. that voluntary and involuntary transfers of an interest of 
a party under the lease contract or of the lessor' s res idual 
interest. including by way of the creation or enforcement of a' 
security interest. are effective. notwithstanding a provision in 
the lease agreement prohibiting the transfer or makin9--.the 
transfer an event of default. Although the transfers are 
effective. the provision in the lease agreement is nevertheless 
enforceable. but only as provided in subsection (5), Under 
subsection (Sf the prejudiced party is limited to the remedies on 
"default under the lease contract" in thip Article and. exce~ 
limited by this ArtiCle. as provided in the lease agreem~ 
the transfer has been made an event of default. Section 
2A-SOl(2l [Section 2-1501(2»), Usually. there will be a specific 
provision to this effect or a general provision making a ~J;;h 
of a covenant an· event of default, In those cases where the 
.t..L:.i!DI;fer is prohibited. but not made an event of default. the 
prejudiced party may recover damages: Qr. if the damage remedy 
would be ineffective adequately to protect that party. t~.~ 
can. order cancellation of ·the lease contract or enjoin the 
..tumsfer. Tbis rule tbat such provisions geDlually au:. 
enforceable is subject to subsections (3) and (4). which make 
such provisions unenforceable in certain instances. 

2. The first such instance is described in subsection 13l. 
A provision in a lease agreement whicb proh~b~iQ~ 
enforcement of a security interest. including sales of. lease 
contracts subject to Article 9 (Sections 9-102(IlIb)· and 
9-104(fl). or makes it an event of default is generally not 
enforceable. refleJ;;ting the policy of Section 9 318(4). HQH~LL 
that policy gives way to the doctrine stated in Section 2-210(21. 
which gives one party to a J;;ontract the right to proteJ;;t itself 
against an actual delegation (but not just B provision undlU: 
which delegation might later occur) of a material performa~ 
tbe other party. Accordingly. such a provision in a lea6~ 

agreeinent is enforceable when the transfer delegates a material 
performance. Generally. as expressly provided in subsection (61. 
a transfer for security is not a delegation of duties, Howe~ 

1n~~he creation of a security inte[e~~~~h~sale 
of a lease contract. if there are then unperformed duties on the 
part of the lessor/seller. there could be a delegation of duties 
in the sale. and. if such a delegation actually takes place and 
1s of a material performance. a provision in a l.e.i"JBL.~\Jn!~ment 
prohibiting it or making it an even~ of default would be 
enforJ;;.eabl.e, giving rise to th.e rights and remedies stated in 
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COMMITTEE AMENDMENT ·:4" to S.P. 680, L.D. 1802 

JilIJ!5J;!~t~. The statute does not define "material." The 
parties may set standards to determine its meaning. The te~ 
intended to exclude delegations of matters such as accounting to 
a professional accountant and the performance of. as opposed~Q 
the responsibility for. maintenance duties to a person in tl!11 
maintenance service indu~ 

3. For similar reasons. the lessor is entitled to protect 
its residual interest in the goods by prohibiting anyone but the 
~ssee from possessing or using them. Accordingly. undex 
subsection (3) if there is an actual transfer by the lessee of 
its right of possession or use of the goods in violation of a 
provision in the lease agreement. such a provision llkewJ.~ 
enforceable. giving rise to the rights and remedies stated in 
&J.!bsection (5), A trims fer of the lessee' s right of poslill.JiliJ...Qn 
or use of the goods resulting from the enforcement of a security 
In.I:.!u:e.st granted by the lessee in its leasehold interest is a 
"transfer by the lessee" under this subsection. 

4. Finally. subsection (3) protects against a claim that 
the creation or enforcement of a security interest in the 
lessor's interest under the lease contract or in the residual 
interest is a transfer that materially impairs the prosp~ 
~taJLQing return performanc11 by. materially changes the duty OfL 
or materially increases the burden or risk imposed on the lessee 
so as to give rise to the rights and remedies stated in 
subsection (5). unless the transfer inVolves an actual pelegation 
of a material performance of the lessor. 

5. While it is not likely that a transfer by the lessor of 
its right to payment under the lease contract woyld impair at 8 
future time the ability of the lessee to obtain the performance 
dye the lessee ynder the lease contract from the lessor. if ynder 
the circumstances reasonable grounds for insecyrity as to 
receiving that performance arise. the lessee may employ the 
provision of this Article for demanding adeqyate essurance of due 
performance and has the remedy provided in that circumstance. 
Section 2A-401 [Section 2-1401]. 

6. Sections 9 206 and 9-318(1) throygh (3) also ar11 
relevant. Section 9 206 sanctions an agreement by a lessee not 
to assert certain types of claims or defenses against the 
le~sor's assignee. Section 9-318(1) through (3) deal with. among 
other things. the other party's rights against the assignee where 
Section 9 206(1) does not apply. Since the definiti2D--Qf 
~tract under Section 1-201(11) inclYdes a lease agreement. the 
definition of accoynt debtor under Section 9 105(1)(81 inclydes a 
lessee of goods. As a result. Section 9 206 applies to lease 
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agreements. and there is no need to restate those sections in 
!J:t~ticle. The referenJ;e to "defenses or claim!L9xlln9--2.!.!t 
of a sale" in Section 9-318(11 should be interpreted broadly to 
·incl!.!de defenses or claims arising out of a lease inasmuch as 
that section codifies the common law ryle with respect to 
contracts, including lease contracts. 

7. Subsection (41 is based !.!pon Section 2-210(21 and 
Section 9 318(41. It makes !.!nenforceable a prohibition against 
~nsfers of certain rights to payment or a provision making the 
transfer an event of deta!.!lt. It also provides that sygn 
l;.U!nsferc> do not materially impair the prospect of obtaining 
return performance by. mat11rially change the d!.!ty of. or 
materially increase the byrden or risk imposed on. the other 
party to the lease contract so as to give rise to the rights and 
~edies stated in s!.!bsection (51. Accordingly. a transfe~ 
right to payment cannot be prohibited or made an event of 
defaylt. or be one that mat11rially impairs performance, changes 
dyties or increases risk, if the right is already dye or will 
become d!.!e withoyt f!.!rther performance being req!.!ired by the 
party to receive payment. Thus. a lessor'can transfer the right 
to f!.!ture payments !.!nder tha lease contract, incl!.!ding by way of 
a grant of a secYrity interest. and the transfer will not give 
rise to the rights and remedies stated in s!.!bsection (51 iL.tP-1: 
lessor has no remaining performance ynder the lease contract. 
The mere facf that the lessor is obligated to allow the lessee~ 
remain in possession and to yse the goods as long as the lessee 
is not in deta!.!lt does not mean that there is "remaining 
performance" on the part of the lessor. Lilcewise. the fact that 
the lessor bas potential liability under a "non_operating" lease 
contract for breaches of warranty does not mean that there is 
"remaining' performance," In contrast. the lessor would baye 
~lng performance" under a lease contract reqyiring th11 
lessor to regularly maintain and service the goods or to provide 
~rades" of the eqyipment on a periodic basis in order to avoid 
obsolesc11nce. The basic distinction is betwe11n 8 mere potential 
duty to respond which is not "remaining performance," and an 
~ffirmative d!.!ty to render stip!.!lated performance. Altho!.!gh the 
llistinction may be dUilC.l!1t to draw in Some cases. it is 
instructive to foc!.!s on the difference between "operating·' and 
"non-operating" leases as generally understood in the 
marketplace. Even if there is "remaining performance" !.!nder a 
lease contract, a transfer for secyrity of a right to payment 
that is made an event of defa!.!lt or that is in violation of a 
prohibition against transfer does not give rise to the rights and 
~dies ynder s!.!bSection (51 if it does not con~itute an act!.!aI 
delegation of a material performance !.!nder s!.!bqection (31. 
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8. The applicatIon of either the rule of subsection 13 I or 
the rule. of subsection 14) to the gr.llnt.---'1Y. the lessor of a 
=m:lty interest In the lessor' s right to future payment under 
t.b~~~L~~roduce the Same result. Both subsection~ 
g~Lally protect security transfers by the lessor in particular 
because the creation by the lessor Of a security interest or the 
.!UL{~rcement of that interest generall~.L....not prejudice the 
l.tisee·s rights if it does not result in a delegation of the 
l.e.liSor·s duties. To t~npt of loan pr.Q.c:.e.e\i5 
or relief from the enforcement of an antecedent debt normally 
];IH1.I!1.tLIDl~he lessor' s ability to perform its duties under 
tM......l!lMe contract. Nevertheless. there are ci=s..tM~fu 
I.e.li~ight be justified. For example. if o.,n~h.!! 
g9.Qd5---.!.~nsferred pursulmt.--.tlL.JUlforcement of a sec\.lLlty 
in.t..exest to a );larty whose o"nership wOllld prevent the lessee from 
continuIng to possess the goods. relief might be warranted. See 
~S.c. § 14011a) and (bl which places limitati2~~he 
111?_'H.llJ;..I.QR-l!_~.l1:crJ:I~n the UI!it.ed States b~1L-tlll!. 
&1tl~ip or corporate Qualification of the registrant. 

9. ReUef lin the ground of material prejudice wM.n........t..1!.!! 
l.tiiHL-<UJr.ll..eJrutnt does not prohibit the transfer l1r mllke it an 
e..ll..!wt of default should be afforded only in ex.l:..r..!!.m..e 
~i~nces. considering the fact tb.llt the party asserting 
w...t..erial prejudice did not insist upon a provision in the lease 
agreement that would protect against suclL.iLt.I:imIi.f.e..L. . 

IlL. Subsection (5) implement.!L..J;he rule. of subsection (21.... 
li!!b.5ru::.t.ion (2) provides that. even though a transfer 1]; 

.!li:.f~.<......JLprovlsion In t!leJ.!!.llIilL....rulr.!!.!!!Jlllli.LJ;!rohIblting it or 
!!!MilllJ it an event~L.de.h.1.!lt may be..JmfJliJ;;.ei:!JUJLlliLP.I.!1Y.i.dl:.JL.in 
.Iil!.!;!s~n (5). See Brummond V. First National Bank l1f CioviJL. 
656 P.2d 884. 35 U.C.C. Rep. Servo !Ca11agh~n) 1311 (N. Me~ 

1983). stating the analogous rule for Section 9-311. If the 
t.r.ansfer prohillied by the lease ag.r.eeJl!.ent Is made an eve!lt..-91 
.dat8Ylt.~e~er Bubsection 5(a). u~he default is 
lilIlved or there is an ag[.!!.!!!!!ent otherwise; the 89~rieved party 
ha.s the rights and rerned1.eLJ:eteued to in Section 2A Soli 2) 
LSe.ct.!Q.n 2-1501(2) 1. viz. thQ.se in thiL.l;rtlcle and. except as 
limi !;.e9_i.JL..t.lilL.lU:tkl~hl1.Ii~t:'11.vJ..datLiIL_truLl~~IJ.r"!!"!!!J1.!:.nt~ 
l!L....th!L..ll!l.l.i.1u1.ly circu!!!stance' that. .. _t..h.!L..l.!!.llli.!!........!!\1..l:.!!.!!ment. pmh.!Jll.t..ii 
t.he.......tnmsfer w1t.hQ.ut. making a viQ.lat.i2.n Q.f the proh....!..Ill..t.l.2ll........l!.D 
=t. of default or. even if t.here is nQ. prohibition against the 
t..ransfer. and t.he t.ran§ler is Q.ne that mateLiDlJ~~ 
l1.erl!l.!:m."J~b..anges duties. Q.r incre~sk (for elU>JI1..l!.l~ 
.ruhlease Q.r assignment t.Q. a part.y using t.he gQ.Q.ds iImlll1P..e.rl.L.2..!: 
fQ.r an illegal purpl1se). t.hen slIbsectiQ.n 51b) is appliJ;;ab1~ 
~~II!!!stance. IInless the party aggrieved by the t.ransfer has 
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.!l..t~l.l;~..!Lln the lease cQ.ntract. slIch as bY-.rui~enti.ng......t!l......i! 
particular transfer Of to transfers in general, Of agrees in some 

.!l..t~nner. t.he aggrieved part.y haS t.he rig~o recover 
~ID2ges from the transferor and a court may. in apprQpriat~ 

dr.~.5..t.aIlJ::..!!I>........g.r..il"lL . .9...t.haL_H'-1.~IiIU;.IL.J.l,~c.all.ll.t.1Q..!L~.L....t1le 
~se contract or an injunction against the transfer, 

11. If a t.ransfer gives rhe to t.he rig~..d..J..!!II1..Jl.!li.eJi 
provided in liubsectil1n (5). the t.ranliferee ali an alternative may 
l1.Ll1P9lie. and the other Part.y !!!aY aCJ;;ept.. ad~gu~.re..........!l.. 
compensation fm past defaults and adeguate assurance of fut.ure 
.d.!.!e perfl1rmanJ;;e um1lt!:........the 1e8lie cont.ract. SlIbsectio.!l......L!i.L..dl1..!!~ 

not preJ;;l~ny ot.her relief that. !!!ay be available to a part.Y-t.l1 
t.he leB5~I<'c.t..........a.qgrieved by a transfer. subject. to au 
..!!Ilforceable prohibit.ion. liuch ali an act.ion for interferenJ;;e with 
contractual relations, 

12. Subliection (8) re'lllires t.hat. a P=i6J .. QJL_in......a_~n~M!!!!tl:. 
le8Ii.!Ll!Iohibiting......ll........t..ranlifer. or making it au_lvre.!l~d.iU.!lt.... 
IDUlit be specific. wrjtten and conspicuous. See Section 
~10), Ihis assilit.s in protect.ing a CO!lliumer le~~ge_ag~~ 
J;Y[QLis.e....aJ>.];..!!£.tiQns of default. 

1.l.... Subsection H} ill is taken almost verbatim from the 
provisions of Section 2-21014). The subsection states a rule of 
construction that distinguishes a commercial assignment. which 
substitutes the assignee for the assignor as to rights and 
duties~ and an assignment for security or financing ass·ignment,. 
which substitutes the assignee for the assignor only as to 
rights. Note that the assignment for security or financing 
assignment is a subset of all security interests. Security 
interest is defined ~o include -any interest of a buyer of 
chattel paper". Section 1-201(37). Chattel paper is defined to 
include a lease. Section 9-105(1) (b). Thus. a buyer of leases 
is the holder of a security interest in the leases. That 
conclusion should not influence this issue, as the policy is 
guite different. Whether a buyer of leases is the holder of a 
commercial assignment,. or. an assignment ~or security or financing 
assignment should be determined by the langua~e of the assignment 
or the circumstances of the assignment. 

Witi 1 e --i-t--4-£- - Fe eeg ni BeEl- -t-ha-t:- - -a- -Ie a s e - -GGn-t-r-ao·t,.. - may- - imps 5 e 
E'B S E F:I: e tie ne --on-- -~he- - t.£ans.fe£- -o-f- -an - 4.nt.e-£es.£- -o-E- -6 - -pa-c·ty- -unde-r- - a 
leaser--8ueh--FesEFieEieRs--aFe--Ret--'leReFally~-fayeFea--iR--lawr 

S"SBeel;ieR--F~·~--ba.l..anoeG--~Rese--eempel;iRo;J--i-nt-<H"~s--~nd--eRSUFes 
I;Ral;-~~~"FI;i&&-kRewIRgJy-~~-pFebisil;ieRs-en-~Fan&~~r-SY 
p Fev i EliRg _ -t-il"'" _ -the- -1 aRg u age -....,.~ --pr-ohlhl-t ... .....,... -se --spe"'i.~io.r _ -by--a 
wFiEiR~T-and-eenspieueYBr . 
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COMMITTEE AMENDMENT 'A" to S.P. 680, L.D. 1802 

Cross References. 

Sections 1-201( 11), 1-201( 31), 2-210, ~-5g9 1A=.i!ll (Section 
2-1401]. 9-l02!lHb)' 9-l04(f), 9-105(1)(a), 9-206, and 9-318. 

Definitional Cross References. 

"Agreed" and "Agreemant". Section 1-201(3). 
"Conspicuous". Section 1-201(10). 
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)]. 
"Lease". Section 2A-l03(1)(j) (Section 2-1103(1)(j)]. 
"Lease contract". Section 2A-l03(1)(l) (Section 

2-1103(1)(1)] • 
"Les~ee". Section 2A-103(1)(n) (Section 2-1103(1)(n)1. 
"Lessor". Section 2A-103(1)(p) (Section 2-1103(1)(p)]. 
"Lessor's residual interest". Section 2A-103(1)(q) (Section 

2-ll03(1)(q)]. 
"Notice". Section 1-201(25). 
"Party". Section 1-201(29). 
"Person". Section 1-201(30). 
"Reasonable time". Section 1-204(1) and (2). 
"Rights". Section 1-201(36). 
"Term". Section 1-201(42). 
"Writing". Section 1-201(46). 

1991 MAINE COMMENT 

Sec. 2-1303(8) clarifies that a lessor's remedies with regard 
to a prohibited transfer or a transfer that results in default is 
subject to the duty to mitigata damages.' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-l304." the following I 

'UNIFORM COMMENT 

Uniform Statutory Source. Section 2-403. 

Changes: While .Section 2-403 was used as 
section, the provisions of Section 2-403 
revised to reflect leasing practices and 
Article with certificate of title statutes. 

Purposes: 

a model for this 
were significantly 
to integrate this 

1L This section must be read in conjunction with. as it is 
subject to. the provisions of Section 2A-303 [Section 2-1303]. 
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COMMITTEE AMENDMENT "A" to S.P. 680. L.D. 1802 

which govern voluntary and inVOluntary transfers of rights and 
duties under a lease contract. including the lessor's residua'l 
interest in the goods. 

~ This section must also be read in conjunction with 
Section 2-403. This section and Saction 2A-305 (Section 2-1305] 
are derived from Section 2-403, which states a unified policy on 
good faith purchases of goods. Given the scope of the definition 
of purchaser (Section 1-201(3311, a person who bought goods to 
lease as well as a person who bought goods subject to an existing 
lease from a lessor will take pursuant to Section 2-403. 
Further, a person who leases such goods from the person who 
bought them should also be protected under Section 2-403, first 
because the lessee's rights are derivative and second because the 
definition of purchaser should be interpreted to include one who 
takes by lease; no negative implication should be drawn from the 
inclusion of lease in the definition of purchase in this 
Article. Section 2A-103(1)(v) [Section 2-1103(1)(v)]. 

h There are _ hypothetica1s that relate to an entrustee's 
unauthorized lease of entrusted goods to a third party that are 
outside the provisions of Sections 2-403. 2A-304 and 2A-305 
(Section 2-1305]. Consider a sale of goods by M; a merchant, to 
B. a buyer. After paying for the goods B allows M to retain 
possession of the goods as B is short of storage. Before B calls 
for the goods M leases the goods to L, a lessee. This 
transaction is not governed by Section 2-403(2) as L is not a 

'buyer in the ordinary course of business. Section 1-201(9). 
Further, this transaction is ';ot governed by Section 2A-304(2) 
(Section 2-1304(2) j as B is not an existing lessee. Finally, 
this transaction is not governed by Section 2A-305(2) (Section 
2-1305(2)] as B is not M's lessor. Section 2A-301(2) (Section 
2-1301(2)] resolves the potential dispute between B. M and L. By 
virtue of B's entrustment of the goods to M and M's lease of the 
goods to L. B has a cause of action against M under the Common 
law. Sections 2A-103(4) [Section 2-1103(4)] and 1-103. See, 
e.g .. Restatement (Second) of Torts §§ 222A-243. Thus. B is a 
creditor of M. Sections 2A-103(4) (Section 2-1103(4)] and 
1-201(12). Section 2A-301(2) (Section 2-1301(2)] provides that 
B. as M's creditor. takes subject to M's lease to L. Thus. if L 
does not default under the lease. L's enjoyment and possession of 
the goods should be undisturbed. However, B is not without 
recourse. B's action -should result in a judgment against M 
providing, among other things, a turnover of all proceeds ~rising 
from M's lease to L, as well as a transfer of all of M's right. 
title and interest as lessor under M's lease to L, including M's 
residual interest in the goods. Section 2A-103(1) (q) (Section 
2-1103 (1)( q) ] • 
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COMMITTEE 'AMENDMENT ,A" to S.P. 680. L.D. 1802 

~ Subsection (I) states a rule with respe~t to the 
leasehold interest obtained by a subsequent lessee from a lessor 
of goods under an existing lease contract. The interest will 
include such leasehold interest as the lessor has in the goods as 
well as the leasehold interest that the lessor had the power to 
transfer. Thus. the "subsequent lessee obtains unimpaired all 
rights acquired under the law of agency. apparent agency. 
ownership or other estoppel. whether based upon statutory 
provisions or upon case law .principles. Sections 2A-I03(4) 
[Section '2-1103(4)) and 1-103. In general. the subsequent lessee 
takes subject to the existing lease contract. including the 
existing lessee's rights thereunder. Furthermore. the subsequent 
lease contract is. of course. limited by its own terms'. and the 
subsequent lessee takes only to the extent of the leasehold 
interest transferred thereunder. 

~ Subsection (I) furth~r provides that a lessor with 
voidable title has power to transfer a good leasehold interest to 
a good faith subsequent lessee for value. In addition. 
subsections (I) (a) through (d) [subsection (I) (a) to (d)) provide 
specifically for the protection of the good faith ~ubsequent 

lessee for value in a number of specific situations which have 
been troublesome under prior law. 

.Ii... The position of an existing lessee who. entrusts leased 
goods to its lessor is not distinguishable from the position of 
other entrusters. Thus. SUbsection (2) provides that the 
subsequent lessee in the ordinary course of business takes free 
of the existing lease contract between the lessor entrustee and 
the" lessee entruster. if the lessor is a merchant dealing in 
goods of that kind. Further. the subsequent lessee obtains all 
of the lessor entrustee's and the lessee entruster's rights to 
the goods. but only to the extent of the leasehold interest 
transferred by the lessor entrustee. Thus. the lessor entrustee 
retains the residual interest in the goods. Section 2A-I03(1)(q) 
[Section 2-1103(1)(q)). However'. entrustment by the existing 
lessee must have occurred before the interest of the subsequ.ent 
lessee became enforceable against the lessor. Entrusting is 
defined in Section 2-403( 3) and that definition applies here. 
Section 2A-I03(3) [Section 2-1103(3)). 

~ Subsection (3) states a rule with respect to a transfer 
of goods from a lessor to a subsequent lessee where the goods are 
subject to an existing lease and covered by a certificate of 
title. The subsequent lessee's rights are no greater than those 
provided by this section and the applicable certificate of title 
statute. including any' applicable. case law construing such 
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COMMITTEE AMENDMENT A" to S.P. 680. L.D. 1802 

statute. Where the relationship between the certificate of title 
s·tatute and Section 2-403. the statutory analogue to this 
section. has been construed by a court. that construction is 
i,ncorporated here. Sections 2A-I03 (4) [Section 2-1103(4)) and 
1':102(1) and (2). The better rule is that the certificate of 
title statutes are in harmony with Section 2-403 and thus would 
be in harmony with this section. E.g •• Atwood Chevrolet-Olds v. 
Aberdeen Mun. School Dist.. 431 So.2d 926. 92B. (Miss.19B3); 
Godfrey v. Gilsdorf. 476 P.2d 3. 6. 86 Nev. 714. 718 (1970), 
Martin v. Nager. 192 N.J.Super. 189. 197-98. 469 A.2d 519. 523 
(Super. Ct. Ch. Div. 1983). Where the certificate of title 
statute is silent on this issue of transfer. this section will 
control. 

Cross RefereDCeG: 

Sections 1-102. 1-103. 1-201 (33). 2-403. 2A-I03 (1)( v) 
[Section 2-1103( 1)( v) ). 2A-I03 (3) [Section 2-1103( 3) ). 2A-I03( 4) 
[Section 2-1103 (4)). 2A-303 [Section 2-1303) and 2A-305 [Section 
2-1305) • 

Definitional Cross References: 

"Agreed". Section 1-201(3). 
"Delivery". Section 1-201(14) . 
"Entrusting". Section 2-403(3). 
"Good faith". Sections 1-201(IW) and 2-103(1)(b). 
"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h)). 
"Lease". Section 2A-I03(1)(j) [Section 2-1103(1)(j)). 
"Lease contract". Section 2A-I03 (1)( I) [Section 

2-1103(1)(1)). 
"Leasehold 

2-1103(1)(m)). 
interest". Section 2A-I03(I)(m) [Section 

"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n)). 
"Lessee in the ordinary course of business". Section 

2A-I03(1)(0) [Section 2-1103(1)(0)). 
"Lessor". Section 2A-I03(1)(p) [Section 2-1103(1)(p)). 
"Merchant". Section 2-104(1). 
"Purchase". Section 2A-I03(1)(v) [Section 2-1103(1)(v)). 
"Rights". Section 1-201(36). 
"Value". Section 1-201(44).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "52-1305." the following' 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-403. 
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Cbanges: While Section 2-403 was· used as a model for this 
section, the provisions of Section 2-403 were significantly 
revised to re·flect leasing practice and to integrete this Article 
with certificate of title statutes. 

Purposes: This section, a companion to Section 2A-304 [Section 
2-1304], states the rule with r.espect to the leasehold interest 
obtained by a buyer or sublessee from a lessee of goods under an 
existing lease contract. Cf. Section 2A-304 [Section 2-1304] 
official comment. Note that this provision is consistent with 
existing case law. which prohibits the bailee's transfer of title 
to a good faith purchaser for value under Section 2-403(1). 
Rohweder v. Aberdeen Product. Credit Ass'n, 165 F.2d 109 (Bth 
Cir.19B5). 

Subsection (2) is alsb consistent with existing case law. 
American Standard Credit, Inc. v. National Cement Co" 643 F.2d 
24B. 269-10 (5th Cir.19Bl" but cf. Exxon Co" U.S.A. v. TLW 
Computer Indus" 31 U:C.C. Rep. Servo (Callaghan) 1052, 1057-5B 
(D.Mass.19B3). Unlike Section 2A-304(2) [Section 2-1304(2)]. 
this subsection does not contain any requirement with respect to 
the time that the goods were entrusted to the merchant. In 
Section 2A-304(2) [Section 2-1304(2)] the competition is between 
two customers of the merchant lessor; the time of entrusting was 
added as a criterion to create additional protection to the 
customer who was first in time: the existing lessee. In 
subsection (2) the equities between the competing interests were 
viewed as balanced. 

There appears to be some overlap between Section 2-40.3 (2) 
and Section 2A-305(2) [Section 2-1305(2)] with respect to ~ buyer 
in the ordinary course of business. However, an examination of 
this Article's definition of buyer in the ordinary course of 
business (Section 2A-l03(1)(a) [Section 2-ll02(1)(a)]) makes 
clear that this reference was necessary to treat entr·usting in 
the context of a lease. 

Subsection (3) states a rule of construction with respect to 
a transfer of goods from a lessee to a buyer or sublessee, where 
the goods are subject t~ an existing lease and covered by a 
certificate of title. Cf. Section 2A-304 [Section 2-1304] 
official comment. 

Cros~ References: 

Sections 2-403. 2A-l03(1)(a) [Section 2-1103(1)(a)). 2A-304 
[Section 2-1304] and 2A-305(2) [Section 2-1304(2)]. 
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COMMITTEE AMENDMENT 'A" to S.P. 6.BO. L.D. IB02 

Definitional Cross References: 

"Buyer". Section 2-103 (1)( a). 
"Buyer in the ordinary course of business". Section 

2A-l03(1)(a) [Section 2-l103(1)(a)]. 
"Delivery". Section 1-201(14). 
"Entrusting". Section 2-403(3). 
"Good faith". Sections 1~20l(19) and 2-l03(1)(b). 
"G60ds". Section 2A-I03(1)(h) [Section 2-l103(1)(h)]. 
"Lease". Section 2A-l03(1)(j) [Section 2-l103(1)(j)]. 
"Lease contract". Section 2A-I03(1)(1) [Section 

2-1103(1)(1)]. 
"Leasehold 

2-1103 (1 )(m)]. 
interest". Section 2A-l03(l)(m) [Section 

"Lessee". Section 2A-l03(1)(n) [Section 2-1103(1)(n)]. 
"Lessee in the ordinary course of business". Section 

2A-l03(1)(0) [Section 2-1103(1)(0)]. 
. "Lessor". Section 2A-I03(1)(p) [Section 2-ll03(1)(p)]. 

"Merchant". Section 2-104(1). 
"Rights". Section 1-201(36). 
"Sale". Section 2-106(1). 
"Sublease". Section 2A-l03(1)(w) [Section 2-ll03(1)(w)]. 
"Value". Section 1~20l(44).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated ."S2-1306," the following: 

'UNIFORM COMMENT 

UnifonD Statutory Source: Section 9-310. 

Changes. The approach reflected in the provisions of Section 
9-310 was included, but revised to conform to leasing terminology 
and to expand the exception to the special priority granted to 
protected liens to cover liens created by rule of law as well as 
those created by statute. 

Purposes: This section should be interpreted to allow a 
qualified lessor or a qualified lessee to be the competing 
lienholder if the statute or rule of law so provides. The 
reference to statute includes applicable regulations and cases; 
these sources must be reviewed in resolving a priority dispute 
under this section. 

Cross Reference: 

Section 9-310. 
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Definitional Cross References: 

"Goods". 
I1Lease 

Section 2A-l03(1)(h) [Section 2-ll03(1)(h)). 
contract". Section 2A-l03(1)(I) [Section 

2-1103(1) (I) 1. 
"Lessee". Section 2A-l03(1)(n) [Section 2-ll03(1)(n)). 
"Less~r". Section 2A-l03(1)(p) [Section 2-ll03(1)(p)); 
"Lien" •. Section 2A-l03 (1)( r) [Section 2-1103 (1)( r)). 
"Person". Section 1-201(30).' 

Further amend the bill 
"S~". by striking out 
lines 27 and 28 in L.D.) 
following 1 

in section 3 in that ~art designated 
all of the first 2 lines (page 25, 

and inserting in their place the 

'~307. PriorIty of liens arising by attachment or leXJ on. 
~ritr interests in and other claims to goods' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "§2-1307." the following 1 

'UNIFORM COMMENT 

Uniform Statutory Source: None for sullseel;ieRe 1iJ.!hI;~ (1) 
aRd--~~}. Sulleeel;ieRe Subsection (2) is derived from SectiQn 
9 301. and subsections (3) and (4) are derived from I;he 
pFevisleRe-ef Section 9-307(1) and (3), respectively. 

Changes: The provisions of Geel;leR Sections 9 301 and 9-307(1) 
and (3) were incorporated, and modified to reflect leasing 
terminology and the baeic concepts reflected in this Article. 

Purposes I 

h Subsection (1) states a general rule of priority that a 
creditor of the lessee takes subject to the lease contract. The 
term lessee (Section 2A-l03 (1) (n) [Section 2-1103 (1) (n)) includes 
sublessee. Therefore, this subsection not only covers disp~tes 
between the prime lessor and a creditor of the prime lessee but 
also 'disputes between the prime lessor, or the sublessor, an.d a 
creditor of the sublessee. Section 2A-30l [Section 2-1301) 
official comment Jigl. Further, by using the term creditor 
(Section 1-201(12)), this subsection will cover disputes with a 
general creditor, a secured creditor, a lien creditor and. any 
representative of creditors. Section 2A~103(4) [Section 
2-1103 (4)). 
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COMMITTEE AMENDMENT ,t4" to S.P. 680, L.D. 1802 

~ Subsection (2) states a general rule of priority that a 
creditor of a lessor takes SUbject to the lease contract. Note. 
the discussion above with regard to the scope of these rules, 
Section 2A-30l [Section 2-1301) official comment ligl. Thus, the 
section will not only cover disputes between the prime lessee and. 
a creditor of the prime lessor but also disputes between the 
prime lessee, or the sublessee, and a creditor of the sublessor. 

J~ .To take priority over the lease contract, and the 
interests derived therefrom, tlie creditor must COme within one of 
I;we ~~ exceptions stated within the rule. First, subsection 
(2)(a) provides that where the creditor holds a lien (Section 
2A-l03(1)(r) [Section 2-ll03(1)(r))) that attached before the 
lease. cont;ract became enforceable (Section 2A-30l [Section 
2-1301)), the creditor does not take subject to the lease. 
Second, subsection (2) (b) provides that when the creditor holds a' 
security interest (Section 1-201(37)) I;hal;-weuld-have. whether or 
not perfect~p~ditor has priority over a hypel;hel;ieal 
lllssee who did not give value (Section 1 201(44)) and receive 
giUivery of thlL-92..o.dlL...!!i.tb.QJ!t knowledge (Section 1-2011 25)) -'2t 
the security interest. As to other lessees. under subsection 
(2 II c) a secured credi tor holding a perfected secur! ty interest 
peF~eel;ed-sy-~~~~~-mad&-al; ~ the time the lease contract 
became enforceable (Section 2A-30l [Section 2-1301)) r---I;,he 
eFedil;el' does not take subject to the lease. With respect to 
this prov~s~on I;he--hYPGl;,hGl;,iea~-~~-~~~~--4~--Rel;--l;he 

he Ide I' - e,f-~-plH'Oha ..... -meRey - s eeu£4 I;y--i-nt.-B£-e&t:- -ant:-k-l-ed- -ro - s pe e ial 
pFieFil;y.--~~r-~ne--~aeI;,B-~-e4£eumsl;aRees--~~l;,lRg-~~-l;he 

eeeul'i�;y--i-nt.-<>-_--de-Gn£_l-bed--iR--Seei;1eR-~-6-)_(-b-)_-"tHH4--Rel; 
eFeal;e-~~~SG-meRey-~-i~~-~_-as-~~-l~-1t.-Geel;ieR 

9-lg1 r --aRd--eeeeRdr --aeeumiRq--aFqueRde--l;hal;--il;--did--eFeal;e--a 
pUFehaee-~Gy-~_i~~-iRl;e£eB~7--l;,he-~~-~d--eiFeumsl;,aReee 

Felal;iRq--~--~~--eeeul'il;y---iRI;,eFG&&--~-~--~fl---Geel;ieR 

~A-.g1~~}~Il~--weuId--Rel;--el'eal;e--a--epeeial--pFleFil;y--uRdeF--l;he 

pFeyieieRe-a,f-~_i~~~)_-eF-{4~~--~~-~~&~F1eFlI;,Y-l'uleB 

e~-~~-~~~~--qeveFR--I;b&-~_l~~-iRl;eFeel;--h&~-~-l;he 

hypel;hel;ieal--~e£u£~-~~k~-r---~he--uee--~--~--hypel;hel;ieal 

eFedil;eF--as--a--~~~~-~&a£Hr--t~--F&B&~YG--diBpul;,e&--sel;weeR 
eempel;iRq--i-nt.-<>-Fe~~-_l~-Rel;--wil;,heQI;,-~~r--~ne--BaRkFup~ey 

Be~eFm-A£~~~--~~~~r-ae-~~--~~-YrSrbr§-a44{a~-~~~~-Guppr 
n-~.gll4}-<--.....the lessee in these circumstances is treated like a 
!n!yer so that perfe~ion of a purc!jase money semu:lly-.-i~ 
doep not [eiate back (Section 9-3011, 

~h~les of this section o~e in favor of which~ 
PlIny to the lease contract may enforce it. even if on.lL.P.l!.Ltl' 
PJtl.h.aps may not. e.g.. under Section 2A-20l!1Hb.LJ5.eJ::tJ..ll!! 
2 120l(1)(b»). . 
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COMMITTEE AMENDMENT ~" to S.P. 680, L.D. ~802 

~ The Fllle I!.!l!ui stated in sllbseetien subsections (2)(b) 
~~, and the rule in subsection (3), is ~ best understood 
by reviewing a hypothetical. Assume that a merchant engaged in 
the business of selling and leasing musical instruments obtained 
possession of a truck load of musical instruments on deferred 
payment terms from a supplier of musical instruments on January 
~, To secure payment of such credit' the merchant granted the 
supplier a security interest in the instruments; the. security 
interest was perfected by filing on January 15. The merchant, as 
lessor, entered into a lease to an individual of one of the 
musical instruments supplied by the supplieq the lease became 
enforceable on Hanh -1 January ·10. Undar subsection 12 lib) till! 
lllu;Jl.!LJ{ill prevail I assuming the lessee qualifies theraurul&d 
unless subsection Ic) [paragraph Ic)] provides otherwise. Under 
the rule stated in subsection f~H·b} .i..lli.!:1 a priority dispute 
between the supplier, as the lessor's secured creditor, and the 
lessee would be determined by-aBswmin~-that ascertaining on HaFeh 
1 January 10 (the day the lease became enforceable) the-meFehant 
had-.qc-ant-ed--a· the validity and perfected status of the security 
interest in slleh ~ musical instFuments--te--a--hypethetleal 
seeIlFed-£~eGl~~-~-the-hype~he~!eal-~-ed-~~~~~-peFlested, 

slleh-£eeHF4~y-4~~~-~~~~~-en-HaFeh-~,--~--t~-pFleFlty 

Fllles-~~-~~-AFtlele-~-~~-~Fansaetlens--~~~~-~--the 

hypet"etleal-~-ed--eFedlteF-~-lese-~-e-~~4t~-dlspll~e 

with-~he-~4~,--~~~~~~~~~~~r--~hus instrument and· the 
enforceability of the lease contract by the lessee. Nothing more 
~2P~' under the rule stated in subsection f~}fb} ~, the 
supplier's security interest in the musical instrument would n2t 
have priority over the lease contract. HeweY.eF Moreoyer, 
subsection f~}fb} ill states that its Fllle-!s rules are subject, 
to the rules of subsections (3) and (4). Under tht's hypothetical 
the lessee should qualify as a "lessee in the ordinary course of 
business". Section 2A-103(1)(0) [Section 2-1103(1)(0)]. 
Subsection (3) also makes clear that the lessee in the ordinary 
course of business will win even if he or she knows of the 
existence of the supplier's security interest. 

~ Subsections (3) and (4), which are modeled on the 
provisions of Section 9-307 (1) and (3). respectively. state two 
exceptions to the priority rule stated in subsection (2) with 
respect to a creditor who holds a security interest. The lessee 
in the ordinary course of business will be treated in the same 
fashion as the buyer in the ordinary course of business. given a 
priority dispute with a ·secured creditor over goods subject to a 
lease contract. 

Cross References: 
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COMMITTEE AMENDMENT ,A" ,to S.P. 680', L.D. 1802 

Sections 1-201(12). l=lD~ 1-201(37). l=lQlii1~ 

2A-103(l)(n) [Section 2-1103(l)(n)]. 2A-103(1)(o) [Section 
2-1103(1)(0)). 2A-103(1)(r) [Section 2-1103(1)(r)). 2A-103(4) 
[Section ~-1103(4)]. 2A-201U)(bl [Section 2-1201UlIbl]. 2A-301 
[Section 2-1301] official co~ent l1gl. Article 9, esp. 
esoeciallv Sections ~ 9-301(l)r And 9-301(3) and-9-~1~fe}fa}.· 

Definitional Cross References: 

"Creditor". Section 1-201(12). 
"Goods". Sectio.n 2A-103(1)(h) [Section 2-1103(1)(h)]. 
"Knowledge" and "Knows". Section 1-201(25). 
"Lease". Section 2A-103(l)(j) [Section 2-1103(1)(j)]. 
"Lease contract". Section 2A-103(l)(l) [Section 

2-1103(1)(1)]. 
"Leasehold 

2-1103(1)(m)] • 
interest II. Section 2A-103(1)(m) [Section 

"Lessee". Section 2A-103(l)(n) [Section 2-1103(l)(n)]. 
"Lessee in the ordinary course of business". Section 

2A-103(l)(0) [Section 2-1103(1)(0)]. 
"Lessor". Section 2A-103(1)(p) [Section 2-1103(l)(p)]. 
"Lien". Section 2A-103(1)(r) [S~ction 2-1103(1)(r)]. 
"Party". Section 1-201(29). 
"Pursuant to commitment". Section 2A-103 (3) [Section 

2-1103 (3)]. 

"Security interest". Section 1-201(37).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "SZ-1308," the following: 

'UNIFORM COMMENT 

UnIform·Statutory Source: Section 2-402(2) and (3)(b). 

Changes: Rephrased and new material added to conform to leasing 
terminology and practice. 

Purposes: Subsection (1) states a general rule of avoidance 
where the lessor has retained possession of goods if such 
retention is fraudulent under any statute or rule of law. 
However. the subsection creates an exception under certain 
circumstances for retention of possession of goods for a 
commercially reasonable time after the lease contract becomes 
enforceable • 

Subsection (2) also preserves the possibility of an attack 
on the lease by creditors of the lessor if the lease was made in 
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COMMITTEE AMENDHENT 

satisfaction of or 
w.ould constitute a 
under other law. 

,A" to S.P. 680, L.D. 1802 

as security for a 
fraudulent transfer 

pre-existing 
or voidable 

claim, and 
preference 

Finalry, subsection (3) states a new rule with respect to 
sale-leaseback transactions, i. e., transactions where the seller 
sells goods to a buyer but possession of the goods is retained by 
the seller pursuant to a lease contract between the buyer as 
lessor and the seller as lessee. Notwithstanding any statute or 
rule of law that would treat such retention as fraud, whether per 
se, prima facie, or otherwise, the retention is not fraudulent if 
the buyer bought for value (Section 1-201(44)) and in good faith 
(Sections 1-201(19) and 2-103(1)(b)). Section 2A-I03(3) and (4) 
[Section 2-1103( 3) and (4)). This provision overrides Section 
2-402(2) to the extent it would otherwise apply to a 
sale-leaseback transaction. 

CrOBB References: 

Sections 1-201(19), 
[Section 2-1103(4)). 

1-201(44), 

Definitional Cross Referencesl 

"Buyer". Section 2-103(1)(a). 
"Contract". Section 1-201(11). 
"C~editor". Section 1-201(12). 

2-402(2) and 2A-I03 (4) 

"Good faith". Sections 1-201(19) and 2-103 (1) (b). 
"Goods". Sectitin 2A-I03(1)(h) [Section 2-1103(1)(h)). 
"Lease contract". Section 2A-I03(1)(1) [Section 

2-1103(1)(1)). 
"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n)). 
"Lessor". Section 2A-I03(1)(p) [Section 2-1103(1)(p)). 
"Money". Section 1-201(24). 
"Reasonable time". Section 1-204(1) and (2). 
"Rights". Section 1-201(36). 
"Sale". Section 2-106(1). 
"Seller". Section 2-103(1)(d). 
"Value". Section 1-201(44).' 

'Further amend the bill in section 3 in that part designated 
.. S~" in subsection (8) in the last line (page 29, line 9 in 
L.D.) by striking out the following I "th.e" 

Further amend the bill in section 3 by inserting at the end 
of that part designated "52-130!}." the following: 

'UNIFORM COMMENT 
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COMMITTEE AMENDHENT "A" to S.P. 680, L.D. 1802 

Unifonm Statutory Source. Section 9-313. 

Cbanges: Revised to reflect leasing terminology and to add new 
material. 

Purposes: 

.l... While Section 9-313 provided a model for this section, 
certain provisions were substantially revised. 

2..... Section 2A-309(1)(c) [Section 2-1309(I)(c)). which is 
new, defines purchase money lease to exclude leases where the 
lessee had possession or USe of the goods or the right thereof 
before the lease agreement became enforceable. This ~erm is used 
'in subsection (4) (a) as one of the conditions that must be 
satisfied to obtain priority over the conflicting interest of an 
encumbrancer or owner of the real estate. 

h Section 2A-309( 4) [Section 2-1309( 4)), which states one 
of several priority rules found in this section,' deletes 
reference to office machines and the like (Section 9-313(4) (c)) 
as well as certain liens (Section 9-313(4)(d)). However, these 
items are included in subsection (5), another priority rule that 
is more permissive than the rule found in subsection (4) as it 
applies whether or not the interest of the'lessor is perfected. 
In addition, subsection (5)(a) expands the scope of the 
provisions of Section 9-313 (4) (c) to include readily removable 
equipment not primarily used or leased for use in the operation 
of real estate; the qualifier is intended to exclude from the 
expanded rule equipment integral to the operation of real estate, 
e.g., heating and air conditioning equipment. 

i.... The rule stated in subsec~ion (7) is more liberal than 
the rule stated in Section 9-313(7) in that issues of priority 
not otherwise resolved in this subsection are left for resolution 
by the priority rules governing conflicting interests in real 
estate, as opposed to the Section 9-313(7) automatic 
subordination of the security interest in fixtures. Note that. 
for the purpose of this section. where the interest of an 
encumbrancer or owner of the real estate is parBllllmnt to the 
intent. of th~ssor. the latter term includes the resi~ 
interest of the lessor, 

~ The rule stated in subsection (8) is more liberal than 
the rule stated in Section 9-313(8) in that the right of removal 
is extended to both the lessor and the lessee ,and the occa~ion 

for. removal includes expiration, termination or cancellation of 
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COMMITTEE AMENDMENT .t4 .. to S.P. 680. L.D. 1802 

the lease agreement. and enforcement of rights and remedies under 
this Article. as well as default. The new language also provides 
that upon removal the goods are free and clear of conflicting 
interests of owners and encumbrancers of the real estate. 

.Ii... Finally. subsection (9) provides a mechanism for the 
lessor of fixtures to perfect its interest by filing a financing 
statement under the provisions of the Article on Secured 
Transactions (Article 9). even though the lease agreement does 
not create a security interest. Section 1-201(37). The relevant 
provisions of Article 9 must be interpreted permissively to give 
effect to this mechanism as it implicitly expands the scoper 
peE~ee~ieR-~-~4~4~~-pEeY!sieRs of Article 9 ~o that its 
filing provisions apply to geyeER transactions that create a 
lease of f-ixtures. even though the lease agreement does not 
create a security interest. This mechanism is similar to that 
provided in Section 2-326(3)(c) for the seller of goods on 
consignment.. even though the consignment is not "intended as 
security". Section 1-201(37). Given the lack of litigation with 
respect to the mechanism created for consignment sales. this new 
mechanism should prove effective. Ne~er-heweye*7-~~~~-i~-a 

meFe-peFyas.ye-€haRge-~~~~~~~~~~-wEGuqh~-by-eRpaRdiR9 
~he_~~~_eyetem_~~_aeeemmedate_~~_~iliR9_~~ __ leaees~ 
Y~~~~~-~~-appr-II-~~-~~S~~~~~R~-feE-~~~~~~-e~ 
New-See~ieR}~ 

Cross References: 

Secti~ns 1-201(37). 2A-309(1)(c) [Section 2-1309(1)(c)]. 
2A-309 (4) [Section 2-1309 (4) ]. Article 9. esp~ especially 
Sections 9-313. 9-313(4)(c). 9-313(4)(d). 9-313(7). 9-313(8) and 
9-408. 

Definitional Cross Referencesl 

"Agreed". Section 1-201(3). 
"Cancellati~n". Section 2A-I03(1)(b) [Section 2-1103(1)(b)]. 
"Conforming". Section 2A-I03(1)(d) [Section 2-1103(1)(d)]. 
"Consumer lease". Section 2A-I03(I)(e) [Section 

2-1103(I)(e) ]. 
"Goods". 
"Lease". 
"Lease 

2-1103(1)(11:11. 
"Lease 

2-1103(1)(1)]. 
"Lessee". 
"Lessor". 

Section 2A-I03(1)(h) [Section 2-II03(1)(h)]. 
Section 2A-I03(1)(j) [Section 2-1103(1)(j)]. 
agreement", Section 2A-I03(1)(k) . [Section 

contract". Section 2A-I03(1)(1) [Section 

Section 2A-I03(1)(n) [Section 2-1103(1)(n)]. 
Section 2A-I03(1)(p) [Section 2-1103(1)(p)]. 
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"Lien". Section 2A-I03(1)(r) [S~ction 2-1103(1)(r)]. 
"Mortgag~". Section 9-105(I)(j). 
"Party". Section 1-201(29). 
"Person". Section 1-201(30). 
"Reasonable time". Section 1-204(1) and (2) • 
"Remedy". Section 1-201(34). 
"Rights". Section 1-201(36). 
"Security interest". Section 1-201(37). 
"Termination". Section 2A-I03(1)(z) [Section 2-1103(1)(z)]. 
"Value". Section 1-201 (44) • 
"Writing". Section 1-201(46).' 

Further amend the bill in' section 3 by inserting at the end 
of that part designated .. Sk=l.llIl... .. the followingl 

• UNIFORM COMMENT 

Uniform Statutory Source: Section 9-314. 

Changes: Revised to reflect leasing terminology and to add new 
material. 

Purposes I Subsections (1) and (2) restate the provisions of 
subsection (1) of Section 9-314 to clarify the definition of 
accession and to add leasing terminology to the priority rule 
that applies when the lease is entered into before the goods 
become accessions. Subsection (3) restates the provisions of 
subsection (2) of Section 9-314 to add leasing terminology to the 
priority rule that applies when the lease is entered into on or 
after the goods become accessions. Unlike the rule with respect 
to security interests. the lease is merely subordinate. not 
invalid. 

Subsection (4) creates two exceptions to the priority rules 
stated in subsections (2) and (3). Subsection (4) ~eletes the 
special priority rule found in the provisions of Section 
9-314(3)(b) as the interests of the lessor and lessee. are 
entitled to ~reater protection. 

Finally. SUbsection (5) is modeled on the provisions of 
Section 9-31~(4) with respect to removal of accessions. restated 
to reflect the parallel changes in Section 2A-309(8) [Section 
2-1309(8)]. 

Neither this section nor Section 9-314 governs where the 
accession to the goods is not SUbject to the interest of a lessor 
or a lessee under a lease contract and is nol; subject to the 
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COMMITTEE AMENDMENT "A, to S.P. 680, L.D. iB02 

interest of a secured party under a security agreement. This 
issue is to be resolved by t~e courts, case by case. 

Cross References: 

Sections 2A-309 (8) [Section 2-1309 (B) ), 9-314 (1), 9-314 (2) , 
9-314(3)(b), 9-314(4). 

Definitional Cross Referencesl 

"Agreed". Section 1-201(3). 
"Buyer in the ordinary course of business". Section 

2A-103(1)(a) [Section 2-1103(1)(a)). 
"Cancellation". Se~tion 2A-103(1)(b) [Section 2-1103(1)(b)). 
"Creditor". Section 1-201(12). 
"Goods". section 2A-103(1)(h) [Section 2-1103(1)(h)). 
"Uolder". Section 1-201( 20). 
"Knowledge". Section 1-201(25). 
"Lease". Section 2A-103(1)(j) [Section 2-1103(1)(j)). 
"Lease contract". Section 2A-I03(1)(1) [Section 

2-1103(1)(1)). 
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)). 
"Lessee in the ordinary course of business". Section 

2A-103(1)(0) [Section 2-1103(1)(0)). 
"Lessor". Section 2.-103(1)(p) [Section 2-1103(1)(p))' 
"Party", Section 1-201(29). 
"Person". Section 1-201(30). 
"Remedy". Section 1-201(34). 
"Rights". Section 1-201(36). 
"Security interest". Section 1-201(37). 
"Termination". Section 2A-103(1)(z) [Section 2-1103(1)(z)). 
"Value". Section 1-201(44). 
"Writing". Section 1~201146),' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2~1311," the following: 

'UNIFORM COMMENT 

!mlI.~Source: Section 9-316. 

r~TPQ~~e several preceding sections deal with questions of 
priority. This section is inserted to make it entirely clear 
that a person entitled to priority may effectively agree to" 
subordinate the claim. Only the person entitled to priority may 
malee such an agreement: the rights of sllch a person cannot" be 
adversely affected by an agreement to which that person is not a 
PJ!.I.t.Y..,. 
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COMMITTEE AMENDMENT "A· to S.P. 6BO, L.D. 1802 

Cross Referepces: 

Sections 1-102 and 2A-304 through 2A-310 [Sections 2-1304 to 
2-1310). 

Definitional Cross References: 

"Agreement". Section 1-201(3). 
"Person". Section 1-201!30l.' 

Further amend the'bi11 in section 3 by inserting at the end 
of that part designated "S2 1401." the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-609. 

Cbanges: Revised to reflect leasing practices and terminology. 
Note that in the analogue to subsection (3) (Section 2-609 (4 II, 
the adjective "justified" modifies demand. The adjective was 
deleted here as unnecessary, implying nO SUbstantive change. 

Definitional Cross References: 

"Aggrieved party". Section 1-201(2). 
"Agreed". Section 1-201(3). 
"Between merchants". Section 2-104(3). 
"Conforming". Section 2A-103(1)(d) [Section 2-1103(1)(d)). 
"Delivery". Section 1-201(14). 
"Lease contractU. Section 2A-103(1) (1) 

2-1103(1)(1)). 
"Party". Section 1-201(29). 
"Reasonable time". Section 1-204(1) and (2). 
"Receipt". Section 2-103(1)(c). 
"Rights". Section 1-201(36). 
"Writing". Section 1-201(46).' 

[Section 

Further amend the bill in section 3 in that part designated 
"SZ 1402," in paragraph (a) in the first line (page 31. line 4 in 
L.D.) by striking out the following: ".Lal" and inserting in its 
place the following: 'ill' and in paragraph (b) in the first 
line (page 31, line 7 in L.D.) by striking out the following,: 
"l!li" and inserting in Its place the following. 'ill' and in 
paragraph (c) in the first line (page 31, line 11 in L.D.) by 
striking out the fOllowing: "W" and inserting in its place: the 
following: 'ill' 
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COMMITTEE AMENDMENT "/1,, to S.P. 680, L.D. 1802 

Further amend the bill in section 3 by inserting at the end 
of that pa~t designated "S~" the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-610. 

Changes: Revised to reflect leasing practices and terminology. 

Definitional Cross References: 

"Aggrieved party". Section 1-201(2). 
"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h)]. 
"Lease contract". Section 2A-I03 (1) (1) [Section 

2-1103(1)(1)]. 
"Lessor". Section 2A-I03(1)(p) [Section 2-1103(1)(p)]. 
"Notifies". Section 1-201(26). 
"Party". Section 1-201(29). 
"Reasonable time". Section 1-204(1) and (2). 
"Remedy". Section 1-2~1(34). 
"Rights". Section 1-201(36). 
"Value". Section 1-201(44).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "SZ-1403," the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-611. 

Cbanges. Revised to rellect leasing practices and terminology. 
Note that in the analogue to subsection (2) (Section 2-611(2)) 
the adjective "justifiably" modifies demanded. The adjective was 
deleted here (as it was in Section 2A-401 [Section 2-1401]) as 
unnecessary, implying no substantive change. 

Definitional Cross References: 

"Aggrieved party". Section 1-201(2). 
"Cancellation". Section 2A-I03(1)(b) [Section 2-1103(1)(b)]. 
"Lease contract". Section 2A-I03(1)(I) [Section 

2-1103(1)(1)]. 
"Party". 
"Rights". 

Section 1-201(29). 
Section 1-201(36).' 

Further amend the bill hi section 3 by inserting at the end 
of that part designated "S~" the following·: 
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'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-614. 

Changes: Revised to reflect leasing practices and terminology. 

Definitional Cross References: 

"Agreed". Section 1-201(3). 
"Delivery". Section 1-201(14). 
"Fault". Section 2A-I03(1)(f) [Section 2-1103(1)(f)]. 
"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n)]. 
"Lessor". Section 2A-I03 (1 )(p) [Section 2-1103 (1)( p )),. 
"Supplier". Section 2A-I03(1)(x) [Section 2-1103(1)(x)].' 

Further amend the bill in section 3 in that 'part designated 
"S2-1405," by striking out all of paragraphs (a) to (c) and 
inserting in th~ir place the following' . 

, (U Delay in delivery or nondelivery in whole or in part by 
a lessor or a supplier wb9~~l~s with subsection~~) __ aR~LJl 
is not a default under the lease contract if performance as 
agreed has been made impracticable by the occurrence of a 
contingency the nonoccurrence of which was a basic assumption on 
which the lease contract wa~_made or by compliance in g~d-1aLth 
with any applicable foreign or domestic governmental reg~ 
or order. whether or not the regulation or order later proves to 
be invalid. 

L2) If the causes mentio~..lQILilL",.(te,G.t __ t;"C\ly 
part of the lessor's or th!L.Ji.llpplier' s capacity to perform. tM 
lessor or supplier shall allocate production and deliveries among 
the lessor's or supplier's customers but at the lessor's or 
supplier's option may include regular customers nQ1.--.1h!W--.l!!llI~ 
contract for sale or lease as well as the lessor's or supplier's, 
own requirements for further manufacture. The lessor or SUpplier 
may so allocate in any manner that is fair and reason~ 

(3) The lessor seasonably shall notify the lessee an9-1A-t~ 
=se' of a finance lease the supplier seasonably shll.l.L..nll.ti.fY-.J;lle. 
lessor and the. lessee. if known. that there will be de.lay or 
nondelivery and. iL-aJ,location is required under subse..c.t.l.o.n....1H. 
~he estimated quota thus made available for the le.ssee~' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "SZ 1405." the following: 

'UNIFORM COMMENT 
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Uniform Statutory Source: Section 2-615. 

Changes: Revised to reflect leasing practices and terminology. 

Definitional Cross References: 

"Agreed". 
I'Contract". 
t'Delivery", 
"Finance 

2-1103(1)(g»). 

Section 1-201(3). 
Section 1-201(11). 
Section 1-201(14). 
lease". Section 2A-I03(I) (g) 

"Good faith". Sections 1-201(19) and 2-103(1)(b), 
"Knows". Section 1-201(25). 

[Section 

"Lease". Section 2A-I03(1){j) [Section 2-1103(1)(j»). 
"Lease contract". Section 2A-I03(1)(I) [Section 

2-1103(1)(1»). 
"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n»). 
"Lessor". Section 2A-I03(1)(p) [Section 2-1103(1)(p»). 
"Notifies". Section 1-201(26). 
"Sale". Section 2-106(1). 
"Seasonably". Section 1-204(3). 
"Supplier". Section 2A-I03(1)(x) [Section 2-1103(1)(x»).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "~'lllL" the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-616(1) end (2). 

Changes! Revised to reflect leasing practices end terminOlogy. 
Note that subsection I(a) allows the lessee under a lease, 
including a finance leaBe, the right to terminate the lease for 
excused performance (Sections 2A-404 end 2A-405 [Sections ~-1404 

and 2-1405). However. subsection I(b), which allows the lessee 
the right to modify the lease for excused performance, excludes a 
finance lease that is not a consumer lease. This exclusion is 
compelled by the same policy that led to codification of 
provisions with respect to irrevocable promises. Section 2A-.407 
[Section 2-1407). 

DefinitioDal Cross References: 

"Consumer 
2-1103 (I)(e»). 

'"Delivery". 

lease". Section 

Section 1-201(14). 
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"Finance 
2-1103(1)(g»). 

lease", 

•• 1 

S.P. 680, L.D. 1802 

.. ---., 
'J 
) 

.-' 

Section 2A-I03(I)(g) [Section, 

"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h)). 
"Installment lease contract". Section 2A-I03(1)(i) [Section 

2-1103(1)(i»). 
"Lease agreement". Section 2A-I03(l)(k) .ISection 

2-1103(I)(k»). 
"Lease contract". . Section 2A-I03(1)(1) [Section 

2-1103(1)(1»). 
"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n»). 
"Lessor". Section 2A-I03(1)(p) [Section 2-1103(1)(p»). 
"Notice". Section 1-201(25). 
"Reasonable time". Section 1-204(1) end (2). 
"Rec·~ipt". Section 2-103 (1)( c) • 
"Rights". Section 1-201(36). 
"Termination". Section 2A-I03(I)(z) [Section 2-1103(I)(z»). 
"Value". Section 1-201(44). 
"Written". Section 1-201(46).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "§Z-1407." the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: None. 

Purposes: 

l... This section extends the benefits of the classic "hell 
or high water" clause to 8 fInance lease that is not a consumer 
lease. This section is self-executing; no special provision need 
be added to the contract. This section makes covenants in a 
finance lease irrevocable and independent due to the function of 
the finance lessor in a three party relationship: the lessee is 
looking to the supplier to perform the essential covenants and 
warranties. Section 2A-209 [Section 2-1209). Thus, 'upon the 
lessee's acceptance of the goods the lessee's promises to the 
lessor 'under the lease contract become irrevocable and 
independent. The provisions of this section remain subject to 
the obligation of good fei th (Sections 2A-I03( 4) [Section 
2-1103(4») and 1-203), and the lessee's revocation of acceptance 
(Section 2A-517 [Section 2-1517). 

l.... The section requires the lessee to perform even if the 
lessor's performance after the lessee's acceptance is not in 
accordance with the lease contract; the lessee may, however, have 
and pursue a cause of action against the less~r" e.g •• breach of 
certain limited warranties (Sections 2A-210 and ;!U~l} 2A 211(1) 
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[Sections 2-1210 and 2-1211( 1)]). This is appropriate because 
the benefit of the supplier's promises and warranties to ~he 

lessor under the supply contract and, in some cases, the warranty 
of a manufacturer who is not the supplier, is extended to the 
lessee under the finance lease. Section 2A-209 [Section 
2-1209]. Despite this balance, this section excludes a finance 
lease that is a consumer lease. That a consumer be obligated to 
pay notwithstanding defective' goods or the like is a principle 
that is not tenable under case law (Unico v. Owen, 50 N.J. 101, 
232 A.2d 405 (1967», state statute (Unif. Consumer Credit Code 
§§ 3.403-.405, 7A U.L.A. 126-31 (1974), or feder'al statute (15 
U.S.C. § 1666i (1982». 

h The relationship of the three parties to a transaction 
that qualifies as a finance lease is best demonstrated by a 
hypothetical. A, the potential lessor. has been contracted by B, 
the potential lessee; to discuss the lease of an expensive line 
of equipment that B has recently placed an order for with C, the 
manufacturer of such gopds. The negotiation is completed and A, 
as lessor, and B, as lessee. sign a lease of the line of 
equipment for a 60-month term. B. as buyer, assigns the purchase 
or,der with C to A. If this transaction creates a lease (Section 
2A-I03(1)(j) [Section 2-1103(1)(j)]), this transaction should 
qualify as a finance lease. Section 2A-I03(1)(g) [Section 
2-1103(1) (g)]. 

1___ The, line of equipment is delivered by C to B' s place of 
business. After installation by' C and testing by B, B accepts 
the goods by signing a certificate of delivery and acceptance, a 

'copy of which is sent by B to A and C. One year later the line 
of equipment malfunctions and B falls behind in its manufacturing 
schedule. 

5--- Under this Article, because the lease is a finance 
lease, no warranty of fitness or merchantability is extended by A 
to B. Sections 2A-212(1) and 2A-213 [Sections 2-1212(1) and 
2-1213]. Absent an express provision in the lease agreement, 
application of Section 2A-210 [Section 2-1210] or Section 
2A-211(1) [Section 2-1211(1», or application of the principles 
of law and equity, including the law with respect to fraud, 
duress, or th~ like (Sections 2A-I03(4) [Section 2-1103(4)] and 
1-103), B has no claim against A. B's obligation to pay rent to 
A continues as the obligation became irrevocable and independent 
when B acce,pted the line of equipment (Section 2A-407(1) [Section 
2-1407(1)]). B has no right of set-off with respect to any part 
of the rent still due under the lease. Section 2A-SOO(6) 
[Section 2-1500(6)]. However. B may have another remedy. 
Despite the lack of privity between Band C (the purchase order 
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with C having been assigned by B to A), B may have a claim 
against C. Section 2A-209(1) [Section 2-1209(1)]. 

U--- This section is-~~~-~-~9 does not address whether a 
"hell or high water" clause, i.e., a clause that is to the effect 
of this section, is enforceable if included In a finance lease 
that is a consumer lease or a lease that is not a finance lease. 
That issue will continue to be determined by the facts of each 
case and other law which this section does not affect. Sections 
2A-I04 [Section 2-1104], 2A-I03 (4) [Section 2-1103 (4) ], 9-206 and 
9-310. However, with respect to finance leeses that ~re not 
consumer leases courts have enforced uhell or high water" 
clauses. In re O.P.M. Leasing S~rvs., 21 Bankr. 993, 1006 
(Benkr. S.D.N.Y. 1902).-

1--- Subsection (2) further provides that a promise that,has 
become irrevocable end independent under subsection (1) is 
enforceable not only between the parties but also against third 
parties. Thus, the finance lease can be transferred or assigned 
without disturbing enforceability. Further, subsection (2) also 
provides that the promise cannot, among other things, be" 
cancelled or terminated without the consent of the lessor. 

Cross References: 

Sections 1~103. 1-203, 2A-I03(1)(g) [Section 2-1103(I)(g)]. 
2A-I03(1)(j) [Section 2-1103(1)(j)]. 2A-I03(4) [Section 
2-1103(4)]. 2A-I04 [Section 2-1104], 2A-209 [Section 2-1209], 
2A-209(1) [Section 2-1209(1», 2A-210 [Section 2-1210]. 2A-2U(I) 
[Section 2-1211(1)]. 2A-212(1) [Section 2-1212(1)]. 2A-213 
[Section 2-1213]. 2A-S17(I)(b) [Section 2-lS17(I)(b», 9-206 and 
9-310. 

,Definitional Cross References: 

"Cancellation". Section 2A-I03(1)(b) [Section 2-ll03(1)(b)]. 
"Consumer lease". Section 2A-I03 (1)( e) [Section' 

2-1103(1) (e)]. 
"Finance 

2-1103(1)(g)]. 
lease'l. Section 2A-I03(I)(g) [Section 

"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h)]. 
"Lease contract". Section 2A-I03(1)(I) [Section 

2-1103(1)(1)]. , 
"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n)]. 
"Party". Section 1-201(29). 
"Termination". Section 2A-I03(1)(z) [Section 2-l103(1)(z)].' 
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Further amend the bill in section 3 by inserting at the end 
of that part designated ".S2-1501." the following: 

• UNIFORM COMMENT 

Uniform Statutory Source: Section 9-501. 

Changes: Substantially revised. 

Purposes: 

h Subsection (1) is ne .. and represents a departure from 
the Article on Secured Transactions (Article 9) es the subsection 
makes clear that whether a party to the lease agreement is in 
default is determined by the-aqFeemeat-as-well-as this Article ~ 
Kell as th~.gI~ment. Sections 2A-500' and 2A-523 [Sections 
2-1500 and 2-1523). It further departs from Article 9 in 
recognizing the potential default of either party. a function of 
the bilateral nature of' the obligations between the parties to 
the lease contract. 

2..... Subsection (2) is a version of ·the first sentence of 
Section 9-501(1). revised to reflect leasing terminology. 

1.. Subsection. (3). an ellpansive version of the second 
sentence of Section 9-501(1). lists the proceduree that may be 

'followed by the party seeking enforcement I in effect. the scope 
of the procedures listed in subsection (3) is consistent with the 
scope of the procedures available to the foreclosing secured 
party. 

.L. Subsection (4) establlshe.s that the parties' rights and 
remedies are cumulative. DeKoven. Leases of Equipment I Puritan 
Leasing Company v. August. A Dangerous Decision. 12. U.S.F. L. 
Rev. 257. 276-00 (1970). Cumulation. and largely unrestricted 
selection. of remedies is allowed in furtherance of the general 
policy of the Commercial Code. stated in Section 1-106. that 
remedies be liberally administered to put the aggrieved party in 
1).S good a position as· if the other party had fully performed. 
Iherefore. cumulation of. or selection among. remedies is 
ayailable to the elltent necessary to put the aggrieyed party in 
as good a position as 'it would heye been in hed there been full 
performance. Howeyer, cumulation of, or selection arnOI19.L 
utmedies is not ayaUeble to the ell tent that the cumulation or 
selection would put the'aggrieyed party in a better position than 
it would have been in hed there been full performance by the 
other party. 
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\ 

... J 

~ Section 9-501(3). which. among other things. states that 
certain rules. to the eKtent they give rights to the debtor and 
impose duties on the secured party. may not be waived or varied • 
was not incorporated in this Article. Given the significance of 
freedom of contract in the development of the. common law as it 
applies to bailments for hire and the lessee's lack of an equity 
of redemption. there was no reason to impose that restraint. 

Cross References: 

Sections 1-106. 2A-500 
2-1523). Article 9. esp~ 

9-501(3). 

[Section 2-1500). 2A-523 [Section 
especially Sections 9-501(1) and 

Definitional Cross References: 

"Goods", 
"Lease 

2-1103(1)(k)]. 
"Lease 

2-1103(1)(1)]. 
"'Lessee", 
"Lessor", 
IIParty", 
"Remedy". 
"Rights". 

Section 2A-l03(1)(h) [Section 2-lI03(1)(h)]. 
agreement". Section 2A-l03(1) (k) [Section 

contractll, Section 2A-l03(1) (1) [Section 

Section 2A-l03(1)(n) 
Section 2A-l03(1)(p) 

Section 1-201(29). 
Section 1-201(34). 
Section 1-201(36).' 

[Section 2-ll03(1)(n)). 
[Section 2-ll03(1)(p)]. 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2 1502." the following: 

'UNIFORM COMMENT 

Uniform Statutory Sourcez None. 

Purposes I , This section makes clear that absent agreement to the 
contrary or provision in this Article to the contrary. e.g .. 
Section 2A-5l6 (3)( a) [Section 2-1516 (3)( a) ). the party in default 
is not entitled to notice of' default or enforcement. While a 
review of Part 5 of Article 9 leads to the same conclusion with 
respect to giving notice of 'default to the debtor. it is never 
stated. Although Article 9 requires notice of disposition and 
strict foreclosure. the different scheme of lessprs' and lessees' 
rights and remedies developed ,under the common law. and codified 
by this Article. generally does not require notice of 
enforcement; furthermore. such notice is not mandated by due 
process requirements. However. certain sections of this Article 
do require notice. E.g •• Section 2A-5l7(2) [Section 2-1517(2)]. 
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Cross References: 

Sections 2A-516(3)(a) [Section 2-l516(3)(a)]. 
[Section 2-1517(2)]. and Article 9. esp. Part 5. 

Definitional Cross Referencesz 

'I Lease agreement'l. Section 2A-I03(1)(1t) 
2-1103(1)(1t)]. 

"Lease contract". Section 2A-103(I)(I) 
2-1103(1)(1)]. 

2A-517 (2) 

[Section 

[Section 

"Lessee". 
"Lessor". 
"No.tice lt 

• 

"Party". 

Section 2A-I03(1)(n) [Section 2-1103(1)(n)]. 
Section 2A-I03(1)(p) [Section 2-1103(1)(p)]. 
Section 1-201(25). 

Section 1~201(29).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "§2-1503." the followingl 

'UNIFORM COMMENT 

Uniform Statutory Source: Sections 2-719 and 2-701. 

Cbonges: Rewritten to reflect lease terminology and to clarify 
the relationship between this section and Section 2A-504 [Section 
2-1504]. 

Purposes: 

~ A significant purpose of this Part is to provide rights 
and remedies for those parties to a lease who fail to provide 
them by agreement or whose rights and remedies fail of their 
essential purpose or are unenforceable. However. it is important 
to note that this implies no restriction on freedom to contract. 
Sections 2A-I03(4) [Section 2-1103(4)] and 1-102(3). Thus, 
subsection (1). a revised version of the provisions of Section 
2-719(1). allows the parties to the lease agreement freedom to 
provide for rights and remedies in addition to or in substitution 
for those provided in this Article and to alter or limit the 
measure of damages recoverable under this Article. Except to the 
exten't otherwise provided in this Article (e.g., Sections 2A-l05, 
106 and 108(1) and (2) [Sections 2-1105. 2-1106 and 2-1108(1) and 
(2)]). this Part shall be construed neither to restrict the 
parties' ability to provide for rights and remedies .or to limit 
or alter the measure of damages by agreement, nor to imply 
disapproval of rights and remedy' schemes other than those set 
forth in this Part. 
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~ Subsection (2) makes explicit with respect to this 
Article what is implicit in Section 2-719 with respect to the 
Article on Sales (Article 2): if an exclusive remedy is held to 
be unconscionable. remedies under this Article are available. 
Section 2-719 official comment 1. 

h Subsection (3), a revision of Section 2-719(3). makes 
olear that consequential damages may also be liquidated. Section 
2A-504(1) [Section 2-1504(~)]. 

.i.... Subsection 
Section 2-701. This 

(4) is a revision of the provisions of 
subsection leaves the treatment of default 

with respect to obligations or promises collateral or ancillary 
to. the lease contract to other law. Sections 2A-I03 (4.) [Section 
2-1103(4)] and 1-103. An example of such an obligat~on would be 
that of the lessor to the secured credi~or which has provided the 
funds to leverage the lessor's lease transaction; an example of 
such a promise would be that of the lessee. as seller. to the 
lessor, as buyer, in a sale-leaseback transaction. 

CrOGS References: 

Sections 1-102(3). 1-103. Article 2. eS~T ~~alJ~ 

Sections 2-701. 2-719. 2-719(1). 2-719(3). 2-719 official comment 
1, and Sections 2A-I03 (4) [Section 2-1103 (4)]. 2A-105 [Section 
2-1105], 2A-I06 [Section 2-1106], 2A-I08(1) [Section 2-1108(1)]. 
2A-I08( 2) [Section 2-1108 (2)]. ~ 2A-504 [Section 2-1504] aRe 
aA-6QHH. 

Definitional Cross References: 

"Agreed". Section 1-201(3). 
"Consumer goods". Section 9-109(1). 
"Le~se agreement". Section 2A-I03(1)(It) 

2-1103(1) (It)]. 
~e~e contract". Section 2A-I03(1)(1) 

2-1103(1)(1)]. 

[Section 

[Section 

"Lessee". Section 2A-I03(1)(n) [Section 2-l103(1)(n)]. 
"Lessor". Section 2A-I03(1)(p~ [Section 2-1103(1)(p)]. 
"Person". Section 1-201(30). 
"Remedy". Section 1-201(34). 
"Rights". Section 1-201(36).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-1504," the following: 

. UNIFORM COMMENT 
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Uniform Statutory Source: 
2-719(2) • 

S.P. 680, L.D. 1802 

Sections 2-718(1), 

. Changes: Substantially rewrit.ten. 

(2) , (3) and 

Purposes: Many leasing transactions are predicated on the 
,parties' ability to agree to an appropriate amount of damages or 
formula for damages in the event of default or other act or 
omission. The rule with respect to sales of goods (Section 
2-718) may not be sufficiently flexible to accommodate this 
practice. Thus, consistent with the COmmon law emphasis upon 
freedom to contract with respect to bailments for hi're, this 
section has created a revised rule that allows greater 
flexibility with respect to leases of goods. 

Subsection (I). a significantly modified version of the 
provisions of Section 2-718(1), provides for liquidation Of 
damages in the lease agreement at an amount or by a formula .. 
Section 2-718(1) does not by its express terms include 
liquidation by a formula; this change was compelled by modern 
leasing practice. Subsection (l)~ in a further expansion of 
Section 2-718 (1), provides for liquidation ,of damages for default 
as well as any other act o~ omission. 

A liquidated damages formula that is common in leasing 
practice provides that the sum of lease payments past due, 
accelerated futu're lease payments, and the lessor's estimated 
residual interest, less the net proceeds of disposition (whether 
by sale or re-lease) o[ the leased goods is the lessor's 
damages. Tax indemnities, costs, interest and attorney's fees 
are also added to determine the lessor's damages. Another common 
liquidated damages formula utilizes a periodic depreciation 
allocation as a credit to the aforesaid amount in mitigation o[ a 
lessor's damages. A third formula provides for a fixed number of 
periodic payments as a means of liquidating damages. Stipulated 
loss or stipulated damage schedules are also common. Whether 
these formulae are enforceable will be determined in the context 
of each case by applying a standard of reasonableness in light of 
the harm anticipated when the formula was agreed to. Whether the 
inclusion of these formulae will affect the classification of th~ 

~ransacticin as a lease ~r a security interest is to be determined 
by the facts of each case. Section 1-201(37). E.g., In re 
Noack, 44 Bankr. 172, 174-75 (Bankr. E.D. Wis. 1984), 

This section does not incorporate two other tests that und.er 
sales law determine enforceability of liquidated damages, I.e., 
difficulties o[ proof of loss and inconvenience or nonfeasibility 
of otherwise obtaining an adequate remedy. The ability to 
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.~ 

'\ 
j 

liquidate damages is critical to modern leasing practice; given 
the parties' freedom to contract at common law, the policy behind 
retaining these two additional requirements here was thought to 
be outweighed. Further, given the expansion of subsection (1) to 
enable the parties to liquidate the amount payable with respect 
to an indemnity for loss or diminution of anticipated tax 
benefits resulted in another change: the last sentence of 
Section 2-718(1), prOViding that a term fixing unreasonably large 
liquidated dam .. ges is void as a penalty. was also not 
incorporated. The impact of local. state and federal tax laws on 
a leasing transaction can result in an amount payable with 
respect tq the tax indemnity many times greater than the original 
purchase price of the goods. By deleting the reference to 
unreasonably large liquidated damages the parties are free to. 
negotiate a formula, restrained by the rule of reasonableness in 
,this section. These changes should invite the parties to 
liquidate damages. Peters, Remedies for Breach of Contracts 
Relating to the Sale o[ Goods Under the Uniform Commercial Code: 
A Roadmap for Article Two. 73 Yale L.J. 199, 278 (1963). 

Subsection (2), a revised version of Section 2-719(2), 
provides that i[ the liquidated damages provision is not 
enforceable or fails of its essential purpose, remedy may be had 
as provided in this Article. 

Subsection (3) (b) of this section differs from subsection 
(2)(b) of Section 2-718; in the absence of a valid liquidated 
damages amount, or formula the lessor is permitted to retain 20 
percent of the present value of the total rent payable under the 
lease. The alternative limitation of $500 contained in Section 
2-718 is deleted as unrealistically low with respect to a lease 
other than a consumer lease. 

CrOSB References: 

Sections 
2-719(2) • 

1-201(37) , 2-718, 

Definitional CroGG References: 

2-718(1), 2-718(2) (b) and 

"Consumer lease" .. Section 2A-l03(1) (e) [Section 
2-1103(1)(e»). 

"Delivery". Section 1-201(14). 
"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h») •. 
"Insolvent". Section 1-201(23). 
"Lease agreement". Section 2A-103(1)(k) [Section 

2-1103(1)(k»). 
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"Lease contract". Section 2A-I03(1)(1) [Section 
2-1103(1)(1) ]. 

"Lessee". 
"Lessor". 
"Lessor's 

Section "2A-103(1)(n) [Section 2-1103(1)(n)]. 
Section 2A-103(1)(p) [Section 2-1103(1)(p)]. 

residual interest". Section 2A-103(1)(q) [Section 
2-1103(1) (q)]. 

"Party". 
':Present 

2-1103(1) (u)]. 

Section 1-201(29). 
value". Section 

"Remedy". Section 1-201(34). 
"Rights". Section 1-201(36). 
"Term". Section 1-201(42). 
"Ve1ue". Section 1-201(44).' 

2A-'103(1)(u) [Section 

Further emend the bill in section 3 by inserting at the end 
of that part designated "§2-1505." the following: 

• UNIFOItM COMMENT 

Uniform Statutory Source: Sections 2-106(3) and (4). 2-720 and 
2-721. 

Changes: Revised to reflect leasing practices and terminology. 

Definitional Cross References: 

"Cancellation". Section 2A-103(1)(b) [Section 2-1103(1)(b)]. 
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)]. 
"Lease contract". Section 2A-103(1)(1) [Section 

2-1103(1)(1)]. 
"Party". Section 1-201(29). 
"Remedy". Section 1-201(34). 
"Rights". Section 1-201(36). 
"Termination". Section 2A-103(1)(z) [Section 2-1103(1)(z)].' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "§2-1506." the following: 

. . UNIFORM COMMENT 

Uniform Statutory Source: Section 2-725. 

Changes. Substantially rewritten. 

Purposes: Subsection (1) does not incorporate the limitation 
found in Section 2-725(1) prohibiting the parties from extending 
the period of limitation. Breach of warranty and "indemnity 
c1~ims often arise in a lease transaction; with the passage of 
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COMMITTEE AMENDMENT ·A" to S.P. 680. L.D. 1802 

time such c1a~ms often diminish or are eliminated. 
the parties to commence litigation under these 
makes little sense. 

To encourage 
circumstances 

Subsection (2) states two "rules for determining when a cause 
of action accrues. With respect to default. the rule of Section 
2-725(2) is not incorporated in favor of a more liberal rule of 
the later of the date when the default occu~s or when the act or 
omission on which it is based is or· should have been discovered. 
With respect to indemnity. a similarly liberal rule is adopted. 

Cross References: 

Sections 2-725(1) and 2-725(2). 

Definitional Crnss References: 

"Action". Section 1-201(1). 
"Aggrieved party". Section 1-201(2). 
"Lease contract". Section 2A-103 (1) (1) 

2-1103(1)(1)]. 
"Party". Section 1-201(29). 
"Remedy". Section 1-201(34). 

[Section 

"Termination". Section 2A-103 (1)( z) [Section 2-1103 (1)( z) ] •• 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-1501." the following: 

• UNIFORM COMMENT 

Uniform Statutory Source: Sections 2-723 and 2-724. 

Changes: Revised to reflect leasing practices and terminology. 
SeetieR-~A-&I~{~~-~~-~~~~~~~~~-p~eyide9-aB-~~~~-eRe 

e~-~-S&Y&Fak-~imes-~~~-AF~iele-~~~~-~-a-~~~1na&~-9~ 

maFket--FeRt--pF9yailiR~--a~--a--~iY9R--tim9--e~--pla99~---S99tieR 

JA-SgHJ-)--~-Se<J.t;J,on---J-:lSgHJ H ~ Sections 2A-519 and 211-528 
[Sections 2-1519 and 2-1528] specify the times as of which market 
rent is to be det~~ . 

Definitinnal Crnss References: 

"G90ds". Section 2A-I03(1)(h) [Section 2-1103(1)(h)]. 
"Lease". Section 2A-I03(1)(j) [Section 2-1103(1)(j)]. 
"Lease agreement". Section 2A-I03(1)(k) "[Sectiori 

2-1103(1) (k)]. 
"Notice". Section 1-201(25). 
"Party". Section 1-201(29). 
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COMMITTEE AMENDMENT "A· to S.P. 680. L.D. 1802 

"Reasonable time". Section 1-204(1). and (2). 
"Usage of trade". Section 1-205. 
"Value". Section 1-201(44).' 

Further amend the bill in section 3 by inserti~g at the end 
of that part designated "Sibl5llL" the following I 

'UNIFORM COMMENT 

Uniform Statutory Source: Sections 2-111 and 2-111. 

Changes: Substantially rewritten. 

Purposes: 

~ This section is an index to Sections 2A-509 through 522 
[Sections 2-1509 to 2-1522] aRd-thelF-e"eet-eR which set out the 
lessee's rights and remedies after the lessor's default. The 
lessor and the lessee can etheFwhe agree to modify the rights 
and remedies available under this Article; th"sr-~he-pa .. tie.s .thlU' 
can. among other things. Faise-~--~-~he-~~~~~-eyeR~S 
that-~iye-~~~e-~~-~~~-dB'a .. lt-eF provide that for defaults 
other than those specified in subsection (1) the lessee can 
eKercise the rights and remedies referred to in subsection (I)! 
and they can create a new scheme of rights and remedies triggered 
by the occurrence of the default. Sections 2A-l03 (4) [Section 
2-1103(4)] and 1-102(3). 

~ Subsection (1). a substantially rewritten version of the 
provisions of Section 2-111(1). lists three cumulative remedies 
of the lessee where the lessor has failed to deliver conforming 
goods or has repudiated the contract. or the lessee has 
rightfully rejected or justifiably revoked. Sections 2A-50l( 2) 
and (4) [Section 2-1501(2) and (4)]. Subsection 0) also allows 
the lessee to exercise any contractual remedy. This Article 
rejects any ~ doctrine of election of remedy. To determine 
if one remedy bars another in a ~articular case is a function of 
whether the lessee has been put in as good a position as if the 
lessor had fully performed the lease agreement. Use of multiple 
remedies is barred only if the effect is to put the lessee in a 
better position than it would have been in had the lessor ftilly 
performed under the lease. Sections 2A-l03 (4) • 2A-501l 4). 
[Sections 2-1103(4) and 2-1501(4)] and 1-106(1). Ne~e--t;hat:--a 
speeial-.£ ... -le--ha!r-b&&n.-eFBa~ed-.£e~a .. dill~-~-be--~'-&--__ Fy-ef 
FeR~--aRd--seB"Fity--~hat--haye--beeR--paid--iR--the--easa--e'--aR 
illstallmeRt--l-ea&B---..,e"eye .. y--l&-Umlted-~-thal;.-whi"h--l&-3"St 
.. ndeF-~~-"~.£"-IImS~aR"e£,---With-~-ya .. !e .. s--d.~~FBRI;.-~~-Bf 
iRs~allmBRt--l&a&&&,---no--hFi~II~--l.ine---ean--bB---G-Feat&d--~-bat--WB.!,ld 
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COMMITTEE AMENDMENT ·A" to S.P. 680. L.D. 1802 

epeFa~e-~~~-l~-~-all-~--~-additiBRT-~~~;>~1&~-sIlB .. ld 
'''FtlleF-~~&-~lIe-~~-~e--B&l;.abl.~-~he4~--BWR-~~~-hy 
a~FeemeRh Subsection Illlbl. in recognition that no' bright line 
can be created that would operate fairly in all installment lease 
cases and in recognition of the fact that a lessee may be able to 
cancel the lease (revoke acceptance of the goodsJ after the goods 
have been in use for some period of time. does not require that 
all lease payments made by the lessee UDder the lease be returned 
J.!P.!1.n cancellation. Rather. only such portion as is j~.he 
Lent and security payments made may be recovered. If a defect in 
the goods is discovered immediately upon tender to the lessee and 
the goods are rejected immediately. then the lessee should 
recover all payments made. If. however. for example. a 36 month 
equipment lease is terminated in the 12th month becaus~~ 
lessor has materially breached the contract by failing to perform 
its maintenance obligations. it may be just to return only a 
small part or none of tbe rental payments already made. 

L. Subsection (2). a version of the provisions 
2-111(2) revised to reflect leasing terminology. 
alternative remedies for the recovery of the goods by 
however. each of these remedies is cumulative with 
those listed in subsection (1). 

of Section 
lists two 

the lessee; 
respect to 

.i.... Subsection (3) is new aRd--aJ.-l-a..&--tlle--leBsee--a<HIa6&-te 
~he-..,emedy-~-G~-~his-~~~~~~-well-as-~~-~S&-seR~Fae~ 

i'-~fle--le&&o.£--i&-iR-~~~~-FeaseRs-e~he.£-~~-~GS&-s~a~ed 

iR--~~S&G~iG&~~-~~r--~~-tha~--the-~-~~-~hiB--AF~isle 

iRel .. des-~~1eme&1;.a1.-~4~~~-e~--law-~-eq~~y,---SeetieRs 
JA-lg~~4}-aRd-l-lg~. It covers defaults which do not deprive the 
lessee of the goods and whicb are not so sedous as to julit.lfy 
rejection or revocation of acceptance under subsection (1). It 
'also covers defaults for which the lessee could have rejected or 
revoked acceptance of the goods but elects not to do so and 
retains tbe goods. In eitber case. a lessee wbich reta~e 
goods is entitled to recover damages as stated in Section 
211-519 (3) [Section 2-1519 (3)1. That measure of damages in "the 
loss resulting in the ordinary course of events from t~~ 
default as determined in any manner tbat is reasonable together 
with incidental and consequential damages, less eKpenses saved in 
consequence of the lessQr's breach." 

5. Subsection (1) (d) and subsection (3) recognize that the 
lease agreement may provide rights and re~es in addition to or 
different from those which Article ~A provides. In par..t,.!..!;.\l.lM.... 
I?ubsection (3) provides that the lease agLe.el!Ll;lnt may g.!x.!LJ;lli! 
I..l;lmedy of cancellation of the lease for defaults by thlLl.l1Ji..5.!!.[ 
that Would not otherwise be material defaults which wo~~i[y 
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COMMITTEE AMENDMENT ,A" to S.P. 680. L.D. 1802 

cancellation under subsection (1). If there is a right to 
~n~~l. there is. of course. a right to reject or revoke 
~cceptance of the goods. 

h Subsection (4) is new and merely adds to" the 
completeness of the index by including a reference to the 
lessee's recovery of damages upon the lessor's breach of 
warranty; such breach may not rise to the level of a default by 
the "lessor fe~'J~--b£-&aOh--ef--an--eRpFeee-...a£-r-anty--l;hal;--t:-he--'Jeede 
eyb3eel;--~~--~fle---leaee--~~~--£e--~&G~~l;iGD--~~--l;he 
nen-een'eFmlty-4~~-£he£-~-meeeYFed-by-~}eG&~-eFll;e~ia 
11;--F&~l&GI;&-~-m!B!mal--deylat'en--fFGm-~~-~nle££--l;he 
bFeeeh-4£-~~-~~-eF-«Rle£G-~-pF&yided-by--t:-he--~-a'JFeement 

justifying revOcation of acceptance. If the lessee properly 
rejects or "revokes acceptance of the goods because of a breach of 
warranty. the rights and remedies are those proyi®.(l~!l 
subsection (1) rather than those in Section 2A-519(41 (Section 
2-1519(4)) , 

1.... Subsection (5). a revised version of the provisions of 
Section 2-711(3). recognizes. on rightful rejection or 
justifiable revocation. the 1eesee's security interest in goods 
in its possession and control. Section 9-113. whic!) recognized 
security interests arising under the Article on Sales (Article 
2). was amended with the adoption of this Article to reflect the 
security interests arising under this Article. Pursuant to 
Section 2A-511(4) [Section 2-1511(4»). a purchaser who purchases 
goods from the lessee in good faith takes free of any rights of 
the lessor. or in the case of a finance lease the supplier. Such 
goods. however. must have been rightfully rejected and disposed 
of pursuant to Section 2A-511 or 2A-512 [Section 2-1511 or 
2-1512). However. Section ~A-IilHH 2A-511(5) [Section 
2-1517(5») provides that the lessee will have the same rights and 
duties with respect to goods where acceptance has been revoked as 
with respect to goods rejected. Thus. Section 2A-511(4) [Section 
2-1511(4») will apply to the lessee's disposition of such goods. 

.!!... Pursuant to Section 2A-527(5) [Section 2-1527(5)). the 
lessee must account to the lessor for the excess proceeds of such 
disposition. after satisfaction of the claim secured by the 
lessee's security interest. 

~ Subsection (6). a slightly revised vers~on of the 
provisions of Section 2-717. sanctions a right of set-off by the 
lessee. subject to the rule of Section 2A-407 [Section 2-1407) 
with respect to irrevocable promises in a finance lease that is 
not a consumer lease. and further subject to an enforceable "hell 
or high water" clause in the lease agreement. Section 2A-407 
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[Section 2-1407) official comment. 
how the set-off should occur; this 
facts of each case. 

No attempt is made to state 
is to be determined by the 

1Jl.. There is no special treatment of the finance lease in 
this section. Absent supplemental principles of law and equity 
to the contrary. in the case of most finance leases. following 
the lessee's acceptance of the goods the lessee will have no 
rights or remedies "against the lessor. because the" lessor's 
obligations to the lessee are minimal. Sections 2A-210 and 
2A-211(1) [Sections 2-1210 and 2-1211(1»). Since the lessee will 
loot to the supplier for performance. this is appropriate. 
Section 2A-209 [Section 2-1209). 

CrOGS ReLerencest 

Sections 1-102(3). 1-103. 1-106(1). Article 2. esp~ 

especially Sectioni 2-711. 2-717 and Sections 2A-103(~) [Section 
2-1103(4»). 2A-209 [Section 2-1209). 2A-210 [SectJon 2-1210). 
2A-211(1) [Section 2-1211(1»). 2A-407 [Section 2-1407). 2A-501(2) 
[Section 2-1501(2»). 2A-501(4) [Section 2-1501(4»). 2A-509 
through 2A-522 [Sections 2-1509 to 2-1522). 2A-511(3) [Section 
2-1511(3»). ~A-S11f8} 2A-511(5) [Section 2-1517(5»). 2A-527(5) 
[Section 2-1527(5») and Section 9~113. 

Definitional CroGs References: 

"Conforming", Section 2A-103(1)(d) [Section 2-1103(1)(d»), 
"Delivery", Section 1-201 (14) • 
"Good faith". Sections 1-201(19) and 2-103(l)(b), 
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h»), 
"Installment lease contract". Section 2A-103(1)(i) [Section 

2-1103(1) (i»). 
"Lease contractU. Section 2A-103(1)(1) [Section 

2-1103(1) (1»), 
"Lessee~. Section 2A-103(1)(n) [Section 2-1103(1)(n»). 
"Lessor", Section 2A-103(1)(p) [Section 2-1103(1)(p»), 
"Notifies", Section 1-201(26), 
"Receipt". Section 2-103(1)(c). 
"Remedy", Section 1-201(34). 
"Rights", Section 1-201(36), 
"Security interest". Section 1-201(37). 
"Value", Section 1-201(44).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-1509." the fo11owingl 

'UNIFORM COMMENT 
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Uniform Statutory Sourc~: Sections 2-601 and 2-602(1). 

Changes: Revised to reflect leasing practices and terminology. 

Definitional Cross References: 

"Commercial 
2-1103(1)(c)) • 

unit". Section 2A-103(1)(c) [Section 

"Conforming". Section 2A-103(1)(d) [Section 2-1103(1)(d»). 
"Delivery". Section 1-201(14). 
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h»). 
"Installment lease contract". Section 2A-103 (1)( i) [Section 

2-1103(1)(i»). 
"Lease contract". Section 2A-103(1)(1) [Section 

2-1103(1)(1»). 
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n»). 
"Lessor". Section 2A,103(1)(p) [Section 2-1103(1)(p»). 
"Notifies". Section 1-201(26). 
"Reasonable time". Section 1-204(1) and (2).· 
"Rights". Section 1-201(36). 
"Seasonably". Section 1-204(3).' 

Further amend the bill in section 3 by inserting at. the end 
of that part designated "S2-l5l0." the following: . 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-612. 

Changes: Revised to reflect leasing practices and terminOlogy; 

Definitional Cross References: 

"Action". Section 1-201(1) 
"Aggrieved party". Section 1-201(2). 
"Cancellation". Section 2A-103( 1)( b) [Section 2-1103 (1)( b) ). 
"Conforming". section 2A-103 (1)( d) [Section 2-1103 (1)( d) ). 
"Delivery". Section 1-201( 14). 
"Installment lease contract". Section 2A-103(1)(i) [Section 

2-1103(1) (i»). 
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n»). 
"Lessor". Secti6n 2A-103(1)(p) [Section 2-1103(1)(p»). 
"Notifies". Section 1-201(26), 
"Seasonably". Section 1-204(3). 
"Supplier". Section 2A-103(1)(x) [Section 2-1103(1)(x»). 
"Value". Section 1-201(44).' 
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'-, 
\ 
! 

Further amend the bill in section 3 by inserting at the end 
of that part designated "52 1511." the following: 

• UNIFORM COMMENT 

Uniform Statutory Source: Sections 2-603 and 2-706(5). 

Changes: Revised to reflect leasing practices and terminology. 
This section, by its terms, applies to merchants as well as 
others. Thus, In construing the se~tion it is important to note 
that under this Act the term good faith is defined differently 
for merchants (Section 2'-103(I)(b» than for others (Section 
1-201(19». Section 2A-103(3) and (4) [Section 2-1103(3) and 
(4) ). 

Definitional Cross References: 

"Action". Section 1-201(1). 
"Good faith". Sections 1-201(19) and 2-103(1)(b). 
"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h»). 
"Lease". Section 2A-103(1)(j) [Section 2-1103(1)(j»). 
"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n»). 
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p»). 
"Merchant lessee". Section 2A-103(1)(t) [Section 

2-1103(1)(t»). 
"Purchaser". Section 1-201(33). 
"Rights". Section 1-201(36). 
"Security interest". Section 1-201(37). 
"Supplier". Section 2A-I03(1)(x) [Section 2-1103(1)(x»). 
"Value". Section 1-201(44).' 

Further amend the bill in section 3 by inserting at the end 
of that. part designated "52-1512," the following I 

'UNIFORM COMMENT 

Uniform Statutory Source: Sections 2-602(2)(b) and (c) and '2-604. 

Cbanges: Substantially rewritten. 

Purposes: ,The introduction to subsection (1) references goods 
that threaten to decline in value speedily and not perishables, 
the reference in Section 2-604, the statutory analogue. This is 
a change in styl,e, not substance, as the first phrase includes 
the second. Subparagraphs [paragraphs) (a) and (c) are revised 
versions of the provisions of Section 2-602(2)(b) and (c). 
Subparagraph [paragraph) (a) states the rule wi.th respect to the 
lessee's treatment of goods in its possession following 
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COMMITTEE AMENDMENT ,A" to S.~. 680, L.D. 1802 

rejection; subparagraph [paragraph] (b) states the rule regarding 
such goods if the lessor or supplier then fails to give 
instructions to the lassee, If the lessee performs in a fashion 
consistent with subparagraphs [paragraphs] (a) and (b), 
subparagraph [paragraph] (c) exonerates tha 1assea. 

CrOSG Refe~eDCeGI 

Sections 2-602(2)(b), 2-602(2)(c) and 2-604. 

Definitional Cross Referencesr 

"Action". Section 1-201(1). 
"Goods". Section 2A-103( l)(h) [Saction 2-1103 (1) (h)]. 
"Lassea". Section 2A-103(1)(n) [Section 2-1103(1)(n)]. 
"Lessor". Section"2A-103(1)(p) [Saction 2-1103(1)(p)]. 
"Notification". Section 1-201(26). 
"Reasonable time". Section 1-204(1) and (2). 
"Seasonably". Section 1-204(3). 
"Security interast". Section 1-201(37), 
"Supplier". Section 2A-103(1)(x) [Saction 2-1103(1)(x)]. 
"Value". Section 1-201(44),' 

Further amand tha bill in section 3 by inserting at the end 
of that part designate.d "52-151~." the fo~lowingl 

'UNIFORM COMMENT 

Uniform Statutory Sourcer Section 2-508. 

Changesr Revised to ref1eqt leasing practices and tarminology. 

Definitional Cross Referencesr 

"Conforming". Section 2A-103(1)(d) [Section 2-1103(1)(d)]. 
"Delivery". Section 1-201(14), 
"Lease contract", Section 2A-103(1)(I) (Section 

2-1103 (1)( 1)). 
"Lessee". Section 2A-103(1)(nt [Section 2-1103(1)(n)]. 
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)]. 
"Money".' Section 1-201( 24). 
"Notifies", Section 1-201(26). 
"Reasonab1a tima". Saction 1-204(1) and (2). 
"Seasonably". Section 1-204(3). 
"Suppliar". Section 2A-103~1)(x) [Section 2-1103(1)(x)],' 

Further amend tha bill in saction 3 by inserting at the end 
of that part designated ';52-1514," the following: 
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'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-605. 

Changes: Revised to raf1act laasing practices and terminology. 

Purpose II: The principles applicable to the commercial practice 
of payment against documents (SUbsection 2) ara explained in 
official comment 4 to Section 2-605, tha statutory analogue to 
this section. 

C~OGG Refe~eDce: 

Section 2-605 official comment 4. 

Definitional Cross References: 

"Between merchants", Section 2-104(3). 
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)], 
"Lessee", Section 2A-103(1)(n) [Section 2-1103(1)(n)]. 
~Lessor". Section 2A-103(1)(p). [Section 2-1103(1)(p)J. 
"Rights", Section 1-201(36), 
"Seasonably". Section 1-204(3). 
"Supplier". Section 2A-103(1)(K) [Section 2-1103(1)(K)]. 
"Writing". Section 1-201(46).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "52 ISIS," the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-606, 

Changesr The provisions of Section 2-606(1)(a) were 
substantie11y rewritten t9 provide that the lessee's conduct may 
signify acceptance. Further; the provisions of Section 
2-606(1)(c) were not incorporated as irrelevant given the 
lessee's possession and use of the leased goods. 

Cross References: 

Sections 2-606(1)(a) and "2-606(1)(c). 

Definitional Cross References: 

"Commercial 
2-1103(1) (c)]. 

unit tl
• Section 
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"Conforming". Section 2A-I03(1)(d) [Section 2-1103(1)(d)]. 
"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h)]. 
"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n)]. 
"Lessor". Section 2A-I03(1)(p) [Section 2-1103(1)(p)]. 
"Supplier". Section 2A-I03(1)(II) [Section 2-U03(1)(II».' 

Further amend the bill in section 3 in that part designated 
.. S2-15M.... in subsection 3 in paragraph (a) in the first line 
(page 42. line 11 in L.D.) by "striking out the followingl 
"lii.th.i.!l" and inserting in its place the following: 'Ellcept in 
the case of a consumer lease, within' 

Further amend the bill in section 3 in that part designated 
"S~:=J.5_J,L" in subsection 3 "by striking out ali of paragraph (b) 
(page 42. lines 16 to 20 in L.D.) and inserting in its place the 
following: 

'(b) In the case of a consumer lease. wUhin a reasonabl~ 

time after the lessee discoyers or should haye discoyered 
any default, the lessee shall notify either the lessor or 
any assignee of the lessor. By notifying one of theSe 
parties the lessee preserves any remedy against any of the 
parties; and' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "SZ-1516." the foUowing: 

'UNIFORM COMMENT 

Uniform" Statutory Source: Section 2-607. 

Cbanges: Substantially revised. 

Purposes: 

LL Subsection (2) creates a special rule for finance 
leases." precluding revocation if acceptance is made with 
knowledge of nonconformi ty with respect to the lease agreement. 
as opposed to the supply agreement; this is not inequitable as 
the lessee has a direct claim against the supplier. Section 
2A-209 (1) [Section 2-1209 (1)] • Revocation of acceptance of a 
finance lease is permitted if the lessee's acceptance was without 
discovery of the nonconformity (with respect to the lease 
agreement. not" the supply agreement) and was reasonably induced 
by the lessor's assurances. Section 2A-517( 1) (b) [Section 
2-1517(1)(b)]. Absent exclusion or modification. the lessor 
under a finance lease makes certain warranties" to the lessee. 
Sections 2A-210 and 2A-2U(1) [Sections 2-1210 and 2-1211(1)]. 
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Revocation of acceptance is not prohibited even after the 
lessee's promise has become irrevocable and independent. Section 
2A-407 [S~ction 2.-1407] official' comment. Where the finance 
lease creates a security interest. the rule may be to the 
contrary. General Elec. Credit Corp. of Tennessee v. Ger-Beck 
Mach. Co •• 806 F.2d 1207 (3rd Cir. 1986). 

l.... Subsection (3) (a) requires the lessee to give notice of 
default. within a reasonable time after the lessee discovered or 
should have discovered the default. IR-~~~-~~-R&t4~~-e~ 

defaul~-mu&t-~-§iyeR-~e-~-leBBeFr--~~~~-eaBe-~-~-fiRaRee 

leaseT-~~-e~-~~~-mus~-~-~v~-tG-~-lesBeF-~~-~he 

BYfflieFr--~he In a finance lease. notice may be giy~itb~Q 
the supplier. the lessor. or bQth. but remedy Is barred ag~ 
the party not notified. In a finance lease. the lessor" is 
usually not liqb~or defects In the goods and the ess.~n-.t.hl 

notice is tQ the supplier. While nQtice to the finance lessor 
will often not give aDY-additional rights to the lessee. it wQuld 
be gQod practice tQ giye the notice since the finanCe lessor has 
an interest in the goods. SubsectiQn (3)( a) does not use the. 
term finance lease. but" the definition of supplier is a person 
from whom a lessor buys or leases. goodB to be leased under a 
finance lease. Section 2A-I03(lj(lI) [Section 2-1103(1)(x)]. 
~hUBT--~~-~-se~~e£s--eF--~-~--§eedB--te-~-~eas~-aFe 
iRelyded-wi"~hlR-~he- .. s<!~-~--pe-r-G<>nS-4:.0-~-q-Wan--_~i .... -ef-defaYl~T 
8B--supp-UeFBr Therefore. there can be a "supplier" only in 8 
finance lease. Subsection (4) applies similar notice rules as to 
lessors and suppliers if a lessee is sued fQr a breach of 
warranty Qr other obligation for which a lessor Of supplier is 
answerable over, 

.L. Subsection (3)(b) requires the lessee to give the lessor 
notice of litigation for infringement or the like. There is an 
exception created in the case of a consumer lease. While such an 
exception was considered for a finance lease. it was not created 
because it was not necessary - the lessor in a finance lease does 
not give. a warranty against infringement. Section 2A-211(2) 
[Section 2-1211(2)]. Even though not required under subsection 
(3) (b)". the lessee who takes under a finance lease should. 
consider giving notice of litigation for infringement or the like 
to the supplier, because the lessee obtains the benefit of the 
suppliers' promises subject to the suppliers' defenses or 
claims. Sections 2A-209(1) [Section 2-1209(1)] and 2-607(3)(b). 

Cross References: 

Sections 2-607(3)(b). 1A=103(1) (II) [Secti9n 2-1103(1)(1I)]~ 

2A-209 (1) [Section 2-1209( 1)]. 2A-210 [Section 2-1210]. 2A-2U(1) 
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[Section 2-1211(1»), 2A-211(2) [Section 2-1211(2», 2A-401 
[Section 2-1401) official comment and 2A-517(1)(b) [Section 
2-1511(1) (b»). 

Definitional Cross RefereDcesz 

"Action". Section 1-201(1). 
"Agreement". Section 1-201(3). 
"Burden of establishing". Saction 1-201(0). 
"Conforming". Section 2A-I03(1)(d) [Section 2-1103(1)(d»). 
"Consumer lease". Section 2A-103 (1) (e) [Section 

2-1103(1) (e»). 
"Delivery". 
'"Discover". 
"Finance 

2-1103(1)(g» • 

Section 1-201(14). 
Section 1-201(25). 
lease". Section 2A-103(1)(g) [Section 

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h»). 
"KnowLedge". Section 1-201(25). 
"Lease agreement". Section 2A-103 (1) (k) '[Section 

2-1103(1)(k)]. 
"Lease contractu. Section 2A-103 (1)( 1) [Section 

2-1103(1)(1» • 
"Lessee". Section 2A-103(1)(~) [Section 2-1103(1)(n»). 
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p»). 
"Notice". Section 1-201(25). 
"Notifies". Section 1-201(26). 
"Person". Section 1-201 (30) • 
"Reasonable time". Section 1-204(1) and (2). 
"Receipt". Section 2-103(1)(cJ. 
"Remedy". Section 1-?01(34). 
"Seasonably". Section 1-204(3). 
"Supplier". Secti~n 2A-103(1)(x) [Section 2-1103(1)(x»). 
"Written". Section 1-201(46). 

1991 MAINE COMMENT 
Sec. 2-516 permits a lessee in a consumer lease to preserve 

remedies by notifying either the lessor or any assignee of the 
lessor of any default.' 

Further amend the bill in section 3 by in·serting at the end 
of that part d'i'signated "§2-1517." the following: 

'UNIFORM COMMENT 

UnifonR Statutory Source. Section 2-600·. 

Changes: Revised to reflect leasing practices and terminology. 
Note that in the case of a finance lease the lessee retains a 
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limited right to revoke acceptance. Sections 2A-511 (1) (b) and 
2A-516 [Section 2-1511(1) (b) and 2-1516) official comment. IiID! 
subsections (2) and (3) added. 

1. The section states the situations under which the lesse~ 
may return the goods to the lessor and cancel the lease. 
Subsection (2) recognizes that the lessor may have contlD~9 

obligations under the lease and that a default as to those 
obligations may be sufficiently material to justify revocati2ll-Q{ 
acceptance of the leased items and cancellation of the lease by 
the lessee. For example. a failure by the lessor to fulfill its 
Obligation to maintain lea~lpment or to supply other goods 
Hhlch are necessary for the operation of the leased eguipment may 
justify revocation of acceptance and cancellation of the lease, 

2. Subsection (3) specifically provides th~t the 1ea.~ 

~g~ement. may provid~~~ssee can revoke acc~p~~~ 
defaults by the lessor which in the absence of such an ag~ 
might not be considered sufficiently serious to justify 
revocation. That is. the parties are free to contract on the 
guestion of what defaults are so material that the lessee can 
~ncel the lease. 

Cross References: 

SeetieRe ~ 2A-516 [Section 2-1516) official comment 
aRd-~A-611fl}fb}. 

Definitional Cross References. 

"Conunercial 
2-1103 (1) ( c) ) • 

unit". Section 2A-103(1)(c) [Section 

"Conforming". Section 2A-103(1)(d) [Section 2-1103(1)(d»). 
"Discover". Section 1-201(25)~ 
"Finance lease". Section 2A-103 (1) (g) [Section 

2-1103(1)(g»). 
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h»). 
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n»). 
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p»). 
"Lot". Section 2A-103(1)(s) [Section 2-1103(1)(s»), 
"Notifies." Section 1-201(26). 
"Reasonable time". Section 1-204(1) and (2). 
"Rights", Section 1-201(36). 
"Seasonably". Section 1-204(3). 
"Value". Section 1-201(44).' 
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Further amend the bill in section 3 by inserting at the end 
of that part designated '''~JI...'' the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-712. 

Changes. Substantially revised. 

Purposes. 

h Subsection (1) allows the lessee to take action to fix 
its damages after default by the lessor. Such action may consist 
of the pIlFeha .... -eF lease of goods. The decision to cover is a 
function of commercial judgment, not a statutory mandate replete' 
with sanctions for failure to comply. Cf. Section 9-507. 

h Subsection (2) states a rule for determining the amount 
of lessee's damages provided that there is no agreement to the 
contrary. The lessee's damages will be established using the new 
lease agreement as a measure if the following three criteria are 
met: (i) the lessee's cover is by lease agreement. (ii) the 
lease agreement is substantially similar to the original lease 
agreement. and (iii) such cover was effected in good faith. and 
in a commercially reasonabl,e manner. Thus, ,the lessee will be 
entitled to recover from the lessor the present value. as of the 
date of defalllt commencement of the term of the new lease 
agreement, of the diUeFenEe--hetween rent under the new lease 
Dgreement applli=able to that period which is comparable to tM 
then remaining term of the original lease agreement less th~ 
present yalue, of the rent reserved 12.LJ;he remaining ,term under 
the-new-Iease-and the original lease. together with incidental or 
consequential damages less expenses saved in consequence of the 
lessor's default. Nete---tha&--~~--~~~~--~~---Seetien 
JA-~18~J}~a}-{Seetien-~-l51~~~~~a~~-~~-~~~~~-de~alllt-net 

te-~he-~~~-~_&~Dt-ef-defallltT--An-~~-~~lt-lln~F-a 

leaBe-~~--heeamee-~~~lt-\lnde£-~-lease-~~-enly 

afteF--the--eKp!£~~eR--~--~-~~-~F~-~~--qFaee--and 
eemplianee,--wH-h--any--notrl-oa--Fe'!lliFementB--unde-.---thiB--Ar-t.-i<He--and 
the-.J.-ease--ao;rFeementr---Ame£~..,an--BaF-Fellndat~en?---Gomment-ar-iea--e'n 

IndentIlFeBr--~~r-at-~~~~-~I~I~,---SeetiaD-~~.J.~---~hiB 
eenelIlBien-ts-~~~-~t~-e~-whetheFr-a~-~~~-~~-~aBt-eF 

lawr-~_&~D&-e~-~-haB-~-wa1YB4r-~\l~pended-~-eIlFedr 

SeetienB-~~~~-~-1-19~r ~ye~~agep may include 
lQas syffered by the lessee because of depriyation of the yse ~f 
the goods during the period between the default and the 
apguisition of the goods ynder the new lease agreement. If the 
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leSSee's cover does not satisfy the criteria of subsection (2), 
Section 2A-5l9 [Section 2-1519] governs. 

h Two of the thr~e criteria to be met by the lessee are 
familiar, but the concept of the Dew lease agreement being 
substantially similar to the original lease agreement is not. 
Given th~ many variables facing a party who' intends to lease 
goods and the rapidity of change in the market place. the pOlicy 
decision was made not to draft with specificity. It 'was thought 
unwise to seek to establish certainty at the cost of fairness. 
Thus. the decision of whether the new lease agreement is 
substantially similar to the original will be determined case by 
case. 

i... While the section does not draw a bright, line. it is 
possible ,to describe some of the factors that should be 
considered in finding that a new lease agreement is substantially 
similar to the original. First, the goods subject to the new 
lease agreement should be examined. For example, in a lease of 
computer equipment the new lease might be for more modern 
equipment. However. it may be that at the- time of the lessor's 
breach it was not possible to obtain the same type of goods in 
the marke't place. Because the lessee' s remedy under Section 
2A-5l9 [Section 2-1519] is intended to place the lessee in, 
essentially the same position as if he' had covered. if goods 
similar to those to have been delivered under the original lease 
are not available. then the computer equipment in this 
hypothetical should qualify as a commercially reasonable 
substitute. ~ Section 2-712(1). 

~ Second. the various elements of the new lease agreement 
should also be examined. Those elements include the-~enn--(}.~-the 

new-~-fheeaIlBe--t.~-dama<;leB--ar~-ealBlllated-~--Bllhseetien 

~J}-~-~he--G1~~F&DG&-~~-the-~~~-£en~--payah~-~~--the 

entiFe-~e£m-~-~~-~-lease-a<;l£eement-~~~~~-teFm-ef 

the--eFio;rinal--lease}f the presence or absence of options to 
purchase or release; the lessor's representations, warranties and 
covenants to the lessee. as well as those to be provided by the 
lessee to the lessor; and the services. if any. to be provided by 
the lessor or by the lessee. All of these factors allocate cost 
and risk between the lessor and the lessee and thus affect the 
amount of rent to be paid. If the differences between the 
original lease and !;;he new l~ase can 'be easily yalJ.!.ed. it woy)'d 
be appropriate for a coyrt to adjyst the difference in rental to 
talee accoynt of the di.f.f!uence between the two leas.!!.IiJ find that 
the new lease is substantially similar to the old lease, anll 
award coyer damages under this section. If. for example. the new 
lease regyires the lessor to insyre the goods in the hands of the 
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lessee, while the original lease required the lessee to insure, 
~he usual cost of such insurance could be deducted from the rent 
due under the new lease before determining the difference in 
rental between the two leases. 

~ Having examined the goods and the agreement, the test to 
be applied is whether, in light of these ·comparisons, the new 
lease agreement is substantially similar to the original lease 
agreement. These findings should not be made with scientific 
precision, as they are a function of economics, nor should they 
be made independently with respect to the goods and each element 
of the agreement, as it is important that a sense of commercial 
judgment pervade the finding. To establlsh the new lease as a 
proper measure of damage under subsection (2), these factors, 
taken as a whole, must result in a finding that the new lease 
agreement ·is substantially similar to the original. 

7. A new lease can be srullu.anti..lllly similar to tbJLoJ::!qini!ll 
lease even thQugh its term extends beyond the remainiIl9-tfi!D......9.1 
the original lease·, so long as both (a) the lease terms are 
~mercially comparable (e.g •• it is highly unlikely t~ 
one-month rental and a five-year lease would reflect similar 
s:.ommercial realities), and (b) the s:.ourt can fairly apportion a 
part of the rental payments under the new lease to that part of 
the term of the new lease whis:.h is comparable to the remaining 
lease term under the original lease. Also, the lease term of the 
new lease may be comparable to the term of the original lease 
even though the beginning and ending dates of the two leases are 
not the same. For example. a two":month lease of agricultural 
equipment for the months of August and September may be 
comparable to a two-month lease running from the 15th of August 
to the 15th of October if in the partiCUlar location two-mon.t:Ji 
leases beginning on August 15th are basically interchangeable 
with two-month leases beginning August 1st. Similarly. the term 
of a one-year truck lease beginning on the 15th of January may be 
QQffiP~b1e to the term of a one-year truck lease beginning 
January 2d. If the lease terms are found to be cornparab·le. tbll 
court may base cover damages on the entire difference between the 
costs under the two leases. 

Cross References: 

Sections i-7l2(1), 2A-5l9 [Section 2-1519] and 9-507. 

Definitional Cross Ref~rences. 

"Agreement". 
"'Contract". 

Section 1-201(3). 
Section 1-201(11). 
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"Good faith". Sections 1-201(19) and 2-l03(1)(b). 
"Goods". Section 2A-l03(1)(h) [Section 2-ll03(1)(h)]. 
"Lease". Section 2A-I03(1)(j) [Section 2-ll03(1)(j)]. 
"Lease agreement". Section 2A-l03(1)(k) [Section 

2-ll03(1)(k)]. 
IILease 

2-1103(1)(1)) • 
"Lessee". 
"Lessor". 
"Party". 
"Present 

2-1103(1)(u) ]. 

contract". Section 2A-103( 1)( 1) [Section 

Section 2A-l03(1)(n) [Section 2-ll03(1)(n)]. 
Section 2A-I03(1)(p) [Section 2-1103(1)(p)]. 

Section 1-201(29). 
value". Section 2A-103(1)(u) [Section 

"Purchase". Section 2A-l03(1)(v) [Section 2-1l03(1)~v)].· 

Further amend the bill in section 3 by inserting at the end 
of .that part designated "52-1519." the fOllowing: . 

• UNIFORM COMMENT 

Uniform Statutory Source: Sections 2-713 and 2-714. 

Changes. Substantially revised. 

PurposesJ 

.l.... Subsection (1), a revised version of the provisions of 
Section 2-713(1), states the basic rule governing. the measure of 
lessee's damages for non-delivery or repudiation by the lessor or 
for rightful rejection or revocation of acceptance by the 
lessee. This measure will apply, absent agreement to the 
contrary, if the lessee does not cover or if the cover does not 
qualify under Section 2A-5l8 [Section 2-1518]. There is no 
sanction for cover that does not qualify. 

h The measure of damage is the present value, as of the 
date of default, of the di~~e",eR .... -ee~weeR market rent aRii f2.r. 
the remaining term of the lease less the present value of the 
original rent for the remaining term of the lease, 11lIDi. 
incidental and conseguential damages less expenses saved in 
consequence of the default. Note that the reference in Section 
2A-5l9(1) [Section 2-1519(1)] is to the date of default not to 
the date of an event of default. An event of default under a 
lease agreement becomes a default "under a lease agreement only 
after the expiration of any relevant period of grace and 
compliance with any notice requirements under this Articl'l and 
the lease agreement. American Bar Foundation, Commentaries on 
Indentures, § 5-1, at 216-217 (1971). Section 2A-501(1) [Section 
2-1501(1)]. This conclusion is also. a functioh of whether, as a 

Page 104-LR2394(2) 

'O·_~~O: 



2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

COMMITTEE AMENDMENT "A, to S.P. 680, L.D. 1802 

matter of fact or 
suspended or cured. 
1-103. 

law, the event of default has been waived, 
Sections 2A-103(4) [Section 2-1103(4)) and 

h 
Section 

Subsection 12), 
2-713(2), states 

a revised version of the provisions of 
the rute with respect to determining 

market rent. 

h Subsection (3,), a revised version of the provisions of 
Section 2-714(1) and (3), states the measure of damages where 
goods have been accepted and acceptance is not revoked. DllI. 
subsection applies both to defaults which occur at the inception 
of the lease and to defaults which occur Gubseguently, such as 
failure to comply with an obligation to maintain the leased 
~ Tha maasure in essence is the loss, in the ordinary 
course of avents, flowing from the dafau1t. 

2... Subsaction (4), a revised version of the provisions of 
Section 2-714(21. states the maasure of damages for breach of 
warranty. The measure in essence is the present value of the 
difference he tween the value of the goods accepted arid of the 
goods if thay had been as warrantad. 

~~s (1), 131 and (4) specifically state that t~ 
parties may by contract vary the damages rules stated in those 
subsections. 

Cross References: 

Sections 2-713(1), 2-713(2), 2-714 and Section '2A~518 

[Section 2-1518). 

Definitional Cross References: 

"Conforming". Section 2A-103(1)(d) [Section 2-1103(1)(d)). 
"Delivery". Section 1-201(14). 
"Goods". Section 2A-103(1f(h) [Section 2-1103(1)(h)). 
"Lease". Section 2A-103(1)(j) [Section 2-1103(1)(j)). 
"Lease agteament". Saction 2A-103(1)(k) [Section 

2-1103(1) (k)). 
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)). 
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)). 
"Notification". Section 1-201(26). 
"Present 

2-1103(1)(u)). 
value". Section 

"Value". Section 1-201(44).' 
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Further amend the bill in section 3 by inserting at the end 
of that part designated "52-152Q." the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-715. 

Changes: Revised to reflect leasing terminology and practices. 

Purposes: 

Subsection (1), a revised varsion of the provisions of 
Section 2-715(1), lists some examples of incidental damages 
reSUlting from a lessor's default; the list is not exhaustive. 
Subs'ection (1) makes clear that it applies not only to rightful 
rajectiori, but also to justifiable ravocation. . 

Subsection (2), a revised version of the provisions of 
Section 2-715( 2), lists some examples of consequential damages 
res~lting from B lessor's default; the list is not exhaustive. 

Cross References: 

Section 2-715,. 

Definitional Cross References: 

"Goods". 'Section 2A-103(1)(h) [Section 2-1103(1)(h)). 
"Knows". Section 1-201(25). 
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)). 
"Lessor·. Section 2A-103(1)(p) [Section 2-1193(1)(p)). 
"Person". Section 1-201(30). 
"Receipt". Section 2-103(1)(c).' 

Further amend the bill in section 3 by inserting at the end 
o"f that part designated "§Z-1521." the foUowing: 

'UNllFORM COMMENT 

Uniform Btatutoiry Source: Section 2-716.' 

Changes: Revised to reflect leasing practices and terminology; 
and to expand the reference to the right of replevin in 
subsection (3) to include other similar rights of the lessee. 

DefinitioDo1 Cross References: 

"Delivery". Section 1-201(14). 
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"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(hJ]. 
"Lease contract". Section 2A-I03(1)(I) [Section 

2-1103 (1)( 1)]. 
"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n)]. 
"Rights". Section 1-201(36). 
"Term". Section 1-201(42).' 

Further amend the bill in section by inserting at the end 
of that pert designated "S2-1522," the following: 

• UNIFORM COMMENT 

Uniform Statutory Source: Section 2-502. 

Changes. Revised to reflect leasing practices and terminology. 

Definitional Cross References. 

"Conforming". Section 2A-I03(1)(d) [Section 2-1103(1)(d)]. 
"Goods". Section 2A-I03 (1) (h). [Section 2-1103 (1) (h)] 
"Insolvent". Section 1-20H 23) .• 
"Lease contract". Section 2A-I03 (1)( 1) [Section 

2-1103(1)(1)]. 
"Lessee". 
"Lessor". 
uReceipt". 
"Rights". 

Section 2A-I03(1)(n) 
Section 2A-I03(1)(p) 
Section 2-103(1)(c) 

Section 1-201(36).' 

[Section 2-1103(1)(n)]. 
[Section 2-1103(1)(p)]. 
[Section 2-1103(1)(c)]. 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-1523," the followingl 

• UNIFORM COMMENT 

Uniform Statutory Source: Section 2-703. 

Changes: Substantially revised. 

Purposes: 

h ~his--&as~isR Sl!l2.ci..e.ctiQn (1) is an index to Sections 
2A-524 through 2A-531 [Sections 2-1524 to 2-1531] and ~heiE 

. effes~-~-~~-lesseE~s-~lqht~-~-Eemedies-~-~~-lessee~s 
deh"l~ states that the remedies prQVided in thQse sectiQns are 
~iiable fQr the defaults referred tQ in subsection (1'1 
~ful rejectiQn or revocatiQn of acceptance. failure tQ make a 
payment when due. Qr repudiatiQn. In additiQn. remedies prQvided 
in the lease cQntract are available. lil!!lliection (2) sets Qut a 
remedy if the lessQr does nQt pursue tQ cQmpletiQn a righ~ 
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actually Qbtain a remedy available under subsectiQn (~ 
subsectiQn (3) sets Qut statutQry remedies for defaults not 
specifically referred tQ in subsectiQn (I'. SubsectiQn (3' 
prQvides that. if any default by the lessee Qther than those 
specifically referred tQ in subsection (1) is material. the 
lessQr can exercise the remedies prQvided in subsectiQn (1) Qr 
(2)! Qtherwise the available remedy is as prQvided in subsectiQn 
(3). A lessor who has brQught an action seeking Qr has 
nonjudicially pursued one or more of the remedies available under 
subsection (1) may amend so as to claim or may nonjudicia~ 
pursue a remedy under subsectiQn (2) unless the right or remedy 
first chosen has been pursued to an extent actually incon'sistent 
with the new CQurse Qf actiQn. The intent Qf the prQvisiQD~ 
reject the dQctrine Qf electiQn Qf remedies and tQ perm~n 
alteratiQn Qf CQurse by the lessQr unless such alteratiQn WQuid 
actually have an effect Qn the lessee that WQuid be unreasQn~bJ~ 
under the circumstances. Further. the lessor may pursue remedies 
under both subsections (1) and (2) unless doing so would put t~ 
lessor in a better position than it would have been in had the 
lessee fully performed. 

~ The lessQr and the lessee can agree etheFwise tQ modify 
~bft rights and remedies available under the Article: th"Br-t.he 
paE~isB ~ can, among other things, Faise--sE--lsweE--the 
.~hFeshsld-~hat.-~~~~~~~-~L&-dafa"lt-sE provide that for 
defaults other than those specified in subsection (1) the lessor 
~~se the rights and remedies referred tQ in SUbsection 
(1). whether or not the default WQuid otherwise be held tQ 
substantially impair the value Qf the lease cQntract tQ the 
lessQr: they can also create a new scheme of rights and remedies 
triggered by the occurrence Qf the default. Sections 2A-I03(4) 
[Section 2-1103(4)] and 1~102(3). . 

)~ Subsection (1), a substantially rewritten version of 
Section 2-703, lists various cumulative remedies of the lessor 
where the lessee wrongfully rejects or revokes acceptance, fail s 
tQ. make a payment when due, Qr repudiates. Section ~A-~gl{4} 

211-501(2) and (4) [Section 2-1501( 2) and (4)]. The subsectiQn 
alsQ allQws the lessQr tQ exercise any cQntractual remedy. 

~. This Article rejects ~he any general doctrine of 
election of remedy. Whether, in a particular case, Qne remedy 
bars another, is a functiQn Qf whether lessor has been put in as 
good a pQsition as if the lessee had fully performed the lease 
contract. Multiple remedies are barred only if the effect is t~ 
put the lessQr in a better PQsitiQn than it WQuld h~~ 
had the lessee fully perfQrmed under the lease. Sections. 
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2A-I03(4) [Section 2-1103(4») 2A-501!4l. [Section 2-1501(4») 
and 1-106(1). 

.5..-- Hypothetical: IT To better understand the application 
of subparagraphs (a) through (e) [subsection (1), paragraphs (a) 
to (c»), it is useful to review a hypothetical. Assume that A is 
a merchant in the business of salling and leasing new bicyclas of 
various types. B is about to engage in the business of 
subleasing bicycles to summer residents of and visitors to an 
island resort. A, as lessor, has agreed to lease 60 bicycles to 
B. While" there is one mastar laase, deliverias and tarms ara 
staggered. 20 bicycles are to be delivered by A to B's island 
location on June 1; the term of the lease of these bicycles is 
four months. 20 bicycles are to be delivered by A to B's island 
location on July 11 the tarm of the lease of these bicycles is 
three months. Finally, 20 bicyclas are to be delivered by A to 
B's island location on August 1; the term of the lease of these 
bicycles is tW9 months. B is obligated to pay rant to A on the 
15th day of each month during the term for the lease. Rent is 
$50 per month, per bicycle. B has no option to purchase or 
release and must return the bicycles to A at tha end of the term, 
in good condition, reasonable wear and tear excepted. Since the 
retail price of each bicycle is $400 and bicycles used in the 
retail rental business have a usaful economic Ii fa of 36 months, 
this transaction creates a lease. Sections 2A-I03 (1) (j) (Section 
2-1103(1)(j») and 1-201(37). 

~T.li~ A's current inventory of bicycles is not large. 
Thus, upon signing the lease with B in February, A agreed to 
purchase 60 new bicycles from A's principal manufacturer, with 
special instructions to drop ship the bicycles to B's island 
location in accordance with" the delivery schedule set fortil in 
the lease. 

aT h The first shipment of 20 bicycles was recaived by B 
on May 21. B inspected the bicycles, accepted the same as 
conforming to the lease and" signed a receipt of delivery and 
acceptance. However, due to poor weather that summer, business 
was terrible and B was unabla to pay the rent due on June 15. 
Pursuant to the lease A sent B notice of default and procaeded to 
enforce his rights and remedies against B. 

4T ~ A's counsel first advised A that under Section 
2A-510(2) [Section 2-i510(2») and the terms of the lease B's 
failure to pay was a default with respect to the whola. Thus, to 
minimize A's continued exposure, A was advised to take possession 
of" the bicycles. If A had possession ~f the goods A could rafuse 
to deliver. Section 2A-525(1) [Section 2-1525(1»). However, the 
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facts here are different. With respect to the bicycles in B's 
possession, A has the right to take possession of the bicycles, 
wi thout breach of the peace. Saction 2A-525 (2) [Section 
2-1525 (2) ) • If B refuses to. allow A access to the bicycles, A 
can proceed by action, including replevin or injunctive relief. 

BT 2..-- With respect to the 40 bicycles that have not been 
delivered, this Article provides va(ious alternatives. First, 
assume that 20 of the remaining 40 bicycles have been 
manufactured and deli"vered by tha manufacturer to a carrier for 
shipment to B. Given the size of the shipment. the carrier was 
using a small truck for the delivery and the truck had not yet 
reached the island ferry when the manufacturer (at the request of 
A) instructed the carrier to divert the Shipment to A's place of 
business. A's right to stop delivery is" recognized !.lnder these 
circumstances. Section 2A-526(1) [Section 2-1526(1»). Second, 
assume that the 20 remaining bicycles were in the process of 
manufacture when B defaultad. A retains the right (as" between A 
as lessor and B as lessee) to exercise reasonable commercial 
judgment whether to complete manufacture or to dispose of the 
unfinishad goods for scrap. Since A is not the manufacturer and 
A has a binding contract to buy the bicycles, A elected to allow 
the manufacturer to complete the manufacture of the bicycles, but 
instructed the manufacturer to deliver the completed bicycles to 
A'~ place of business. Saction 2A-524(2Y [Section 2-1524(2»). 

5T ~ Thus, so far A has elected to exarcise the remedies 
referred to in subparagraphs" [paragraphs) (b) through (d) in 
"subsection (1). None of these remedies bars any of the others 
because A's election and enforcement merely resulted' in A's 
possession of the bicycles. Had B performed A would h,ave 
recovered possession of the bicycles. Thus A is in the process 
of Obtaining the benefit of his bargain. HQ.tL-1:.1H!~QJll!l 

exercise any other rights or pursue any other rem!:.\lies provided 
i1L--the lease contract (Section 2A-523(1)( f I [Section 
2-1523(11(fl), or elect to recover his loss due to the lessee's 
default under Section 2A-523(2) [Section 2-1523(2)}. 

'IT l..l.-- A's counsel next would determine what action, if 
any, should be taken wi th respect 1;.0 the goods. As stated in 
subparagraph [paragraph) (e) and a~ discussed fully in Section 
2A-527(1) [Section 2-1527(1») the lessor may, but has no 
Obligation to, dispose of the goods by leaser-sale-9F-9lheFwisB a 
ay~~milar lease (in~BBd, the lessor has no ob11gatl2n 
whatsoever to dispose of the goods at all) and recover damages 
b8!ied on that action, but lessor will not be able to recover 
damages which put it in a better position than perfor~n~~ 
have done, nor will it be able to recover damages for losses 
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which it could haye reasonably ayoided. In this case. since A is 
in the business of leasing and selling bicycles. A will probably 
inventory the 60 bicycles for its retail trade. 

8T ~ A's counsel then will determine which of the 
variousT--al.te~Bate means of ascertaining A's e;/,a.J.m--HF damages 
against B w!,;/,l---be---eeml'uted are ayailable. Subparagraph 
[paragraph) (e) catalogues each relevant section. First. under 
Section 2A-527 (2) [Section 2-1527 (2)] the amount of A's claim 
will-be ~ computed by comparing the original lease between A and 
B with any subseguent lease of the bicycles but only if the 
subseguent lease is substantially similar to the Q.fm.lliU lease 
contract. While the section does not define this term. the 
official comment does establish some parameters. If. however. A 
elects to lease the bicycles to his retail trade. it is unlikely 
that the resulting lease will be substantially similar to the 
original. as leases to retail customers are considerab'ly 
different from leases to wholesale customers like B. If. 
however. the leases were substantially similar. the damage claim 
is for accrued and unpaid rent to the beginning of the new lease. 
1!ll!2 the present value as of the same date. of the dil>hFeBee 
betweeB.-U.e rent reserved under beth-~-&aGe&--H>F-U.e--ba-lanG&-el> 

""eh-tel'me the original leaQe for the balance of its term less 
the present yalue as of the 28me date of the rent reseryed under 
the replacement lease for a term comparable to the balance of the 
term of the original lease. together with incidental damages less 
expenses saved in consequence of the lessee's default. 

9T J~ If the new lease is not substantially similar or if 
A elects to sell the hicycles or to hold the. bicycles. dam~ges 

are computed under Section 2A-528 or 2A-529 [Section 2-1528 or 
2-1529). 

lQr.lh If A elects to pursue his claim under Section 
2A-528(1) [Section 2-1528(1)] the damage rule is the same as that 
stated in Section 2A-527(2) [Section 2-1527(2») except !bQt 
damages are measured from default if the' lessee neyer took 
possession of the goods or from the time when the lessor did or 
.I:..Ql!J,d haye regained possession and that the standard of 
comparison is not tbe rent'reserved under a substantially similar 
lease entered into by the lessor but a market rent. as defined in 
Section 2A-507 [Section 2-1507). Further. if the facts of this 
hypothetical were more elaborate A. may be able to establish that 
the measure of damage under subsection (1) lS inadequate to put 
him in the same position that B's performance would have. in 
which case A can claim the preSent yalue of his lost profits. 

Page lll-LR2394(2) 

COMMITTEE AMENDMENT 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

COMHITIEE AMENDMENT .. A .. to S.P. 680. L.D. 1802 

llr l.5.... Yet another alternative for computing A's damage 
claim against B which will be ayailable in some situations is 
1'I'esel'ihed--by recovery of the present yalue.· as of e~Q.f 
judgment. of the rent for the then remaining lease......J;e.lllL.1!!l!;1n 
Section 2A-529 [Section 2-1529). However. "e~y£e-~~-~~la-A 
mustT-~-et"e~-~~r-~&l6--"h&-~~~-ideB"il>ied-~~-"he 
leaBe-~~~~-~--Rr--SiB£e-~~-WGYlQ-.J.Be;/,ude--al~-~-b!'eyelee 

aBd--A--is--~-~~,--~--~-~~i~~~--~--eeeuFr---Ful'''heI'T 
suhseetieB--~~~~~r-~-4~-esseBee--allews-~-~~-~e£eive--""e 
1'I'eBeBt-yalue-e£-.t~~~~~~~~-~G&r-weuld-iB-"h!B 

eaBe-~~~~-"e-.t~~-bieyeleB-~~~~~-R-4~~r--Wi"h 
Fesl'ee&-te this formulatiOn is not ayailable if the goods have 
been repossessed or tendered back to A. For the 20 bicytler; 
repossessed and the remaining 40 bicycles. BuhseetleB--+(-b-}--wUl 
al'fly A will be able to recoyer the present yalue of the rent 
only if A is unable to dispose of them. or circumstances indicate 
the effort will be unavailingT-4~-wb-i<Jb.-ease-.t~~-l>eFmula 
ideB"leal-te-.the-~~-~~-b--iG-~~~~~-will-al'l'ly. A" If A has 
preyailed in an action for the rent. at any time up to collection 
of a judgment by A against B. A may might dispose of the 
bicycles. In such case A's claim for damages against B is 
governed by Section 2A-527 or 2A-528 [Sections 2-1527 and 
2-1528). Section 2A-529( 3) [Section 2-1529 (3) ). The resulting 
recalculation of claim should reduce the amount recoverable by A 
against B and the lessor is required to cause an appropriate 
~it to be entered against the earlier judgment. However. the 
nature of the post-judgment proceedings to resolve this issue. 
and the sanctions for abuse a failure to comply. if any. will be 
determined by other law. 

l~r ll... Finally. if the lease agreement had Ji.Q provided 
pursuant to subparagraph [paragraph) (f). A' s claim against B 
would not be determined under any of these statutory formulae. 
but pursuant to a liquidated damages clause. Section 2A-504(1) 
[Section 2-1504(1»). 

lOT ~ These various methods of computing A's damage claim 
against B are alternatives subject to Section 2A-501(41 [Section 
2-1501(4»). However. the pursuit of anyone of these 
alternatives is not a bar to. nor has it been barred by. A's 
earlier action to obtain possession of the 60 bicycles. These 
formulae. which vary as a function of an overt or implied 
mitigation of damage theory. focus on allowi"g A a recovery of 
the benefit of his bargain with B. Had B performed. A would have 
received'the rent as well as the return of the 60 bicycles at the 
end of the term. 
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14r l.h Finally, A's counsel should also advise A of his 
right to .cancel the lease contract under subparagraph [paragraph] 
(a). Section 2A-SOS(1) [Section 2-lS0S( 1)]. Cancellation will 
discharge all existing obligations but preserve A's rights and 
remedies. 

19. Subsection /2) recognizes that a lessor who is entitled 
to exercise the rights or to obtain a remedy granted b~ 
subsection (1) may choose not to do so. In such cases. the 
Iessor can recoyer damages as proyided in subsection (2). For 
example. for non-payment of rent. the lessor may decide 'not to 
take possession of the goods and cancel the lease. but rather to 
merely sue for the unpaid rent as it comes due plus lost interest 
or other damages "determined "in any reasonable manner. H 

Subsection (a) also negates any loss of alternatiye rights and 
remedies by reason of haying inyoked or cOmmenced the exercise or 
pursuit of anyone or more rights or remedies. 

U;r 1!h Subsection {.~}--ie-- ......... -aBii ill allows the lessor 
access to t~a ~ remedy scheme at proyided in this Article as well 
as that contained in the lease contract if the lessee is in 
default for reasons other than those stated in subsection (1). 
Note that the reference to this Article includes supplementary 
princIples of law and equity, e.g., fraud, misr'lpresentation and 
duress. Sections 2A-l03(4) [Section 2-1103(4)] and 1-103. 

16r ~ There is no special treatment of the finance lease 
in this section. Absent supplementary principles of law to the 
contrary, in most cases the supplier will have no rights or 
remedies against the defaulting lessee. Section ~A-~g9{.~}{.h} 

2A-209(2)(il) [Section 2-l209(2)(b)]. Given that the supplier 
will look to the lessor for payment, this is appropriate. 
However. there is a specific ezception to this rule with respect 
to the right to identify goods to the lease contract. Section 
2A-S24 (2) [Section 2-lS24 (2) ]. The parties ara free to create a 
different result in, a particular case. Sections 2A-l03(4) 
[Section 2-1103(4)] and 1-102(3). 

Cross References: 

Sections 1-102(3), 1-103. 1-106(1). 1-201(37). 2-703. 
2A-103(1)(j) [Section 2-l103(1)(j)]. 2A-l03(4) [Section 
2-1103(4)]. ~A-~g9{.~}{.h} 2A-209(2l(iil [Section 2-l209(2)(b)]. 
2A-S01(4) [Section 2-lS01(4)]. 2A-S04(1) [Section 2-1S04(1)]. 
2A-SOS( 1). 2A-S07 [Section 2-lS07]. 2A-SlO (2) [Seclign 
2-lS10(2)]. 2A-S24 through 2A-S3l [Section 2-lS24 to 2-lS3l]. 
2A-S24(2) [Section 2-lS24(2)]. 2A-S2S(1) .[Section 2-lS2S(1)]. 
2A-S2S(2) [Section 2-lS2S(2)]. 2A-S26(1) [Section 2-lS26(1)]. 
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2A-S27(1) [Se~tion 2-lS27(1)1. 2A-S27(2) [Sectidn 2-lS27(2)]. 
2A-S28(1) [Section 2-lS28(1)] and 2A-S29(3) [Section 2-lS29(3)]. 

Definitional Cross References: 

"Deli very". Section I-20l( 14) • 
"Goods". Section 2A-l03(1)(h) [Section 2-ll03(1)(h)]. 
"Installment lease contract". Section 2A-l03(1)(i) [Section 

2-ll03(1)(i)]. 

2-1103(1)(1)] • 
"Lessee". 
"Lessor", 
"Remedy", 
"Rights". 
"Value", 

contract" t" Section 2A-l03(1)(1) [Section 

Section 2A-l03(1)(n) [Section 2-ll03(1)(n)]. 
Section 2A-l03(1)(p). [Section 2-l103(1)(p)] 
Section 1-201(34). 
Section 1-201(36). 

Section 1-201(44).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2-1524," the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-704. 

Changes: Revised to reflect leasing practices' and terminOlogy. 

Purposes I The remedies provided by this section are available to 
the lessor (1) if there has been a default by the lessee which 
falls within Section 2A-S23 (1) [Section 2-lS23 (1)] or 
2A-S23(3) (a) [Section 2-1S23(3) (a)]. or (ll) if there has been 
any other default for which the lease contract gives the lessor 

.the remedies provided by this section. Under "(ii)". the lease 
contract mey give the less,or the remedies of identification and 
disposition provided by this seation in various ways. For 
example. a lease provision might specifically refer to the 
remedies of identification and disposition.' or it might refer to' 
this section by number (i.e .. 2A-S24 [Section 2-lS24]). or it 
might do so by a more general reference such as "all rights and 
remedies provided by Article 2A for default by the lessee." 

Definitional Cross References: 

"Aggrieved party". Section 1-201(2). 
"Conforming". Section 2A-l03(1)(d) [Section 2-l103(1)(d)]. 
~Goods". Section 2A-l03(1)(h) [Section 2-ll03(1)(h)]. 
"Learn". Section l-20l(2S). 
"Lease". Section 2A-103(lL(j) [Section 2-~103(1)(j)]. 
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"Lease contract". section 2A-103(1)(1) [Section 

2-1103(1)(1»). 
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p»). 
"Rights". Section 1-201(36). 
"Supplier". Section 2A-103(1)(x) [Section 2-1103(1)(x»): 
"Value". Section 1-201(44).' 

Further amend the bill ·in section 3 by inserting at the end 
of that part designated "S2-1525," the fo110wingl 

'UNIFORM COMMENT 

Uniform Statutory Source I Geatlea Sections 2-702(1) and 9-503. 

Changes: .Substantia11y ravised. 

Purposes: 

!... Subsection (I), a revised version of the provisions of 
Section 2-702(1). allows the lessor to refuse to deliver goods if 
the lessee is inso1vant. Note that the provisions of Sact·ion 
2-70i(2). granting tha unpaid seller certain rights. of 
re·c1amation. were not incorporated in this section. Subsection 
(2) made this unnecessary. 

h Subsection (2). a revised version of the provisions of 
Section 9-503. allows the lessor. on a Section 2A 5·230) or 
2A-523(3)(a) [Section 2-1523(1) or Section 2-1523(3)(a») default 
by the lessee. the right to take possession of .or reclaim the 
goodsh Also. the lessor can contract for the right to take 
possession of the goods for other defaults by the lessee. 
Therefore. since the lessee's insolvency is an event of default 
in .. standard lease agreement. subsection (2) is the functional 
equi valent of Section 2-702 (2) • Further. SUbsection (2) 
s!,nctions the classi.c crate and delivery clause obligating the 
lessee to assembI"e the goods and to make them available to the 
lessor. Finally. the lessor may leave the goods in place. render 
them unusable (if they are goods employed in trada or .business), 
and disposa ~f them on tha lessee's premises. 

l... Subsection (3). a revised version of the provisions of 
Section 9-503. allows the lassor to procaed under subsection (2) 
without judicial process. absent breach of the. peace. or ·by 
action. Sections 2A-50l(3) [Section 2-1501(3)). 2A-l03(4) 
[Section 2-1103(4») and 1-201(1). In tha appropriata casa. action 
includes injunctiva relief. Clark Equip. Co. v. Armstrong Equip. 
Co .• 431 F.2d 54 (5th Cir. 1970). cert. danied. 402 U.S. 909 
(1971). This Section, as well as a numbar of other Sections in 
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COMMITIEE AMENDMENT "A" to S.P. 680. L.D. 1802 

this Part. ara included in the Article to codify the lessor's 
common law right to protect the lessor's reversionary interest in· 
the goods. Section 2A-l03( l)(q) [Saction 2-1103( l)(q)). Thesa 
Sactions ara intanded to supplement and not displace principles 
of law and equity with respact to the protection of such 
interest. Sections 2A-103(4). [Section 2-1103(4») and 1-103. 
Such principlas apply in many instances. a.g •• loss Or damaga to 
goods if risk of loss passas to tha lessaa. fai1ura of the lessea 
to return goods to the lassor in the condition stipulated in the 
lease. and rafusal of the lessee to return goods to the lessor 
after termination or cancellation of the lease. See also Section 
2A-532 [Section 2-1532). 

Cross References: 

Sections 1~106(2). 

2-1103(4»), 2A-50l(3) 
2-1532) and 9-503. 

2-702(1). 
[Section 

Definitional Cross References: 

"Action". Section 1-201(1). 
"Delivery". Section 1-201(14). 
"Discover". Section 1-201(25). 

2-702(2). 
2-l50l( 3)). 

2A-l03(4) 
2A-532 

[Section 
[Section 

"Goods". ·Section 2A-l03(1) (h) [Section 2-1103(1)(h)). 
"Insolvent". Section 1-201(23). 
"Lease contract". Section 2A-l03 (1"> (1) [Section 

2-1103(1)(1»). 
"Lessee lf

• 

"Lessor". 
"Party". 
tlRlghtstl~ 

Section 2A-l03(1)(n) 
Section 2A-l03(1)(p) 

Section 1-201(29). 

[Section 2-ll03(1)(n»)~ 
[Section 2-ll03(1)(p»). 

Section 1-201(36).' 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2 1526." the fOllowing: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-705. 

Changes: Revised to reflect leasing practices and terminology. 

Definitional Cross References: 

"Bill of lading". Section 1-201(6). 
"Delivery". Section 1-2.01(14). 
"Discover". Section 1-201(25). 
"Goods". Section 2A-l03(1)(h) [Section 2-1103(1)(h»). 
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COMMITTEE AMENDMENT ,A" to S.P. 680, L.D. 1802 

"Insolvent". Section 1-201(23). 
"Lease contract". Section 2A-I03(1)(l) [Section 

2-1103(1) (1)]. 
"Lessee". 
"Lessor". 
"Notifies" 
"Person". 
"Receipt". 
'IRemedy". 
"RIghtB". 

Section 2A-I03(1)(n) 
Section 2A-I03(1)(p) 
and "Notification". 
Section 1-201(30). 

[Section 2-1103(1)(n)]. 
[Section 2-1103(1)(p)]. 
Section 1-201(26). 

Section 2-103(1)(c). 
Section 1-201(34). 
Section 1-201(36).' 

Further amend the bill In section 3 by inserting at the end 
of that part designat-ed "S2 1527," the following: 

'UNIFORM COMMENT 

Uoiform Statutory Source: Section 2-706(1), (5) and (6). 

Changes: Substantially revised. 

Purposes: 

!..... Subsection (1)-, a revised version of the first sentence 
of subsection 2-706(1), allows the lessor the right to dispose of 
goods after e stetutory or other material default by the lessee 
(even if the goods remain in the lessee's possession - Section 
2A-525(2) [Section 2-1525(2)])-<- e~ after the lessor refuses to 
deliver or takes possession of the goods, or, if agreed. after 
Q!.her contractllal default. The lessor's decision to exercise 
this right is a function of a commercial judgment, not a 
statutory mandate replete with sanctions for failure to comply. 
!:L- /lection 9-507. As the owner of the goods, in the case of a 
lessor, or as the prime lessee of. the goods, in the case of a 
sublessor, compulsory disposition of the goods is inconsistent 
with the nature of the interest held by the lessor or the 
sublessor and is not necessary because the interest held by the 
lessee or the sublessee is not protected by a right of redemption 
under the common law or this Article. Subsection '2A-527(5) 
[Section 2-1527(5)]. 

~ The rule for determining the measure of damages 
recoverable by the lessor against the lessee is a function of 
several variables. I,f the lessor has elected to effect 
disposition under subsection (1) and such disposition is by. lease 
that gualifies under subsection (2), the measure of damages set 
forth in subsection (2) will apply, absent agreement to the 
contrary. Sections 2A-504 [Section 2-1504], 2A-I03( 4) [Section 
2-1103(4)] and 1-102(3). 
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to S.P. 680, L.D. 1802 

h The lessor's damages will be established using the, new 
lease agreement as a measure if the following three criteria are 
satisfied: (i) the lessor disposed of the goods by lease, (ii) 
the lease' agreement is substantially similar to the or'iginal 
lease agreement, and (iii) such disposition was in good faith, 
and in a commercially reasonable manner. Thus, the lessor will 
be entitled to recover from the lessee the accrued and unpaid 
rent as of the date of de{au;U; commencement of the teI:m of the 
~~, and the present value, as of the ~~ date e{-de{ault, 
of the di{{eFenee--b&t:-waen--the reot ~eBe~yed, under the--n ..... -lease 
and the original lease for the then ,remaining term less the' 
present value as of the same date o'f the rent under the new leag 
agreement applicable to the period of the new lease comparable to 
the remaining term under the original lease, together with 
incidental damages less expenses saved in consequence of the 
lessee's default. If the lessor's disposition does not satisfy 
the criteria of subsection (2), the lessor may calculate its 
claim ageinst the lessee pursuant to Section 2A-528 [Section 
2-1528]. Section 2A-523(1)(e) [Section 2-1523(1)(e)]. -Nete-that 
the-~e~e~enee-~~tiGB-3A-~3~{3~{a~-~~~-is-te-~~~~-e{ 

de{ault-~-te-~~-date-~--an-~-e{-~~~---An-~-e{ 

de{ault-~-~-lease-a~£eement-~-&-de'ault-~-~-lease 

a~~eement-~~-a~te£--~-eRpi~at4e~~~-~-~eleyant-~~~-e{ 

~~aee--aad-~-w~th--any--BGtiGe-~~~~-~Rde~--this 

A~tiele--aBd--tho--lease--a~~eementT---AmeFiean--8a~--~eundatienr­
~emmentoFies-~-~~~~---~-lT--at-~~~~-~~~~~~---6eetien 

3A-Sglfl}T--~hi~-~~~-iB-a~se-~-~unetiGB-ef-~&t~~-~-a 

matte~-~--'aet--<H'--~aw.--~-eyeRt--G~--E1e£-aul-t.--haB--beell--waiyedT 

suspeBded-e~-eu~edT--6eetiens-3A-lg~f4}-and-l-lg~T 

.i... Two of the three criteria to be met by the lessor are 
familiar, but the concept of the new lease agreement that is 
substantially similar to the original lease agreement is not. 
Given the many variables facing a party who intends to lease 
goods and the rapidity of change in the market. place, the policy 
decision was made not to draft with specificity. It was thought 
unwise to seek to establish certainty at the cost of f.airness. 
The decision of whether the new lease agreement is substantially 
similar to the original will be determined case by case. 

~ While the section does not draw a bright line, it is 
possible to describe some of the factors that should be 
considered in a finding that a new lease agreement is 
substantially similar to the original. The various elements of 
the new lease agreement should be examined. Those elements 
include the--~Fm-~--~~-new--leaBe--~~~-~ama~es--a~e 

ealeulated-~~-~ubse£t4en--f3~-~-the--di~~Fe~-b&t~-the 
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COMMITTEE AMENDMENT ,An to S.P. 680, L'.D. 1802 

~e~al_£eR~_payaB~e_~&E_~~~4~~~~~~_~_n&~_lease_aqFeemeR~ 

aRB-~he-~~~-lea~-teFm-&f-~~~~ina~-lease}1 the options 
to purchase or release: the lessor' s representations, warranties 
and covenants to the lessee as well as those to be provided by 
the lessee to the lessor; and the services, if any. to be 
provided by the lessor or, by the lessee. All of these factors 
allocate cost and risk between the lessor and the lessee and thus 
affect the amount of rent to be paid. These findings should not 
be mede with scientific precision, as they are a function of 
economics. nor should they be made independently. as it ,is 
important that a sense of commercial judgment pervade the 
finding. See Section ZA-507( 2) [Section 2-1507 (2)1.. To 
establish the new lease as a proper measure of damage under 
subsection (2), these various factors. taken as a whole. must 
result in a finding that the new lease agreement is substantially 
similar to the original. If the differences between the original 
lease and the new lease can be easily valued. it would' be 
appropriate for a court to find that the new lease is 
~ntially similar to the old lease. adjust the difference in 
J;JIe rent between the two leases to take' account of the 
~ferences. and award damages under this section. If. for 
example. the new lease requires the lessor to insure the goods in 
the hands Qf the lessee. while the original leaSe reQuired the 
~ssee to insure. the usual cost of such insurance CQU~e 
deducted frQm rent due under the new lease befQre the difference 
in rental between the two leases is determined. 

k The following hypothetical illustrat,es the difficulty of 
providing a bright line. Assume that A buys a jumbo tractor for 
$1 million and then leases the tractor to B for a term of 36 
months. The tractor is delivered to and is accepted by B on May 
1. On June 1 B faii s to pay the monthly rent to A. B returns 
the tractor to A, who immediately releases the tractor to C for a 
term identical to the term remaining under the lease between A 
and B. All terms and conditions under the lease between A and C 
are identical to those ,under the original lease between A and B. 
except that C does not provide any property damage or other 
insurance coverage, and B agreed to provide complete coverage. 
Coverage is expensive and difficult tQ obtain. 'ihe--new--leaBe 
sheu}B-~-yieweB-~-~~-6uBs~aR~!a~~y-~H&~~-~e-~-eFlqIRal. 

HeWeyeFr-!~-~~-l&&&Gr--&&&~~-a-.e£eve£y-~-~~-~A-~~S-~he 

Rew--lea~-eaR-~-!R~.eBu£ed--~R~-e¥!Gen£~-~-~4~-maFket 

FeR~-~~4~~~~~r-wl~h-~~~~-allewaRee-~~-~-leeseF~B 

ee6t-e{-FeplaeIR§-~he-leB~-IReuFaRee-eeyeFaqe It is a question of 
fact,whether it is so difficult to adjust the recovery to take 
~ccount of the difference between the two leases as to insurance 
~bat the second lease is not substantially similar to the 
original. 
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COMMITTEE AMENDMENT nAn to S.P. 6BO, L.D. 1802 

7. A new lease can be substantially similar to the origi~ 
lease even though its term extends beyond the remaining term of 
the original lease, SQ lQng as bQth fal the lease terms are 
commercially comparable (e.g.. it is highly unlikely that a 
Qne-mQnth rental and a five-year lease WQuld reflect similar 
realitiesl. and (b) the CQurt can fairly apPQrtiQn a P~~' 
rental payments under the new lease tQ that part of the term Qf 
the new lease which is cQmparable to the remaining leali!L..t.!ilI!l 
under the Qriginal lease. Also, the lease term of the new lease 
ma,y be compa,ra,ble to the remaining term Qf the origina,l lea,lia. 
even though the beginning and ending dates Qf the tWQ lea,~ 
n~be same. F=-~ple. a tWQ-month lease of a,9Llta!.llID:iU 
a.guipma.nt for the mQnths of Auaust a,nd September ma,y be 
cQmparable tQ a two-month lea,se running frQm the 15th Qf August 
.tQ the 15th of October if in the partiCUlar lQcatl~.=nQ!ltb 
leases beginning Qn August 15th are basically intercha,ngea~ 

with tWQ-month leases beg!.nnipg August 1st. Simila,rly. the term 
of a one-year truck lea,se beginning on the 15th Qf Janua,ry ma,y be 
cQmparable tQ the ta.rm Qf a one-yea,r truck leasa. beginning 
January 2d. If the lease terms are found to be cQmpa,ra,ble, tha. 
court may base CQyer damages Qn tha. entire difference between the 
costs under the two leases, 

~ Subsection (3). which is new. provides that if th~ 

lessor's disposition is by lease that' does not qualify under 
subsection (2), or is by sale or otherwise, Section 2A-528 
[Section 2-1528] governs. 

J!.... Subsection (4), a revised version of subsection 
2-706(5), applies to protect a subsequent, buyer or lessee who 
buys or lesses from the lessor in good faith and for value. 
pursuant to a disposition under this section. Note that by its 
terms, the rule in subsection 2A-304(1) [Section 2-1304(1)], 
which provides that the subsequent lessee takes subject to the 
original lease contract, is controlled by the rule stated in this 
subsection. 

l.!!.... Subsection (5), a revised version of subsection 
2-706(6), provides that the lessor is not accountable to the 
lessee' for any profit made by the lessor On a disposition. This 
rule follows from the fundamental premise of the bailment for 
hire that the lessee under a lease of goods has no equity of 
redemption to protect. 

Cross References: 
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COMMITTEE AMENDMENT "A" to S.P. 680. L.D. 1802 

Sections 1-102(3). 2-106(1). 2-106(5). 2-106(6). 2A-I03(4) 
[Section 2-1103(4)). 2A-304(1) [Section 2-1304(1)). 2A-504 
[Section 2-1504). 2A-50J(2) [Section 2-1501(2»). 2A-523(1)(e) 
[Section 2-1523(I)(e)). 2A-525(2) [Section 2-1525(2»). 2A-521(5) 
[Section 2-1521(5»). 2A-528 [Section 2-1528) and 9-501. 

Definitional Cross References: 

"Buyer" and "Buying". Section 2-103 (1)( a). 
"Delivery". Section 1-201 (14). 
"Good faith". Sections 1-201(19) and 2-103(1)(b). 
"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h»). 
"Lease". Section 2A-I03(1)(j) [Section 2-ll03(1)(j»). 
"Lease contract". Section 2A-I03(1)(I) [Section 

2-1103(1) (I)). 
"Lessee". 
IILessor". 
It~resent 

2-1103(1)(u»). 

Section 2A-I03(1)(n) [Section 2-1103(1)(n»). 
Section 2A-I03(1)(p) [Section 2-1103(1)(p»). 

value". Section 2A-I03 (I) (u) [Section" 

"Rights". Section 1-201(36). 
"Sale". Section 2-106(1). 
"Security interest". Section 1-201(31). 
"Value". Section 1-201(44).' 

Further amend the bill in section 3 by inse"rting. at the end 
of that part designated "S2-1528." the fo11o .. ing: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-108. 

Cb~ges: Substantially revised. 

Purposes: 

~ Subsection (I), a substantially revised version of 
Section 2-108(1), states the basic rule governing the measure of 
lessor's damages for R9R-B999ptaR99-~-~~~-tR&-leBBeef 
FepYd'atieR-~~~~i&ed~{SeetaeR-~-t9-tB£~~de-~~-lesseeLs 
pest-~£~~~~~-~9F-~at~~£e-~-paY-FeRt-~~-liker ~ 

default described in Section 2A-523(1) or (3)(a) [Section 
2 1523(1) or (3)(a»). and, if agreed. for a contractual defauli. 
This measure will apply if the lessor elects to retain the goods 
(whether undelivered. returned by the lessee, or repossessed by 
the lessor after acceptance and default by the lessee) or if the 
lessor's disposition does not gualify under subsection 2A-521 (2) 
[Section 2-1521(2»). Section 2A-521(3) [Section 2-1521(3»). 
Note that under some of these conditions. the lessor may recover 

Page.l~I-LR2394(2) 

COMMITTEE AMENDMENT 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

.j 

.. ----. .... 

) 
.-~/: 

COMMITTEE AMENDMENT "A" to S.P. 680. L.n. 1802 

damages from the lessee pursuant to the rule set forth in Section 
2A-529 [Section 2-1529). There is no sanction for disposition 
that does not qualifY under subsection 2A-521 (2) [Sectio~ 

2-1521 (2»). Application of the rule set forth in this "section is 
subject to agreement to the contrary. Sections 2A-504 [Section 
2-1504). 2A-I03(4) [Section 2-1103(4») and 1-102(3). 

1.... ~he If the lessee has never taken PoruH~iiti.on of tM 
goods. the measure of damage is the accrued and unpaid rent as of 
the date of default together with the present value. as of the 
date of default. of the dil'l'eFeRee--be-t-ween--maFlfel;.-£eR-t--and--thB 
original rent for the remaining term of the lease less the 
present value BS of the same date of market rent. and "incidental 
damages. less expenses saved in consequence of the default. Nqte 
that the reference in Section :lA-6:l8HHa-}--and--U'} 2A-528(1)(1) 
And-liil [Section 2-1528(1)(a) and (b») is to the date of default 
not to the date of an event of default. An event of default 
under a lease agreement becomes a default under a lease agreement 
only after' the expiration of any relevant period of grace and 
compliance with any notice requirements under this Article and 
the lease agreement. American Bar Foundation. Commentaries on 
indentures. 5-1. at 216-211 (1911). Section 2A-501 (I) [Section 
2-1501(1»). This conclusion is also a function of whether. as a 
matter of fact or law. the event of default has been waived. 
suspended or cured. Sections 2A-I03(4) [Section 2-1103(4») and 
1-103. If the lessee has taken possession of" the goods. tile. 
measure of damages is the accrued and unpaid rent as~1le. 
earlier of thB time the lessor "repossesses the goods or the tillll!. 
the lessee tenders the goods to the lessor plus the difference 
between the present value. as of the same time. oUhe rent under 
the lease for the remaining lease term and the present value. as 
of the sarne time. of the market rent. 

~ Market rent will be computed pursuant to Section 2A-501 
[Section 2-1501). JR-~~~-B'-~~~kl;.-hY-~~-~r-thB 

timB--~eF--teRdBF--sh9Qld--he--iRtBFpFeted--aB--thB--datB--el'--thB 

dB~aYltr--lf7-as-~-~~~~~~kl;.r-,,",,9-19Bs9F-has-attBmptBd 
aBd-~~-te-~~~-peBBBBBieR-~--thB-~-thB-~~&Or--haBT 

ameR§-~~~~iI;.~k-Fi§htB-~~eGie&r-a-~~~~-aBtieR 
a§aiRBt--tfl£--~-~F-dama§BB-~~~-keBB-9f-~~~-peBBBBBieR 
B~--the-~-be-t~~-dat9-el'-de~a~~-t-~~~~-t"9-1esBeF 

ehtaiR6-~se£st~~--t"9-§eBdsT--~4~~~~~~~r-:lA-lgaf4}T 
l-:lglfl}r--See-~~~l;.iG~-:lA-&agr--~hts-~~-iB-eFitieal 

tB-aR-~~~~~k~-deeisisR-tB-~~~~-~~-leBSGF~B-Fesidyal 

iRteFest-iR-the-§gedsr--SeetieR-:lA-lgafl}f~}r 

~ Subsection (2). 
"provisions of subsection 

a somewhat revised version of -the 
2-108( 2) [Section 2-"108(2»). states a 
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COMMITTEE AMENDMENT "A .. , to S.P. 600, L.D. 1002 

measure of damages which applies 'D-eaeh-~~~&lG&-fl} 
applies--hu~ if the measure of damages in subsection (1) is 
inadequate to put the lessor in as good a position as performance 
would have. The measure of damage is the lessor's profit, 
including overhead, together with incidental damages, with 
allowance for costs reasonably incurred and credit for payments 
or proceeds of disposition. In determining tbe amount of due 
credit with respect to proceeds of disposition a proper value 
should be attributed to the lessor's residual interest in the 
goods. Sections 2A-l03(1)(q) [Section 2-ll03(1)(q») and 
2A-507(4) [Section 2-1507(4»). 

~ In calculating profit, a court should include any 
expected appreciation of the goods, e.g. the foal of a leased 
brood mare. Because this subsection is intended to give the 
lessor the benefit of the bargain, a court should consider any 
reasonable benefit or profit expected by the lessor from the 
performance .of the lease agreement. See Honeywell, Inc. v. 
Lithonia Lighting, Inc., 317 F. Supp. 406, 413 (N.D. Ga. 1970)/ 
Locks v. Wade. 36 N.J. Su~er. 128. 131. 114 A.2d 075. 877 (Super. 
Ct. App. Div. 1955). FUrther. in calculating profit the concept 
of present value sheuld muat be given effect. Taylor v. 
Commercial Credit Equip. Corp., 170 Ga. Ap~. 322, 316 S.E.2d 700 
(Ct. App. 1904). See generally Section 2A-l03(1)(u) [Section 
2-1103 (1)( u»). 

Cross References: 

Sections 1-102 (3), 2-700, 2A-l03 (1) (u) [Section 
2-1103(1)( u)), 2A-402 [Section 2-1402). 2A-504 [Section 2-1504). 
2A-507 ,[Section 2-1507), 2A-527(2) [Section 2-1527(2») and 2A-529. 
[Section 2-1529). 

Definitional Cross Referencesl 

"Agreement". Section 1-201(3). 
"Goods". Section 2A-l03(1)(h) [Section 2-ll03(1)(h»). 
"Lease". Section 2A-l03(1)(j) [Section 2-ll03(1)(j»). 
"Lease agreement". Section 2A-l03 (1) (k) [Section 

,2-1103(1)(k»). 
"Lessee". 
I'Lessor" • 
"Partytl. 
"Present 

2-1103(1) (u»). 

Section 2A-l03(1)(n) [Section 2-ll~3(1)(n»). 
Section 2A-l03(1)(p) [Section 2-ll03(1)(p»). 

Section 1-201(29). 
value". Section 2A-l03(1)(U), [Section 

. "Sale". Section 2-106(1).' 
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COMMITTEE AMENDMENT ,A" to S.P. 600. L.D. 1002' 

Further amend the bill in section 3 in that part designated 
"§2-1529." in subsection 1 in paragraph (a) in subparagraph (lli) 
in the last line (page 51. line 3 in L.D.) by striking out the. 
following: "default." and inserting in its place the following: 
'default! and' 

Further amend the bill in section 3 by inserting at the end 
of that part designated '~§2-1529." the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-709. 

Changes I Substantially revised. 

Purposes I Subses~ieR-~~~-~~~-aRe~heF-~~~-de~eFmiRiR§ 

~he-~-~--lesseF~s-~-~~~~-de~aul&-~-~~-lesseeT 
AbseR~-~~-~-~he-~~~-fSee&ieR-~A-fiQ4~~-~~~-AFtiele 

pFeyides--&he--lee&G~r--~-~-~~-~-~he--twe--pFeeediR§ 

seetleRsr---~hFee---alteFRate---metheds---e~---eemputiR§---dama§es 

FeeeyeFable-~-~~-de'aul~iR§--~-~~~~-JA-6J5fl}fe}}r 

*hls-~e£~4~-~-well-as-~~-&we-pFesediD§-~4~-~~ie&-te 
~eeds--sub;ee~--te--~he--Ieaser--eyeR--i'--sueh--§eeds--haye--heen 

Fepessessed--'~-~-lessee--9~-~~~ie&-~$e£~i~-JA-6~6f~}}T 

*his-4~~-depaF~uFe-~~~~~-J-7G9r-~~-et~~-aRale§ueT 

*he-~~~-is-~-SUFPFis'R§-~-~he-~-di~~eFeRss 
he~weeR-a-sale-aRd-a-leaser 

AbseD~-the-~l§h~-~~~~~-good&r-&he-FeeeyeFy-stated 

'R-~e£~4~~~~~-weuld-De~-~-&~-lesseF-~~-~~-eF 

heF-less~--~~si4eF-~~~-&-eaFpe~-BleaRBF-by-~~~~r-~~-a 

teFm-~--~-days,--~-puFehased-~-9aFpB&-eleaReF-~--$6GGTggT 

*he-~ent-~~-~-&we-day-~~~~-f~~rO~~--lf-B-~~~~Y-Re~ 

payIR§-~~~~-aRd-Fefus!D§-~~~-the-eaFpe~-~~--anG-A 

was-~-~~~-te-~epessess-~~-9BFpB&-eleaDeFT-~~~FB-ef 

dama~e-s~a~ed-4~~~~-SBG&lGR-weuld-allew-~~~~~-Re&-meFe 

thaR-~~~--~&he~-with-~~-dama§eer--~he-~le-stated 

,iR-~ha~~~~ler-whieh-allews-~-lee&G~-~he-~4~-~-FepesseBs 

the-~~-&he-lessee-~-~-FeeeyeF-~--~-eeRsisteRt 

with-~-lee&G~~e-ewReFBhip-~--&he-§eeds,--~r-PFeseediR§B 

A'~eF-»e~aul~-~-&h&-~essee-~-~-*Fue-~ease-~-~ipmen&r-IR 
Ib-P,-~-~~-HGqaRr-gT-~a§~sT-~~-~~~~nGe~-the 

YRlfeFm--~~4~--~r---J98TG6E4J~-~~~~'----~~--BtatuteFY 
8R81e§uer-See~ieR-~~Q9T-~y-~~~~~~-~~-&h&-pFiee-ef 

~he-~~kGr-Whieh-4~~~-wi~h-~~~~~~-a§FeemsR~ 
te-dlspese-~-~~~~-hie-eF-heF-~4§h~T-~~~~-in&&~&-in-~he 

§eedB-~~~~-bQye~~--~hat-~~~-dama§e-weuld-~~Y&-beeR 

appF~p~i8~e-~~-~-~~-lesseF~s--aqFeemeR&~-~-~~-d~€pese--e~ 
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COMMI'ITEE AMENDMENT .. A .. to S.P. 680, L.D. 1802 

peBBe6eleR-aRd-~~-~~eede-ieF-~~~-~~-baFqa~&-IRBludeB 

~he-<~~-e~-~~~eede~~--~he-~~~-~he-~r--I~-~~-he 
aRemaleuB-~-Bllew-4JHr-leeeee-~-lmpFeye-~-the-~~-lrer 

Fe~alR-~he-~eed67-~el~-~~~~~-~br~~~-d&~Bul&r-eye&-lf 

~hB~-ha~~-hala&eed-hy-~~~~~-le66eF-~e-~~-FeeeyeF 

the-pFlee-eF-yalue-ef-the-geedBr 

The-mea6Q~e-~-~-l&e~~~e-damB~eB-QRde~-~~~~-~-~e-B 
iuRe~leR--~---B--~~~---FU-l&r---i'~~"~7---&Ubp-ar-aqr-<>ph---{I}{B} 
eB~BhllBheB-a-<~~~-F&9&~~y-w'th-~e"pe£~-~~~-aee&p&ed-hy 

the-~~6ee-~-'f-~epe66e66ed-~-~h&-leBBe~~-~~~-FeBpeB~ 

te--eeRfeFmIR~--~eed6--~~-~--~-~~th~&--B--eemmeFB'Blly 
FeaeeRBhle-~4~~-Flek-ef-~-paeeed-~e-~~-~r--ThuBr 

FeBdlR~-6Qhse£~~eR6-~~~-~~-aRd-{3}-~~ber~--lf--aee&p&ed-~eedB 

aFe-~epe66e66ed-~~-l&BBG~-aBd-~he-~~-~~~eedB-feF 
the-le66ee-.f-o-r-~-ba-l-anGe- ..... f-the-~_ .... -~~..l~-damaqea-_~ll-he 
ealeulBted-~~--~-suhssstleR-~~~-'f-~he-~-lsaBSBr 
BellB-~- ..... &h&Fwlee-4!6~~~-~he-~r-BuhBeB~leR-~~){~~-IB 
iRapplieahle-BRd-~he-~~..l~~~~~~~-ealeulB~ed-puFBuaR~ 

~e-~&l&&-~-~~-the--leeBeF~e-~~~-~-hy--B 
Buh6taR~iBlly--elmllBF--leaB&r-~-~-£ase--Ses~leR--3A-6a1{3} 
applleBr---SBBeBdr--BuhpBFBgFaph--{l}{h}--es&BhliBheB-~a--Fule--ef 

FeeeyeFy-~~~~-te-~-ld&G&~~~-te-~~-~-eeB~FaB~ 

{hu~-~-~-hy-~he-~---Bee-~~~-~~~~~-eRly 
i~-~~~-IB-QRahle7-~~--F&aBG&ahl&-effeFt7-~~~-ef 
them-~-~-FeB6eRBhle-~~r--o-r--if-~~~-4~~~-thB 
e~~eFt-weuld-he-uRayalllRgr , 

AB-a-£eRd~~~eB-~~4JHr~'~~~~~-empl&y-&he-methed 

~e-~~-the-~..l~-elalm-~-the-~-Be~-~~~~-iR 

BuhBBB~ieR-{1~7-~Re-~~-~~~~~-euheee&l&&-~3}r-whlBh 
pFByldBB-~ha~7-~~~-eReep~leRr-geedB-4~4.f4~~~-&h&-leBBe 

BeRtFaBt-~-~R--&h&-~~..l~-eeRtFel-~~-a6--a-<~~-ef 

Fepe6BeBBleR--o-r-~&h&FW'B&}-mQ6~-~-held-.f-o-r--&h&-le66ee-~-the 

halBRBe-ef-~~-~-~Fmr--Thle-el~miRa~e"-~~~~~~~~~f~B" 

deuhle-~~-hy--&h&~~~--aRd-~eserves-~he--yalU&-~--the 

leaseheld-ee~ate-~e-the-lesBeer 

1. Absent a lease contract proyision to the contrary. an 
action for ·the full unpaid rent (discounted tq present yalue as 
of the time of entry of judgment as to rent due after that time) 
Is avallable as to goods not lost or damaged only if the lessee 
retains possession of the goods or the lessor is or al!l!arently 
will be unable to dispose of them at a reasonable price after 
reasonable effort. There is no general right in a lessor to 
recover the full rent from the lessee upqn hqlding the goods for 
the lessee. If the lessee tenders goods back to the lessor. and 
the lessor refuses to accept the tender. the lessor wlll be 
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COMMI'ITEE AMENDMENT .. A .. to S.P. 680, L.D. 1802 

limited to the damages it would haye suffered had it taken ba~ 
the goods. The ru~hat the seller cA~~b~ 
price of accel!ted goods is rejected here. In a lease, the lessor 
always has a residual interest in the goods which the lessor 
usually realizes upon at the end of a lease term by either sa1~ 
or a new lease. Therefore. it is not a substantial imposit~ 
the lessor to reguire it to take back and dispose of the good~ 
the lessee chooses to tender them back before the end of the 
lease term! the lessor will merely do earlier what it would have 
done anY"IIY' sell or relet the goods. Further. the lessee will 
frequently encounter substantial difficulties if th~~~ 
attempts to sublet the gOOds for the remainder of the lease 
term. In contrast to the buyer who owns the entire interest in 
goods and can easily ·disl!ose of them, the lessee is selling only 
the right to use the goods under the terms of the ,lease and the 
sublessee must assume a relationship wIth the lessor. In thAt 
situatioD. it is usually more efficient to eliminate the original 
lessee as a middl"eman by allowing the lessee to return the goods 
to the lessor who can then redispose of them. 

2. In ·some situations even where possession of the gOOds is 
reacquired, a lessor will be able to recover as damages the 
present value of the full rent due, not under this section. but 
under 2A-528(2) [Section 2-1528(2)] which allows a lost prof.it. 
recoyery if necessary to put the lessor in the l!osition it would 
have been in had the lessee performed. Following is an example 
of such a case. A is a lessor of construction equipment and 
maintains a substantial inventory. B leases from A a backhoe for 
a period of two weeks at a rental of $1.000. After three 'days. B 
returns the backhoe and refuses to pay the rent. A has five 
Q.ackhoes In inventory. Including the one returned by B. I!u..dng 
the next 11 days after the return by B of the backhoe. A rents no 
more than three backhoes at anyone time and. therefore. alwan 
has two on hand, If B had kept the backhoe for the full rental 
period. A would have earned· the full rental on that backhoe. plYS 
the rental on the other backhoes it actually did rent during that 
period. Getting this backhoe back before the end of the lease 
term did not enable A to make any leases it would not otherwise 
have made. The Only way to put A in the position it would have 
been In had the lessee fully performed Is to give the lessor the 
full rentals. A realized no sayings at all because the backhoe 
was returned early and might even haye incurred additional 
expense if it was paying for parking sl!ace for egui~ 
inventory. A has no obligation to relet the backhoe for the 
benefit of B rather than leasing that backhoe or any other in 
inventory for its own benefit. Further. it is probably not 
reasonable to expect A to dispose of the backhoe by s~le when it 
is returned in an effort to reduce damages suffered by B. 

Pags 126-LR2394(2) 



2 

4 

6 

8 

10 

12 

14 

III 

18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

.-

COMMITTEE AMENDMENT "A" to S.P. 680, L.D. 1802 

Ordinarily. the loss of a two-week rental would not require A to 
reduce the size of its backhoe inventory. Whether A would 
similarly be entitled to full rentals as lost profit in a 
one-year lease of a backhoe is a question of factI in any event 
the lessor. subject to mitigation of diunages rules. is entitled 
to be put in as good a position as it would have been had the 
lessee fully performed the lease contract. 

3, Under subsftQtion (2) a lessor who is able and elects tQ 
sue for the rent due under a lease must hold goods not lost or 
damaged for the lessee, Subsection (3) creates an exception to 
the subsection (2) requirement set--~~th-~-~-~~di~!eB--~e 

suhseetieR-~~~7-~~~-id&R&1~~-te-the-~~~-lR-the 
leseeF~s-eeRt~el-~~~~~~-~~r--~SeetleB-3A-&39~3~~r If 
the lessor disposes of those goods prior to collection of the 
judgment (whether as a matter of law or agreement), the lessor's 
recovery is governed by the measure of damages in Section 2A-521 
[Section 2-1521) if the disposition is by lease that is 
substantially similar to the original lease, or otherwise by the 
measure of damages in Section 2A-528· [Section 2-1528], Section 
2A-52·3 ·[Section 2-1523] official comment Numhelf-n .. 

The-~~~~-~ween--BuhseetleRB-~~-aBd--~~~-4~-hest 

stated-~-eBamlR1Rq-a-~~~~~--Assume-~~-leBse-4a-~--a 
teFm-~--twe-~~-aRd-~~~-Q&faQl~--by-~~-leBBee-~-lesseF 

FeeeYeFS-~~~-fFem-~~-~-BRd-~~-~-B~aiRst 

the-lessee-~e~-~~~~~~~-~~~r--l~-&he-leBBBIF 
heldB-the-~~-~~-uRtll-~he-e~~-~~-yea~-teFmr 
aRy-~-dlepBBltleR-~~l-~v&-Be-~-eB-~~-lesseF~s 

;ud~meRt"-~~~7-~~-~-lesseF-dete~miRes-~~-leBse&-is 
;ud~meRt-pFeeh-~~~-..,..lght;--he-wise-~e---dt~-<>€--the-~eeds 

hefeFe--&b&-~-ef--the-~~-lease--teFm~-~-~~-the 
ameuRt-~~-~-leBB&~-theR-~ll-~-allewed-te-~~--~~-~he 

lesseer-~-~~~-hy-~-~~~~-ef-~~-~~--eF 

~A-S38r-~-less-~~-the--~R&r--~~~4~-~J~-~-the 
lesseF-te-make-~~~~~~~~-&~~~~-eellee&leR-e~-the 

~ud~meRt .. 

i..... Subsection (4). which is new, further reinforces the 
requisites of Subsection (2), In the event the judgment for 
damages obtained by the lessor against the lessee pursuant to 
subsection (1) is satisfied, the lessee regains the right to use 
and possession of the remaining goods for the balance of the 
original lease term: a partial satisfaction of the judgment 
creates no right in the lessee to use and possession of the goods, 

~ The relationship between subsections (2) and (4) is 
important to understand. Subsection (2) requires the lessor to 
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COMMITTEE AMENDMENT ,1\" to S.P. 680, L.D, 1802 

hold for the lessee identified goods in the lessor' s possession. 
Absent agreement to the contrary, whether in the lease or 
otherwise, under most circumstances the requirement that the 
lessor hold the goods for the lessee for ·the term will mean that 

'the lessor is not allowed to use them, Sections 2A-l03(4) 
[Section 2-1103(4)] and 1-203, Further, the lessor's use of the 
goods could be viewed as a disposition of the goods that would, 
bar the lessor from recovery under this section, remitting the 
lessor to the two preceding sections for a determinatioll of the 
lessor's claim for damages against the lessee, 

~ Subsection (5), the analogue of subsection 2-109(3), 
further reinforces the thrust of subsection (3) by stating that a 
lessor who is held not entitled to rent under this section has 
not elected a remedy: the lessor must be awarded ,damages under 
Sections 2A-521 and .2A-528 [Sections 2-1521 and 2-1528). This is 
a function of two significant policies of this. Article - that 
resort to a remedy is optional, unless expressly agreed to be 
exclusive (Section 2A-503(2) [Section 2-1503(2)]) and that rights 
and remedies provided in this Article generally are cumulative, 
(Section 2A-501(2) and (4) [Section 2-1501(2) and (4»)), 

Cross References: 

Sections 1-203, 2-109, 2-109(3), 2A-103(4) [Section 
2-1103(4)], 2A-501(2) [Section 2-1501(2»), 2A-501(4) [Section 
2-1501(4)), 2A-503(2) [Section 2-1503(2»), 2A-504 [Section 
2-1504), 2A-523(1)(e) [Section 2-1523(1)(e»), 2A-525(2) [Section 
2-1525(2)], 2A-521 [Section 2-1521], 2A-528 [Section 2-1528) and 
2A-529(2) [Section 2-1529(2)], 

Definitional Cross References: 

"Action", Section 1-201(1), 
"Conforming". Section 2A-103( l)(d) [Section 2-1103(1)(d»), 
"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h»), 
"Lease", Section·2A-103(1)(j) [Section 2-1103(1)(j»). 
"Lease agreement", Section 2A-I03(1)(k) [Section 

2-1103( l)(Ir:)], 
HLease 

2-1103 (1)( 1)), 
tlLessee". 
"Lessor". 
"Present 

2-1103-(1)(u)) , 

contract". Section 2A-I03 (1)( 1) [Section 

Section 2A-103(1)(n) [Section 2-1103(1)(n»), 
Section 2A-103(1)(p) [Section 2-1103(1)(p)], 

value", Section 2A-I03(1)(u) [Section 

"Reasonable time", Section 1-204(1) and (2),' 
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COMMITTEE AMENDMENT "A, to S.P. 680, L.D. 1802 

Further amend the bill in section 3 by inserting at the end 
of that part designated "S2 1530," the following: 

'UNIFORM COMMENT 

Uniform Statutory Sourcez Section 2-710. 

Changes: Revised to reflect leesing practices end terminology. 

Definitional Cross Referencesz 

"Ag<;Jrieved perty". Section 1-20l( 2). 
"Deiivery". Section 1-201(14). 
"Goods". Section 2A-I03(1)(h) [Section 2-1103(1)(h)]. 
"Lessee". Section 2A-I03(1)(n) [Section 2-1103(1)(n)]. 
"Lessor". Section 2A-I03(1)(p) [Section 2-1103(1)(p)].' 

Further amend the bill in section 3 by inserting et the end 
of that part designeted "S2-1531." the following: 

'UNIFORM COMMENT 

Uniform Statutory Source: Section 2-722. 

Changes. Revised to reflect leasing practices and terminology. 

Definitional Cross References: 

"Action". Section 1-201(1). 
.. Goods .... Section 2A-I03(I)(h) [SectJon 2-1103(I)(h))". 
"Lease contract". Section 2A-I03(1)(I) [Sec~ion 

2-1103(1) (1)]. 
"Lessee". 
"Lessor". 
"Party". 
"Rights". 
"Security 

Section 2A-I03(1)(n) [Section 2-1103(1)(n)]. 
Section 2A-I03(1)(p) [Section 2-1103(1)(p)]. 

Section 1-201(29). 
Section 1-201(36). 

interest". Section 1-201(37).' 

Further emend the bill in section 3 by inserting et the end 
of that pert designeted "52-1532." the following: 

'UNIFORM COMMENT 

Uniform Statnto~ Source. None. 

~ure9~e~: This section recog~f the 1~~~Q 
recQver under this Article (as well as under other lawl from ~ 
lessee for failure to cQrnply with the lease Qbligations as tQ the 
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COMMITTEE AMENDMENT "A" to S.P. 680, L.D. 1802 

~~~~f leased gOQds when returned to the lessor. fQI 
failure tQ return the gQQds at the end Qf the lease, Qr fQr any 
Qther default which causes loss or injury tQ the lessQr's 
residual interest in the 9Qods,' 

Further amend the bill in section 4 in that part designated 
"S9-113." in the first paragraph in the last line (pege 52, line 
47 in L.D.) by inserting at the end the following: '~' 

Further emend the bill in section 4 in that part designated 
"S9-11l." in subsection (1) in the last line (page 52, line 50 in 
L.D.) by striking out the following: "and" and inserting in its 
place the following: 'aRd' 

Further emend the bill by renumbering the sections to read 
consecutively. 

STATEMENT OF FACT 

This amendment mekes ·the following changes from the original 
bill. 

In section 2-1103, subsection (I), paragraph (h) mobile 
homes are included within the definition of "goods." 

Section 2-1104 is amended to specify that "consumer 
protection statute of this State" includes, but is not limited 
to, the Maine Unfair Trade Practices' Act, Title 5, chapter 10; 
the Maine Consumer Credit Code, Title 9-A: consumer loan and 
lease agreement laws, Title 10, chapter 202: used car informatio~ 
laws, Title 10, chapter 217; and warrenties on new motor 
vehicles, Title 10, chapter 203-A. 

Section 2-1209 is emended to provide that in finance leases 
thet ere consumer leeses the supplier's ability to disclaim, 
exclude or modify implied warranties 'and remedies for breach of 
warranty is governed ~y section 2-316, su~section (5). 

Section 2-1214 is amended to provide that in e consumer 
leese that is not e finance lease the lessor's ability to 
disclaim. ,exclude or modify implied warrenties or remedies for 
breach of those· warranties is governed by section 2-316, 
subsection (5). 

Section 2-1221 is amended to add an additional protection 
for lessees when leased property is destroyed. It permits a 
lessee who is not in default to substitute goods setisfactory to 
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COMMITTEE AMENDMENT .. A .. to S.P. 680. L.D. 1802 

the lessor. It also permits the use of insurence to purchase 
2 substitute goods or. at the consumer's option. insurance proceeds 

may be paid to the lessor with the lessee rem~ining liable for 
4 only the insurance deductible plus any amounts owed because of a 

prior default. 
6 

Section 2-1303. subsection (8) is amended to clarify that a 
B lessor's remedies with regard to a prohibited transfer or a 

transfer that results in default is subject to the duty of the 
10 lessor to mitigate damages. 

12 Section' 2-1516 is amended to permit a lessee in a consumer 
lease to preserve remedies by notifying either the lessor or any 

14 ~ssignee of the lessor of any default. 

16 The amendment also adds the Uniform Comments tbat apply to 

18 
each section and Maine Comments as appropriate. 

Reported by Senator Gauvrea'u for the 
Reproduced and Distributed Pursuant 
/3/25/921 
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