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L.D. 1802

(Filing No. S- gg5 )

STATE OF MAINE
SENATE
115TH LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT ‘)4 ® to S5.P. 680, L.D. 1802, Bill, “An
Act to Adopt a New Article for the Uniform Commercial Code"

Amend the bill by inserting before section 1 the following:

‘Sec. 1. 9-A MRSA §3-404-A is enacted to read:

Further amend the bill by striking out all of section 2 and
inserting in its place the following:
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COMMITTEE AMENDMENT "% " to S.P. 680, L.D. 1802

‘Sec. 2. 11 MRSA §1-201, sub-§(37), as amended by PL 1977, c.
526, §3, is further amended to read:

{37) Security interest. "“Security interest" means an
interest in personal property or fixtures whieh that secures
payment or performance of an obligation. The retention or
reservation of title by a seller of goods notwithstanding
shipment or delivery to the buyer (section 2-401) is 1limited in
effect to a reservation of a "security interest.” The term also
includes any interest of a buyer of accounts or chattel paper,
which is subject to Article 9. The special property interest of a
buyer of goods on identification of such goods to a contract for
sale under section 2-401 is not a "security interest”, but a
buyer may also acquire a "security interest” by complying with
Article 9. Unless a lease or consignment 1is intended as
security, reservation of title thereunder is not. a "security
interest" but a consignment is in any event subject to the
provisions on consignment sales (section 2-326). Whether-a-leace
is-intended-as--seourity -15-to-be-determined-by--the -factseE-eaeh
ease}-however,--{a) - the--inclusion -ef--an--eption-te-purchase ~dees
net-of-iteelf -make -the- lease-one-intended - for-seocurity,--and-{b)
an-agreement-that- upen--complianoe-with--the--terms £ -the-lease-the
leesee-ehall-become--or--has--the -eptien-te- become--the -owner-of-the
preperky--for--ne---additienal---consideration --o0r~-fo0F--a~--neminal
eonsideration-does-make-the-leasce-one-intended-for-goourity

3 i r i
determined by the fact of each case.
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COMMITTEE AMENDMENT "/q" to S.P. 680, L.D. 1802

" .

{iv) The lessee-has an option to become X
the goods for no additional consideration or nominal
additional consideration upon compliance with the lease
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COMMITTEE AMENDMENT 'fq" to S.P, 680, L.D. 1802
(1i) “Reasonably predictable” and “remaining economjig

life of the goods" are to be determiped with reference
Lo the facts _and clrcumstances at the time the .

Further amend the bill in section 3 by inserting at the end
of that part designated "53_11ﬂ14" the following: :

‘UNIFORM COMMENT
Rationale £of Codification:

There are several reasons for codifying the law with respect
to leases of goods. An analysis of the case law as it applies to
leases of goods suggests at least three significant issues to be
resolved by codification. First, what is a lease? It is
necessary to define lease to determine whether a transaction
creates a lease or a security interest disguised as a lease. If
the transaction creates a security interest disguised as a lease,
the lessor will be required to file a financing statement or take
other action to perfect its interest in the goods against third
parties. There is no such requirement with respect to leases.
Yet the distinction between a lease and a security interest
disguised as a lease is not clear. Second, will the lessor be
deemed to have made warranties to the lessee? If the transaction
is a sale the express and implied warranties of Article 2 of the
Uniform Commercial Code apply. However, the warranty law with
respect to leases is uncertain. Third, what remedies are
availeble to the 1lessor upon the 1lessee's default? If the
transaction is a security interest disguised as a lease, the
answer is stated in Part 5 of the Article on Secured Transactions
(Article 9). There is no clear answer with respect to leases.

There are reasons to codify the law with respect to leases
of goods in addition to those suggested by a review of the
reported cases. The answer to this important question should not
be 1limited to the issues raised in these cases. Is it not also
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COMMITTEE AMENDMENT 74 " to S.P. 680, L.D. 1B02

proper to determine the remedies available to the lessee upon the
lessor's default? It is, but that issue is not reached through a
review of the reported cases. This 1s only one of the many
issues presented in structuring, negotiating and documenting a
lease of goods.

Statutory Analogue:

After it was declded to proceed with the codification
project, the drafting committee of the National Conference of
Commissioners ~on Uniform State Laws looked for a statutory
analogue, gradually narrowing the focus to the Article on Sales
(Article 2) and the Article on Secured Transactions (Article 9).
A revliew of the literature with respect to the sale of goods
reveals that Article 2 is predicated upon certain assumptions:
Parties to the sales trasnsaction frequently are without counsel:;
the agreement of the partles often 1ls oral or evidenced by scant
writings:; obligations between  the parties are bilateral;
applicable law. is influenced by the need to preserve freedom of
contract. A review of the literature with respect to personal
property security law reveals that Article 9 is predicated upon
very different assumptions: Parties to a secured transaction
regularly are represented by counsel; the agreement of the
parties frequently is reduced to a writing, extensive in scope:
the obligations between the parties are essentially unilateral:
and applicable law seriously limits freedom of contract.

The lease is closer in spirit and form to the sale of goods
than to the creation of » security interest. While partles to a
lensse are sometimes represented by counsel and their agreement is
often reduced to a writing, the obligations of the parties are
bilateral and the common law of leasing is dominated by the need
to preserve freedom of contract. Thus the drafting committee
concluded that Article 2 was the appropriate statutory analogue.

Issues:

The drafting committee then ldentified and resolved several
issues critical to codification:

Scope: The scope of the Article was limited to ‘leases
(Section 2A-102 [Section 2-1102)). There was no need to include
leases intended as pecurity, i.e., security interests dilsguised
as leases, as they are adequately treated in Article 9. Further,
even if leases intended as security were included, the need to
preserve the distinction would remain, 8s policy suggests
treatment significantly different from that accorded leases.
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COMMITTEE AMENDMENT "/4“ to S5.P. 680, L.D. 1802

Definition of Lease: Lease was defined to exclude leases
intended as security (Section 2A-103(1)(j) [Section
2-1103(1)(3})1). Given the 1litigation to date a revised
definition of security interest was suggested for incluslon in
the Act. (Section 1-201(37)). This revision sharpens the
distinction between leases and securlty interests disguised as
leases.

Filing: The 1lessor was not required to file a financing
statement agalnst the lessee or take any other action to protect
the lessor's interest in the goods (Section 2A-301 [Section
2-1301)). The reflned definition of security interest will more
clearly signal the need to fille to potential lessors of goods.
Those lessors who are concerned will flle a protective financing
statement (Section 9-408).

Warrantien: All of the express and implied warranties of
the Article on Sales (Article 2) were included (Sectiens 2A-210
through 2A-216 ([Sections 2-1210 to 2-1216]), revised to reflect
differences 1in lease transactions. The lease of goods 1is
sufficlently similar to the sale of goods to Jjustify this
decision. Further, many courts have reached the same decision.

Certificate of Title Laws: Many Ieasing transactions
involve goods subject to certificate of title statutes. To avoid
conflict with those statutes, this Article is subject to them
(Beetion-~-3A-104{1){b) [3-13104¢1)¢a)) Section 2A-104(1)(a)
[Section 2-1104(1}(a}]).

Consumer Leases: Many leasing transactions involve parties
subject to consumer protection statutes or decisjons. To avoid
conflict with those statutes lawg this Article is subject to them
to the extent provided in (Sestien--24104(1){a)---and--{4}
[2-1104¢1)¢e)]) Section 2A-104(1)(c) and (2) (Section 2-1104(1)(c)
and Section 2-1104(2)])). Further, certaln consumer protections

have been lncorporated in the Article.

Finance Leases: Certain leasing transactions substitute the
seller gupplier of the goods for the 1lessor as the party
responsible to the lessee with respect to warranties and 'the
like. The definition of E£inance lease (Section 2A-103(1)(g)
[2-1103(1)(g)])) was developed to describe these transactions.
Various sectlons of the Article implement the substitution of the
seller gupplier for the 1lessor, including Sections 2A-209 and
2A-407 [Sections 2-1209° and 2-1407]. No attempt was made to
fashlon a speclal rule where the finance lessor is an affiliate

of the seller supplier of goods: this is to he developed by the
courts, case by case. :
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COMMITIEE AMENDMENT 'A" to S.P. 680, L.D. 1802

Sale and Leaseback: Sale and leaseback transactions .are
becoming increasingly common. A number of state statutes treat
transactions where possession is retained by the &seller as
fraudulent per se or prima facie fraudulent. That position is
not balareed ipn_ accord with modern practice and thus is changed
by the Article “if the buyer bought for value and in good faith"
(Section 2A-308(3) [2-1308(3)]).

Remedies: The Article has not only provided for lessor's
remedies upon default by the lessee (Sections 2A-523 through
2A-531 [Sections 2-1523 to 2-1531]), but also for lessee's
remedies upon default by the lessor (Sections 2A-508 through
2A-522 [Sections 2-1508 to 2-1522]). This is a significant
departure from Article 9, which provides remedies only for the
secured party upon default by the debtor. This difference is
compelled by the bilateral nature of the obligations between the
parties to a lease.

Damages: Many leasing transactions are predicated on the
parties' ability to stipulate an appropriate measure of damages
in the event of default. The rule with respect to sales of goods
(Section 2-718) 1is not sufficiently flexible to accommodate this
practice. Consistent with the common law emphasis upon freedom
to contract, the Article has created a revised rule that allows
greater flexibility with respect to leases of goods (Section
2A-504(1) [2-1504(1)]).

History:

This Article is a revision of the Uniform Personal Property
Leasing Act, which was approved by the National Conference of
Commissioners on Uniform State Laws in August, 1985. However, it
was believed that the subject matter of the Uniform Personal
Property Leasing Act would be better treated as an article of
this Act. Thus, although the Conference promulgated the Uniform
Personal Property Leasing Act as a Uniform Law, activity was

medest held in nsheyance to allow time to restate the Uniform

Personal Property Leasing Act as Article 2A,

In August, 1986 the Conference approved and recommended this
Article (including conforming amendments to Article 1 and Article
9) for promulgation as an amendment to this Act, In December,
1986 the Council of the American Law Institute approved‘and
recommended this Article (including conforming amendments to
Article 1 and Article 9), with official comments, for
promulgation as an amendment to this Act. 1In March, 1987 the
Permanent Editorial Board for the Uniform Commercial - Code
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- COMMITTEE AMENDMENT "/4" to S.P. 680, L.D. 1802

approved and recommended this Article (including conforming
amendments to Article 1 and Article 9), with official comments,
for promulgation as an amendment to this Act. In May, 1987 the

" American Law Institute approved and recommended this Article

(including conforming amendments to Article 1 and Article 9),
with official comments, for promulgation as an amendment to this
Act. - In August, 1987 the Conference confirmed its approval of
the final text of this Article. .

Upon its initial 'promulgation, Article 2A was rapidly

Relationship of Article 2A to Other Articles:

The Article on Sales provided a useful point of reference
for codifying the law of leases. Many of the provisions of that
Article were carried over, changed to reflect differences in
style, 1leasing terminology or leasing practices. Thus, the
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COMMITTEE AMENDMENT "A" to 5.P. 680, L.D. 1802

official comments to those sections of Article 2 whose provisions
were carried over are incorporated by reference in Article 2A, as
well; further, any case law interpreting those provisions should
be viewed as persuasive but not binding on a court when deciding
a tEimilar issue with respect to leases. Any change in the
sequence that has been made when carrying over a provision from
Article 2 should be viewed as a matter of style, not substance.
This is not to suggest that in other instances Article 2A did not
also incorporate substantially revised provisions of Article 2,
Article 9 or otherwise where the revision was driven by a concern
over the substance; but for the lack of a mandate, the drafting
committee weuld might well have made the same or a similar change
in the statutory analogue. Those gsections in Article 2A include
Sections 2A-104, 2A-105, 2A-106, 2A-108(2) and (4), 2A-109(2),
2A-208, 2A-214(2) and (3)(a), 2A-216, 2A-303, 2A-306, 2A-503,
2A-504(3)(b), 2A-506(2), and 2A-515 [Sections 2-1104, 2-1105,
2-1106, ' 2-1108(2) and (4), 2-1109(2), 2-1208, 2-1214(2) and
(3)(a), 2-1216, 2-1303, 2-1306, 2-1503, 2-1504(3)(b), 2-1506(2),
and 2-1515)}. .For lack of relevance or significance not all of
the provisions of Article 2 were incorporated in Article 2A.

This codificetion was greatly influenced by the fundamental
tenet of the common law as it has developed with respect to
leases of goods: freedom of the parties to contract. Note that,
like =all other Articles of this Act, the principles of
construction and interpretation contained in Article 1 are
applicable throughout Article 2A (Section 2A-103(4)
[2-1103(4)1). These principles include the ability of the
parties to vary the effect of the provisions of Article 2a,
subject to certain limitations including those that relate to the
obligations of good faith, diligence, reasonableness and care
(Section 1-102(3)). Consistent with those principles no negative
inference is to be drawn by the episodic use of the phrase
“unless otherwise agreed” in certailn provisions of Article 2A.
Section 1-102(4). 1Indeed, the contrary is true, as the general
rule in the Act, including this Article, is that the effect of
the Act's provisions may be varied by agreement. Eection
1-102(3). This conclusion follows even where the statutory
analogue contains the phrase and the correlative provision in
Article 2A does not.' '

"Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1102." the following:

*UNIFORM COMMENT
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COMMITTEE AMENDMENT 'f/4" to S.P. 680, L.D. 1802

Uniform Statutory Source: Section 9-102(1). Throughout
this Article, unless otherwise stated, references to "Section®
are to other sections of this Act.

Changes: Substantially revised.

Purposes: This Article governs transactions as diverse  as
the lease of a hand tool to an individual for a few hours and the
leveraged lease of a complex line of industrial equipment to a -
multi-national organization for a number of years.

To achieve that end it was necessary to provide that this
Article applies to any transaction, regardless of form, that
creates a lease. Since lease is defined as a transfer of . an
interest in goods (Section 2A-103(1)(j) [Section 2-1103(1)(j)1)
and goods is defined to include fixtures (Section 2A-103(1)(h)
[Section: 2-1103(1)(h)]), application is limited to the extent the
transaction relates to goods, including fiztures. Further, since
the definition of lease does not include a sale (Section
2-106(1)) or retention or creation of a security interest
(Section 1-201(37)), application 1is further limited; sales and
security interests are governed by other Articles of this Act.

Finally, in recognition of the diversity of the transactions
to be governed, the sophistication of many of the parties to
these transactions, and the common law tradition as it applies to
the bailment for hire or lease, freedom of contract has been
preserved. DeKoven, Proceedings After Default by the Lessee
Under a True Lease of Equipment, in 1C P, Coogan, W. Hogan, D.
Vagts, Secured Transactions Under the Uniform Commercial Code,
29B.02[2] (1986). Thus, despite the extensive regulatory scheme
established by this Article, the parties to a lease will be able
to create private rules to govern their transaction. Sections
2A-103(4) [Section 2-1103(4)] and 1-102(3). However, there are
special rules in this Article governing consumer leases, as well
as other state and federal statutes, that may further 1limit
freedom of contract with respect to consumer leases.

A  court may apply this Article by analogy to any
transaction, regardless of form, that creates a lease of personal
property other than goods, taking into account the expressed
intentions of the parties to the transaction and any differences
between a lease of goods and a lease of other property. Such
application has precedent as the provisions of the Article on
Sales ‘(Article 2) have been applied by analogy to 1leases of
goods. E.g., Hawkland, The Impact of the Uniform Commercial Code
on ‘- Equipment . Leasing, 1972 I11. L.F. 446; Murray, Under the
Spreading Analogy of Article 2 of the Uniform Commercial-Code, 39

+
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COMMITTEE AMENDMENT "}q“ to S.P. 680, L.D. 1802

Fordham L. Rev. 447 (1971). Whether such application would be
appropriate for other bailments of personal property, gratuitous
or for hire, should be determined by the facts of each case. See
Mieske v. Bartell Drug Co., 92 Wesh. 24 40, 46-48, 593 P.2d 1308,
1312 (1979). i

Further, parties to a transaction creating a 1lease of
personal property other than goods, or a baillment of personal
property may provide by agreement that this Article applies.
Upholding the parties’ choice 15 consistent with the spirit of
this Article. -

Cross References:
Sections 1-102(3), 1-201(37), Article 2, esp. Section 2-106(1),
and Sections 2A-103(1)(h) [Section 2-1103(1)(h)}, 2A-103(1)(3)
[Section 2-1103(1)(j)] an@ 2A-103(4) [Section 2-1103(4)].
Definitional Cross Beferemce:
"Lease". Section 2A-103(1)(3) [Section 2-1103(1)(3)].°

Further amend the bill in section 3 in that part designated
»§2-1103." in subsection (1) in paragraph (h) in the 2nd 1line

(page 5, 1lime 50 in L.D.) by inserting after the following:
"gontract” the following: . ‘including mobile homes'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1103." the following:

*UNIFORM COMMENT

(a), “Buyer 1in ordinary. course of business”. Section

1-201(9).

(b) “"Cancellation", Section 2-106(4). The effect of a

‘cancellation is provided in Section 2A-505(1) [2-1505(11].

(c) “"Commercial unit". Section 2-105(6).
. (d) “Conforming”. Section 2-106(2).

(e) "Consumer lease". New. This Article includes a subset
of rules that applies only to consumer leases. Sections 2A-106,
2A-108(2), 2A-108(4), 2A-109(2), 2A-221, 2A-309, 2A-406, 2A-407,
2A-504(3)(b), and 2A-516(3){(b) [Sections 2-1106, 2-1108(2),
2-1108(4), 2-1109(2), 2-1221, 2-1309, 2-1406, 2-1407,
2-1504(3)(b) and 2-1516(3)(b)].
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COMMITTEE AMENDMENT '14" to S.P. 680, L.D. 1802

For a transaction to qualify as a consumer lease it must
first qualify as a lease. Section 2A-103(1)(j) [2-1103(1)(3)].
Note that this Article regulates the transactlional elements of a
lease, including a consumer ledse; consumer protection statutes
-, present and future -, and existing conswner protection
decigions are unaffected by this Article., Beetien-2A-104¢(1}){a)
and-{d} Section 2A-104(1)(c} and (2) [Section 2-1104(1)(c) and
{2)). Of course. Article 2A as gtate Jaw also is subject to
federal consumer protection law,

This definition is modeled after the definition of consumer
lease in the Consumer Leasing Act, 15 U.S.C. § 1667 (1982), and
in the Unif. Consumer Credit Code § 1.301(14), 7A U.L.A. 43
(1974). However, this definition of consumer lease differs from
its models in several respects: the lessor can be a person
regularly engaged either in the business of leasing or of selling
goods, the lease need not be for a term exceeding four months, a
lease 'primarily for an agricultural purpose 15 not covered, and
Ehe--Hmitation -e£-$25,000--i6--not--subjeakt-to--adjustmenk--as--tha
Gensumer-Prloe-Indern-changes whether there should be a limitation

1 h i

states.

This definition focuses on the parties as well as the
transaction. If a lease is within this definition, the lessor"
must be regularly engaged in the business of leasing or selling,
and the lessee must be an individual not an ordanizatlon; note
that a lease to two or more individuals having a common interest
through marriage or the 1like should--nok-be--eonsidered jis not
excluded as a lease to an organization under Section 1-201(28).
The lessee must take the interest primarily for a personal,
family or household purpose. Fuether 1f required by the enacting
state, total payments under the lease contract, excluding
payments for options to remew or buy, cannot exceed $35,000 the

figure designated.
(£)  "Fault". Section 1-201(16).

(g) “Finance Lease". New. This Article includes a subset
of rules that applies only to finance leases. Sections 2A-209,
2A-211(2), 2A-212(1), 2A-213, 2A-219(1), 2A-220(1)(a), 2A-221,
2A-405(c¢), 2AR-407, 2A-516(2) and 2A-517(1){(a) apd (2) [Sections
2-1209, 2-1211(2), 2-1212(1), 2-1213, 2-1219(1), 2-1220(1)(a).
2-1221,- 2-1405(c), 2-1407, 2-1516(2) and 2-1517(1)(a) and (2)].

For a transaction to qualify as a finance lease it must
first gqualify as a lease. Section 2A-103(1)(j) [2-1103(1)(j)].

Page 12-LR2394(2)
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Unless the 1lessor is comfortable that the transaction will
qualify as a finance lease, the lease agreement should include
provisions gliving the lessor the benefits created by the subset
of rules applicable to the transaction that qualifies as a
finance lease under this Article.

A finance lease is the product of a three party
transaction. The supplier manufactures or supplies the goods
pursuant to the lessee's specification, perhaps even pursuant to
a purchase order, sales agreement or lease agreement between the
supplier and the lessee. After the prospective finance lease is
negotiated, a purchase order, sales agreement, or lease agreement
is entered into by the lessor (as buyer or prime lessee) or an
exlsting order, agreement or lease 1s assigned by the lessee to
the lessor, and the lessor and the lessee then enter into a lease
or sublease of the goods. Due to the limited function usually
performed'by the lessor, the lessee looks almost entirely-to the
supplier for representations, covenants and warranties. 1f a
manufacturer’'s warranty carries through, the lessee may also look
to_ that, Yet, this definition does not restrict the 1lessor's
function solely to the supply of funds; if the lessor undertakes
or performs other functions, express warranties, covenants and
the common law will protect the lessee.

This definition focuses on the transaction, not the status
of the parties; to avoid confusion it is important to note that
in other contexts, e.g., tax and accounting, the term finance
lease has been used to connote different types of lease
transactions, including 1leases that are disguised secured
transactions. M. Rice, Equipment Financing, 62-71 (1981). A
lessor who is a merchant with respect to goods of the kind
subject to the lease may be a lessor under a finance lease. Many
leases that are leases back to the seller of goods (Section
2A-308(3) [Section 2-1308(3)]) will be finance 1leases. This
conclusion is easily demonstrated by a hypothetical. Assume that
B has bought goods from C pursuant to a sales contract. After
delivery to and acceptance of the goods by B, B negotiates to
sell the goods to A and simultaneously to lease the goods back
from A, on terms and conditions that, we assume, will qualify the
transaction as a leace. Section  2A-103(1)(J) [Section
2-1103(1)(j)). In documenting the sale and lease back, B assigns
the original sales contract between B, as buyer, and C, as
seller, to A. A review of these facts leads to the conclusion
that the lease from A to B qualifies as a finance lease, as all
three conditions of the definition are satisfied. Subparagraph
(1) is satisfied as A, the lessor, had nothing to do with the
selection, manufacture, or shpply of the equipment. Subparagraph
(ii) is satisfied as A, the lessor, bought the equipment at the
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. COMMITTEE AMENDMENT "/1" to S.P. 680, L.D. 1802

same time that A leased the equipment to B, which certainly is .in
connection with the lease. Finally, subparagraph (iii) (A) is
satisfied as A entered into thé sales contract with B at the same
time that A leased the equipment back to B. B, the lessee, will
have received a copy of the sales contract in a timely fashion.

Subsection [subparagraph] (i) requires the lessor to remain
outside the selection, manufacture and supply of the goods; that
is the rationale for releasing the 1lessor from most of its
traditional 1liability. The 1lessor is not prohibited f£from
possession, maintenance or operation of the goods, as policy does
not require such prohibition. To insure the lessee's reliance on
the supplier, and not on the lessor, subsection [subparagraph]
(ii) requires that the goods (where the lessor is the buyer of
the goods) or that the right to possession and use of the goods
(where the lessor is the prime lessee and the sublessor of the
goods) be acquired in comnnection with the lease (or sublease) to
qualify as a finance lease. The scope of the phrase “in
connection with” is to be developed by the courts, case by case.
Finally, as the lessee generally relies almost entirely upon the
supplier for representationsr and covenants, and upon the
supplier or a manufacturer., ox both. for warranties with respect
to the goods, subsection [subparagraph] (1il) requires that one
of the following occur: (A) the lessee recelve a copy of the
supply contract emn-ef before signing the lease contract er-thakj
{B) the lessee's approval of the supply contract is a condition
to the effectiveness of the 1lease contract; (C) the Jlessee

nties and

and_warranties is available from the Gupplier. Thus, even where
oral supply orders or computer placed supply orders are compelled
by custom and usage the transaction may still qualify as a
finance lease if the lessee approves the supply contract before
the lease contract is effective and such approval was a condition
to the effectiveness of the lease contract. Moreover, where the
lessor does npot want the lessee to gee the entire supply
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disclaimer or modification of remedy must be designated. A copy

n ‘ W h
warranty provided. However, a copy o©of any Requlation M
1 2 F.R 2 4 ncerning

need only briefly identify express warranties and peed not
includ lisclai £ ; .

If = transaction does not qualify as a finance lease, the
parties may achieve the game result by agreement; no negative
implications are to be drawn If the transaction does not
gualify. Further, absent the application of special rules
(fEraud, duress, and the 1like), a lease that qualifies as a
finance lease and 1s assigned by the lessor or the lessee to a
third party does not lose lts status as a finance lease under
this Article. Finally, this Article creates no speclial rule
where the lessor 15 an affiliate of the supplier; whether the
transaction qualifies as a finance lease will be determined by
the facts of each case.

(h) "Goods". Sectlon 9-105(1)(h). See Section 2A-103(3)
[Section 2-1103(3)] for reference to the definition of "Aeeeunts
Acgount”, "Chattel paper", "Poeuments Document” . “General
intanglibles® and “Imstruments Ingtrument”. See Section 2A-217
[Section 2-1217] for determination of the time and manner of
identification, :

(1) "Installment lease contract”. Section 2-612(1).

(j) "Lease"”. New. There are several reasons to codify the
law with respect to leases of goods. An analysls of the case law
as 1t applies to leases of goods suggests at least several
significant issues to be resolved by codification. First and
foremost is the definition of a lease. It is necessary to define
lease to determine whether a transaction creates a lease or a
security interest disguised as a lease. If the transaction
creates a security interest disguised as a lease, the transaction
will be governed by the Article on Secured Transactions (Article
9) and the lessor will be required to file a financing statement
or take other action to perfect its linterest in the goods against
third parties.  There is no such requirement with fespect to
leases under the common law and, except with respect to leases of
firtures (Section 2A-309 [Section 2-1309]), this Article imposes
no such requirement. Yet the distinction between a lease and a
security interest disquised as a lease 1s not clear from the case
law at the time of the promulgation of this Article. DeRoven,
Leases of Equipment: Puritan Leasing Company v. .Auqust, A
Dangerous Decision, 12 U.S.F. L. Rev. 257 (1978). '
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At common law a lease of personal property is a ballment for
hire. While there are several definitions of bailment For hire,
all require a thing to be let and a price for the letting. Thus,
in modern terms and as provided in this definition, a lease is
created when the lessee agrees to furnish congideration for the
right to the possession and use of goods over a specified period
of time. Mooney, Personal Propérty Leasing: A Challenge, 36
Bus. Law. 1605, 1607 (1981). Further, a lease is neither a sale
(Section 2-106(1)) nor a retentlon or creation of a security
interest (Section 1-201(37)). Due to extensive litigation to
distinguish true leases from security interests, an amendment to
Section 1-201(37) has been promulgated with "this Article to
create a sharper distinction.

This section as well as Section 1-201(37) must be examined
to determine whether the transaction in question creates a lease

.or a security interest. The following hypotheticals indicate the

perimeters of the issue. Assume that A has purchased a number of
copying machines, new, for §1,000 each; the machines have an
estimated useful economic 1life of three years. A advertises that
the machines are available to rent for a minimum of one month and
that the monthly rental is $100.00. A intends to enter into
leases where A provides all maintenance, without charge to the
lessee. Further, the lessee will rent -the machine, month to
month, with no obligation to renew. At the end of the lease term
the lessee will be obligated to return the machine to A's place
of business. This transaction qualifies as 8 lease under the
first half of the definition, for the transaction includes a
transfer by A to a prospective lessee oF possession and use of
the machine for a stated term, month to month. The machines are
goods (Section 2A-103(1)(h) [Section 2-1103(1)(h)]). The lessee
is obligated to pay consideration in return, $100.00 for each
month of the term. : .

However, the second half of the definition provides that a
sale or a security interest is not a lease. Since there is no
passing of title, there is no sale. Sections 2A-103(3) [Section
2-1103(3)] and 2-106(1). Under pre-Act security law this
transaction would have created a bailment for hire or a true
lease and not a conditional sale. Da Rocha v. Macomber, 330
Mass. 611, 614-15, 116 N.E.2d 139, 142 (1953). Under Section
1-201(37), as amended with the promulgation of this Article, the
same result would follow. While the lessee is obligated to pay
rent for the one month term of the lease, one of the other four
conditions of the second paragraph of Section 1-201(37) must be
met and none ils. The term of the lease is one month and the
economic life of the machine is 36 months; thus, subparagraph
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[paragraph] (a) of Section 1-201(37) is not now satisfied.
Considering the amount of the monthly rent, absent economic
duress or coercion, the lessee is not bound either to renew the
lease for the remaining economic 1ife of the goods or to become
the owner, If the lessee did lease the machine for 36 months,
the lessee would have pald the lessor $3,600 for a machine that
could have been purchased for $1,000; thus, subparagraph
[paragraph] (b) of Section 1-201(37) is not satisfied. Finally,
there are no options; thus, subparagraphs [paragraphs] (c) and
(d) of Section 1-201(37) are not satisfied. This transaction
creates. a lease, not a security ‘interest. However, with each
renewval of the lease the facts and circumstances at the time of
each renewal must be examined to determine if that conclusion
remains accurate, as it is possible that a transaction that first
creates a lease, later creates a security interest.

Assume that the facts are changed and that A requires each
lessee to lease the goods for 36 months, with no  right to
terminate. Under pre-Act security law this transaction would
have created a conditional sale, and not a bailment For hire or
true lease. Hervey v. Rhode Island Locomotive Works, 93 U.S.
664, 672-73 (1B76). Under this subsection [paragraph], and
Section 1-201(37), as amended with the inclusion of this Article
in the Act, the same result would follow. The lessee's
obligation for the term is not subject to termination by the
lessee and the term is equal to the economic life of the machine.

Between these extremes there are many transactions that can
be created. Some of the transactions have not been properly
categorized by the courts in applying the 1978 and earlier
Official  Texts of Section 1-201(37). This subsection
[paragraph]), together with Section 1-201(37), as amended with the
promulgation of this Article, draws a brighter line, which should
create a clearer signal to the professional lessor and lessee..

(k) "Lease agreement”. This definition is derived from the-

first sentence of Section 1-201(3). Because the definition of
lease is broad enough to cover future transfers, lease agreement
includes an agreement contemplating a current or subsequent
transfer. Thus it was not necessary to make an express reference
to an agreement for the future 1lease of goods (Section
2-106(1)). This concept is also incorporated in the definition
of lease contract. Note that the definition of lease does not
include transactions in ordinary buildlng materials that are

.incorporated into an improvement on land. Section 2A-309(2)

[Section 2-1309(2)].
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The provisions of this Article, if applicable, detefmine
whether a lease agreement has legal consequences; otherwise the
law of bailments and other applicable law determine the same.
Sections 2A-103(4) [Section 2-1103(4)] and 1-103.

(1) *“"Lease contract"., This definition is derived from the
definition of contract in Section 1-201(11). Note that a lease
contract may be for the Future lease of goods, since this notion
is included in the definition of lease. '

(m) “"Leasehold interest”. New.

(ny *“Lessee”. New.
(o) "Lessee in ordinary course of business”. Section
1-201(9).

(p) "Lessor". New.
(q) "Lessor's residual interest". New.

(r) “"Lien". New. This term 1is used in Section 2A-307
[Section 2-1307) (Priority of Liens Arising by Attachment or Levy
on, Security Interests in, and Other Claims to Goods).

(s) "Lot”. Section 2-105(5).

(t) "Merchant lessee". New. This term is used in Section
2A-511 [Section 2-1511] (Merchant Lessee's Dutlies as to
Rightfully Rejected Goods). A person may satisfy the requirement
of dealing in goods of the kind subject to the lease as lessor,
lessee, seller, or buyer.

(u) ~ "Present value”., New. Authorities agree that present
value should be used to determine fairly' the damages payable by
the lessor or the lessee on default. E.g., Taylor v. Commercial
Credit Equip. Corp., 170 Ga. App. 322, 316 S.E.2d 788 (Ct. App.
1984). Present value, is defined to mean an amount that
represents the discounted value as of. a date certain of one or
more sums payable in the future. This is a function of the
economic principle that a dollar today is more valuable to the
holder than a dollar payable in two years. While there is no
question as to the principle, reasonable people would differ as
to the rate of discount to apply in determining the value of that
future dollar today. To minimize litigation, this Article allows
the parties to specify the discount or interest rate, if the rate
was not manifestly unreasonable at the time the transaction was
entered into. In all other cases, the interest rate will be a
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commercially reasonable rate that:- takes into account the facts
and circumstances of each case, as of the time the transaction
was entered into. .

(v) “Purchase". Section 1-201(32). This definition omits
the reference to lien contained in the definition of purchase in
Article 1 (Section 1-201(32)). This should not be construed to
exclude consensual liens from the definition of purchase in this
Article; the exclusion was mandated by the scope of the
definition of lien in Section 2A-103(1)(r) [Section
2-1103(1)(r)]). Further, the definition of purchaser in this
Article adds a reference to lease: as purchase is defined in
Section 1-201(32) to include any other voluntary transaction
creating an interest in property, this addition 1is not
substantive. :

(w) "Sublease”. New.
(x) “Supplier". New.
(y) "Supply contract". KNew.

(z) "Termination". Section 2-106(3). The effect of a

rm - hovd

1991 MAINE COMMENT

Sec. 2-1103(1)(h) includes mobile homes within the definition
of "goods".®

Further amend the bill in section 3 in that part designated
*§2-1104," in subsection (1) by striking out all of paragraph (c)
(page 9, lines 30 to 32 in L.D.) and inserting in its place the
following:

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1104," the following:
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*UNIFORM COMMENT

Uniform Statutory Source: Sections 9-203(4) and 9-302(3)(b) and
(c).

Changes: Substantially revised.

Purposes:

1l. This Article creates a comprehensive scheme for the
regulation of transactions that create leases. Section 2A-102
{Section 2-1102]. Thus, the Article supersedes all prior
legislation dealing with leases, except to the extent set forth
in this Section.

2. Subsection (1) states the general rule that a lease,
although governed by the scheme of this ‘Article, is also may be
governed by certain other applicable statutes Jlaws. This may
occur in the case of a consumer lease. Section 2A-103(1)(e)

[Section 2-1103(1)(e)]. Those laws may be state statutes
existing prior to enactment of Article 2A or passed afterward.

In_this case, it is desirable for this Article to specify which
statute contyrols. Or the law may be n pre-exigting consumer
protection decision. This Article preserves such decisions. Or
the law may be a8 _ statute of the Upnited States, Such a ;aw
controls without any statement in this Article under applicable
principles of preemption.

An illustration of a statute of the United States that
governs consumer leases is the Consumer Leasing Act, 15 U.s.C. §§
1667-1667(e) (1982) and its implementing regulation, Regulation
M, 12 C.F.R. § 213 (1986); the statute mandates disclosures of
certain lease terms, delimits the 1liability of a 1lessee in
leasing personal property, and regulates the advertising of 1lease
terms. An illustration of a state statute that governs consumer
leases W i v
this Article is the Unif. Consumer Credit Code, which includes
many provisions similar to those of the Consumer Leasing Act,
e.g. Unif, Consumer Credit Code §§ 3.202, 3.209, 3.401, "7A U.L.A.
108-09, 115, 125 (1974), as well as provisions in addition to
those of the Consumer Leasing Act, e.g., Unif. Consumer Credit
Code §§ 5.109-.111, 7A U.L.A., 171-76 (1974) (the right to cure a
default). Such statutes may define consumer lease so as to
govern transactions within and without the definition of consumer
lease under this Article.

3. Under subsection (2), subject to certain 1limited
exclusions, in case of conflict the-previsions-oeE-sush a statute
prevail ision ri in i revai over
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COMMITTEE AMENDMENT '74" to 5.P. 680, L.D. 1802
the-provisions--eE this Article. For example, a provision 1like

Unif. Consumer Credit Code § 5.112, 7A U.L.A. 176 (1974),
limiting self-help repossession, prevails over Section 2A-525(3)

[Section 2-1525(3)]). n r i i ndered
after the effective date of this Article may supplement its
provisions. For example. in relation to Article 9 a court might
conclude that an scceleration clause may not be enforced agalnst

4. Consumer protection in lease transactions is primarily
left to other law. However, tceveral provisions of this Article
do contaln special rules that may not be varied by agreement in
the case of a consumer lease. E.g., Sections 2A-106, 2A-108, and
2A-109(2) [Sections 2-1106, 2-1108 and 2-1109(2)]. Were that not
s0, the abllity of the partlies to govern their relationship by
agreement together with the position of the lessor in a consumer
lease too often could result in a one-sided lease agreement.

5. In construlng this provision the reference to-statute

should be deemed to include applicable regulations. A _consumer

Cross References:

Sections 2A~103(1)(e), 2A-106, 2pa-108, 2A-109(2) and
2A-525(3) [Sections 2-1103(1)(e), 2-1106, 2-1108, 2-1109(2) and
2-1525(3)1.

Definitional Cross Reference:
“Lease". Section 2A-103(1)(j) [Section 2-1103(1)(j)].
1991 MAINE COMMENTS

Sec. 2-1104 specifies that "consumer protection statute of
this State" includes, but is mnot 1limited to, the Maine Unfair

Trade Practices Act, Title 5, chapter 10; the Malne Consumer *

Credit Code, Title 9-A; consumer loan and lease agreement laws,
Title 10, chapter 202; wused car information 1laws, Title 10,
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chapter 217; and warranties on new motor -vehicles, Title 10,
chapter 203-A.°

Further amend the bill in section 3 1n that part designated
f§2~11ﬂ§." in paragraph (a) in the first line (page 10, line 2 in
L.D.) by striking out the following: "{(a)" and inserting, in its
place the following: '{1)* and in paragraph (b) in the first
1line (page 10, 1ine 4 in L.D.) by striking out the following:
*{b)" and inserting in its place the Eollowing: '{2}°'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1105." the following:

'UNIFORM COMMENT
Uniform Statutory Source: Section 9-103(2)(a) and (B).

Changes: Substantially revised. The provisions of the last
sentence of Section 9-103(2)(b) have not been incorporated as it
is superfluous in this context. The provisions of Section
9-103(2)(d) have not been incorporated because the problems dealt
with are adequately addressed by this section and Sections
2A-304(3) [Section 2-1304(3)] and 305(3).

Purposes: The new certificate referred to in (b) [subsection
(2)] must be permanent, not temporary.. Generally, the lessor or
creditor whose interest 1s indicated on the most recently issued
certificate of title will prevail over interests indicated on
certificates issued previously by other jurisdictions. This
provision reflects a policdy that it is reasonable to require
holders of 1nterests 1in goods covered by a certificate of title
to police the goods or risk losing their interests when a new
certificate of title is issued by another jurisdiction.

Cross References:

Sections 2A-304(3), 2A-305(3)
2-1305(3)), 9-103(2)(b) and 9-103(2)(d) .

[Sections 2-1304(3),

Definitional Cross Reference:
“Goods". Section 2A-103(1)(h) [Section 2-2103(1)(h)}].’

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1106." the following:

*UNIFORM COMMENT
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Uniform Statutory Source: Unif. Consumer Credit Code § 1.201(8).
7A U.L.A. 36 (1974).

Changes: Substantially revised.

Purposes: There is a real danger that a lessor -may induce a
consumer lessee to agree that the applicable law will be a
jurisdiction that has little effective consumer protection, or to
agree that the applicable forum will be a forum that -1is
inconvenient for the lessee in the event of litigation. As-a
result, this -section invalidates these choice of law or forum
clauses, except where the law chosen is that of the state .of the
consumer's residence or where the goods will be kept, or the
forum chosen 1s one that otherwise would have jurisdiction over
the lessee. :

Subsection (1) 1limits potentially abusive choice of law
clauses in consumer leases. The 30-day rule in subsection (1)
was suggested by Section 9-103(1)(c). This section has no effect
on choice of law clauses in leases that are not consumer leases.
Such clauses would be governed by other law.

Subsection (2) prevents enforcement of potentially abusive
jurisdictjonal consent clauses in consumer leases. By using the
term judicial Eorum, this section does not 1limit selection of a
nonjudicial forum, such as arbitration. This section has no
effect on cholce of forum clauses in leases that are not consumer
leases; such clauses are, as a matter of current law, “prima
facle valid”. The Bremen v. Zapata Off-Shore Co., 407 U.5. 1, 10
(1972). Such clauses would be governed by other law, including
the Model Choice of Forum Act (1968).

Cross Reference:
Section 9-103(1)(c).

Definitional Cross Reference:

“Consumer lease". Section 2A-103(1)(e) [Section
2-1103(1)(e)]. :
"Lease agreement”. Section 2A-103(1) (k) ‘[Section

2-1103(1)(k)].
"Lessee". Sectlon 2A-103(1)(n) [Section 2-1103(1)(n)].
"Goods". Sectlion 2A-103(1)(h) [Section 2-1103(1)(h)].
"Party". Section 1-201(29).°

Further amend the bill in section 3 by inserting at the end
of that part designated “§2-1107." the following:
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*UNIFORM COMMENT
Uniform Statutory Source: Section 1-107.
Changes: Revised to reflect leasing practices and terminology.

This clause is used throughout .the official comments to this
Article to indicate the scope of change in the provisions of the

"Uniform Statutory Source included in the section; these changes

range from one extreme, e.g9., a slgnificant diEference in
practice (a warranty as to merchantebility is not implied in a
finance lease (Section 2A-212 [Section 2-1212])) to the other
extreme, e.g., a modest difference in style or terminology (the
transaction governed is a lease not a sale (Section 2A-203
[Section 2-1203])).

Cross References:
Sections 2A-203 and 2A-212 [Sections 2-1203 and 2-1212].
Definitional Cross References:

"Aggrieved party". Section 1-201(2).
"Delivery". Section 1-201(14).
*Rights". Section 1-201(36).
"Signed”. Section 1-201(39).
"Written". Section 1-201(46).°

Further amend the bill in section 3 by inserting at the endl
of that part designated “§2-1198." the Following:

" +UNIFORM COMMENT

Uniform Stutnfory Source: Section 2-302 and Unif. Consumer
Credit Code § 5.108, 7A U.L.A. 167-69 (1974).

Sie e

Cbanges: Subgection (1) is taken almost verbatim £from the
provisions of Section 2-302(1). Subsection (2) is suggested by
the provisions of Unif. Consumer Credit Code § 5.108(1), (2), 7A
U.L.A. 167 (1974). Subsection (3), taken Erom the provisions of
Section 2-302(2), has been expanded to cover unconsclonable
conduct. Unif. Consumer Credit Code § 5.108(3), 7A U.L.A. 167
(1974). The provision for the award of attorney's fees to
consumers, subsection (4), covers unconscionability under
subsection (1) as well as (2). Subsection (4) is modeled on the
provisions of Unif. Consumer Credit Code § 5.108(6), 7A U.L.A.
169 (1974).
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Purposes: Subsections (1) and (3) of this section apply the
concept of unconscionability reflected in the provisions of
Section 2-302 to 1leases. - See Dillman & Assocs. vVv. Capitol
Leasing Co., 110 I1l. App. 34 335, 342, 442 N.E.2d 311, 316 (App.
Ct. 1982). Subsection (3) omits the adjective "commercial” found
in subsection 2-302(2) because subsection (3) is concerned with
all leases and the relevant standard of conduct is determined by
the context.

The balance of the section is modeled on the provisions of
Unif. Consumer Credit Code § 5.108, 7A U.L.A. 167-69 (1974).
Thus subsection (2) recognizes that a consumer lease or a clause

in a consumer lease may not itself be unconscionable but that the’

agreement would never have been entered into if unconscionable
means had not been employed to induce the consumer to agree., To
make a statement to induce the consumer to lease the goods, in

. the expectation of invoking an integration clause in the lease to

exclude the statement's admissibility in a subsequent dispute,
may be unconscionable. Subsection (2) also provides a consumer
remedy for unconscionable conduct, such as using or threatening
to use force or violence, in the collection of a claim arising
from B lease contract. These provisions are not exclusive. The
remedies of this section are in addition to remedies otherwise
available for the same conduct under other law, for example, an
action in tort for abusive debt collection or under another
statute of this State for such conduct. The reference to
appropriste relief in subsection (2) 1is intended to foster
liberal administration of this remedy. Sections 2A-103(4)
[Section 2-1103(4)] and 1-106(1).

Subsection (4) authorizes an award of reasonable attorney's
fees if the court f£finds unconsclonability with respect to a
consumer lease under subsections (1) or (2). Provision is also
made for recovery by the party against whom the claim was made 1if
the court does not find unconscionability and does find that the
consumer knew the action to be groundless. Further, subsection
(4)(b) is indapendent of, and thus will not override, a term in
the lease agreement that provides for the payment of attorney's
fees.

Cross References:
Sections 1-106(1), 2-302 and 2A-103(4) [Section 2-1103(4)].
Definitional Cross Reference:

“Action", Section 1-201(1).
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"Consumer lease”,

Section 2A-103(1) (e) [Section
2-1103(1){(e)}.
"Lease contract”. Section 2A-103(1) (1) [Section
2-1103(1)(1)}.
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].
"Party"., Section 1-201(29).°*

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1109." the following:

'UNIFORM COMMENT

Uniform Statutory Source: Section 1.208

and Unif.
Credit Code § 5.109(2), 7A U.L.A. 171 (1974).

Congumer

Purposes:

Subsection (1) reflects modest changes in style to the
provisions of the first sentence of Section 1-208.

Subsection (2), .however, reflects a significant change in
the provisions of the second sentence of Section 1-208 by
.creating a new rule with respect to a consumer lease. A lease
provision allowing acceleration at the will of the lessor or when
the lessor deems itself insecure is of critical importance to the
lessee. In a consumer lease it 1is a provision that is not
usually agreed to by the parties but is usually mandated by the
lessor. Therefore, where its invocation depends not on specific
criteria but on the discretion of the lessor, its use should be
regulated to prevent sbuse. Subsection (1) imposes a duty of
good faith upon its exercise. Subsection (2) shifts the burden
of establishing good faith to the lessor in the case of a
consumer lease, but not otherwise.

Cross Reference:
Section 1-208.
Definitionnl Cross Reference:

"Burden of establishing”.
"Consumer lease”.
2-1103(1)(e)].
"Good faith”.
“Party".
"Term".

Section 1-201(8).
Section 2A-103(1)(e) [Section
Sections 1-201(19) and 2-103(1)(b).

Section 1-201(29).

Section 1-201(42).°
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COMMITTEE AMENDMENT "/1'tq S.P. 680, L.D. 1802

Further amend the bill in section 3 in that part designated
“"PARY_ 2" by striking out the first 2 lines (page 11, lines 35 to
37 in L.D.) and inserting in thelr place the following:

‘PART 2
EQEMATICN AND CONSTRUCTION OF LEASE CONTRACT'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1201," the following:

*UNIFORM COMMENT
Uniform Statutory Source: Sections 2-201, 9-203(1) and 9-110.

Changes: This section 1s modeled on Section 2-201, with changes
to reflect the differences between a lease contract and a
contract for the sale of goods. In particular, .subsection (1)(b)
adds a requirement that the writing *“describe the goods 1leased
and the lease term", borrowing that concept, with revisions, from
the provisions of Section 9-203(1)(a). Subsection (2), relying
on the statutory analogue in Sectlon 9-110, sets forth the
minimum criterion for satisfying that requirement.

Purposes: The changes in this section conform the provisions of
Section 2-201 to custom and usage in lease tramsactlions. Sectlon
2-201(2), stating a speclal rule bhetween merchants, was not
included in this section as the number of such transactions
involving leases, as opposed to sales, was thought to be modest.
Subsection (4) creates no exception for transactions where
payment has been made and accepted. This represents a departure
from the analogue, Section 2-201(3)(c). The rationale for the
departure is grounded in the distinctlion between:  sales and
leases. Unlike a buyer in a sales transactlion, the lessee does
not tender payment in full for goods delivered, but only payment
of rent for one or more months. It was decided that, as a matter
of pollicy, thls act of payment is not a sufficlent substitute for
the required memorandum. Subsection (5) was needed to establish
the criteria for supplylng the lease term if it 1is omitted, as
the lease contract may still be enforceable under subsection (4).

Cross References:
Sections 2-201, 9-110 and 9-203(1)(a).
Definitionel Cross References:

“Action". Section 1-201(1).
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COMMITTEE AMENDMERT "/{' to S.P. 680, L.D. 1802

"Agreed". Sectlon 1-201(3).

"Buying”. Sectlon 2A-103(1)(a) [Section 2-1103(1)(a)].

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)}.

“Lease”. Section 2A-103(1)(j) [Section 2-1103(1)(j)}.

“Lease contract™. Section 2A-103(1) (1) [Section
2-1103(1)(1)]).

"Lessee”, -Section 2A-103(1)(n) [Section 2-1103(1)(n)]}.

“Lessor" Section 2A-103(1)(p) {[Section 2-1103(1)(p)l.

"Notice". Section 1-201(25).

“"Party". Section 1-201(29).

“Sale". Sectlion 2-106(1).

"Slgned”. Section 1-201(39).

"Term". Section 1-201(42).

"Writing". Section 1-201(46).°'

Further amend the bill in section 3 in that part designated
"§2-1202," in paragraph (a) in the first line (page 13, line 7 in
L.D.) by striking out the following: "“(a)" and 1nserting in its
place the following: ‘(1) and in paragraph (b) in the first
line (page 13, 1line 10 in L.D.) by striking out the following:
“(b)" and inserting in its place the following: ‘(2)°'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1202." the following:

‘UNIFORM COMMENT
Uniform Statutory Source: Section 2-202.
Definitional Cross References:
"Agreement”. Section 1-201(3).
"Course of dealing”. Section 1-205.
“Party”. Section 1-201(29).

"Term". Sectlion 1-201(42).
"Usage of trade”. Sectlion 1-205.

"Writing”. Section 1-201(46).°* .
Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1203." the following:
‘UNIFORM COMMENT

Uniform Statutory Source: Section 2-203.

Changes: Revised to reflect leasing practices and terminology.

Definitional Cross References:
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COMMITTEE AMENDMENT ’74" to S.P. 680, L.D. 1802

"Lease contrpct”. Section 2A-103(1)(1) [Section
2-1103(1)(1)].

"Writing". Section 1-201(46).'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1204.” the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-204.
Changes: Revised to reflect leasing practices and terminology.
Definitional Cross BReferences:
"Agreement”. Section 1-201(3).
"Lease contract”. Section
2-1103(1)(1)]).
"Party"”. Sectiom 1-201(29).

"Remedy”. Section 1-201(34).
“Term”. Section 1-201(42),°

2A-103(1) (1) [Section

Further emend the bill in section 3 by inserting at the end
of that part designated "§2-1205." the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-205.
Changes: Revised to reflect leasing practices and terminology.
Definitional Cross Beferences:
"“Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)]}.
."Lease”, Section 2A-103(1)(j) [Section 2-1103(1)(j)].
"Merchant”. Section 2-104(1).
"Person"”., Section 1-201(30).
“Reasonable time”. . Section 1-204(1) and (2).
“Signed”. Section 1-201(39).
"Term". Section 1-201(42).
“Writing". Section 1-201(46).°'

Further amend the bill in section 3 by inserting at the end
of that part designated "53:1195&" the following:

*UNIFORM COMMENT
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COMMITTIEE AMENDMENT ”/ﬁ" to S.p. 680, L.D. 1802

Uniform Statutory Source: Sectlion 2-206(1)(a) and (2).

Changes: Revised to reflect leasing practices and terminology.

Definitional Cross Beferences:

“Lease contract”. Section
2-1103(1)(1)).

"Notifies". Section 1-201(26).

"Reasonable time". Section 1-204(1) and (2).'

2A-103(1) (1) [Section .

Further amend. the bill in section 3 by inserting at the end
of that part designated "§2-1207." the following:

*UNIFORM COMMENT
inform Statutory Source: Sections 2-208 and 1-205(4).

Changes: Revised to reflect leasing practices and terminology,
except that subsection (2) was further revised to make the
subsection parallel the provislons of Section 1-205(4) by adding
that course of dealing controls usage of trade.

Purposes: The section should be read in conjunction with Section
2A-208 [Section 2-1208]. 1In particular, although a specific term
may control over course of performance as a matter of lease
construction under subsection (2), subsection (3) allows the same
course of dealing to show a walver or modification, if Section
2A-208 [Section 2-1208] is satisfied.

Cross RBeferences:
Sections 1-205(4), 2-208 and 2A-208 [Section 2-1208].
Definitional Cross References:

"Course of dealing". Section 1-205.
"Knowledge". Section 1-201(25).

“Lease agreement” . Section 2A-103(1) (k) [Section
2-1103(1)(k)]. - :
"Lease contract". Section 2A-103(1) (1) [Section

2-1103(1)(1)).
“Party". Section 1-201(29).
"Term". Section 1-201(42).
"Usage of trade". Section 1-205.°

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1208." the following:
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'UNIFORM COMMENT

Uniform Statutory Source: Section 2-209.

Changes: Revised to reflect leasing practices and terminology,
except that the provisions of subsection 2-209(3) were omitted.

Purposes: Section 2-209(3) provides that "the requirements of
the statute of frauds sectlion of this Article (Section 2-201)
must be satigfied if the contract as modifled is within its
provisions.” This provision was not incorporated as it is unfair
to allow an oral modification to make the entire lease contract
unenforceable, e.g. if the modification takes it a few dollars
over the dollar 1limit. At the same time, the problem could ‘not
be solved by providing that the lease contract would gtill be
enforceable in its pre-modification state (1f it then satisfied
the statute of frauds) since in mome cases that might be worse
than no enforcement at all. Resolution of the issue is left to
the courts .based on the facts of each case.

Cross References:
Sections 2-201 and 2-209.
Definltional Cross Heferences:

“Agreement”. Section 1-201(3).
“Between merchants". Section 2-104(3).

"Lease agreement". Section 2A-103(1) (k) [Section
2-1103(1)(k)]. .
"Lease contract". Section 2A-103(1)(1) [Section

2-1103(1)(1)].
"Merchant®. Section 2-104(1).
“Notification". Section 1-201(26).
“Party”. Section 1-201(29).
"Signed". Section 1-201(39).
“Term". Section 1-201(42).
“Writing". Section 1-201(46).°'

Further amend the bill in section 3 in that part designated
"§2-1209," in subsection (1) in the last line (page 15, 1line 11

in L.D.) by inserting after the following: “therefrom," the
following: *In = finance Jlease that is a consumer Jlease, the
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COMMITTEE AMENDMENT “/4" to S.P. 680, L.D. 1802

those warranties is subject to and govermed by the terms and
provisions of section 2-316. subsection (5).°

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1209," the following:

*UNIFORM COMMENT

Uniform Statutory Source: None.

Changes: This section is modeled on Section 9-318, the
Restatement (Second) of Contracts §§ 302-315 (1981), and leasing
practices. See Barman 0il Co. v. Burroughs Corp.., 625 F.2d 1291,
1296-97 (5th Cir. 1980). .

Purposes:

1, The function performed by the lessor in a finance lease
is extremely limited. Section 2A-103(1)(qg) [Section
2-1103(1)(g)]. The lessee looks to the supplier of the goods for
warranties and the 1like or, in_some cages ag to warrsnties, to
the mapufacturer if a warranty sed on.
That expectation is reflected in subsection (1), which is
self-executing. As a matter of policy, the operation of this
provision may not be excluded, modified or limited:; however, an
exclusion, modification, or limitation of any term of the supply
contract or waryranty, Iincluding any with respect to rights and
remedies, gand any defengse or claim gsuch as a statute: of
limitations., effective against the lessor as buyer the acquiring.
party under the supply contract, 1is also effective against the
lessee as the beneflciary designated under this provision. The
For example. the supplier is not precluded from excluding or
modifying an express or implied warranty wunder a supply
contract. Sections 2-312(2) and 2-316, __or Section 2A-214
[Section 2-1214]. Further, the supplier 1is not precluded from
limiting the rights and remedies of the lessorr--as--buyeey and
from liquidating damages. Sections 2-718 and 2-719 gor Sections
2A-503 and 2A-504 [Sections 2-1503 and 2-1504]. If the supply
contract excludes or modifies warranties, 1limits remedies £er
breaah, or liquidates damages with respect -to the lessor, such
provisions are enforceable against the 1lessee as beneficiary.
Thus, only selective discrimination agalnst the beneficiaries
designated under this section 1s precluded, 1i.e., exclusion of’
the supplier's 1llability to the lessee with respect to warranties
made to the lessor. This section does nok affect the development
of other law with respect to products liability.
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COMMITTEE AMENDMENT "/1" to §.P. 680, L.D. 1802

2, Enforcement of this benefit is by action. Sections
2A-103(4) ([Section 2-1103(4)] and 1-106(2).

3. The benefit extended by these provisions 1is not without
a price, as this Article elso provides in the case of a finance
lease that is not a consumer lease that the lessee's promises to
the lessor under the lease contract become irrevocable and
independent upon the lessee's acceptance of the goods. Section
2A-407 [Section 2-1407].

4. Subsection (2) 1limits the effect of subsection (1) on
the supplier and the lessor by preserving, notwithstanding "the

. transfer of the benefits of the supply contract to the lessee,

all of the supplier's and the 1lessor's rights and obligations
with respect to each other and others; it further absolves the
lessee of any dutles with respect to the supply contract’ that
might have been inferred from the extension of the benefits
thereof.

5, Subsections (2) and (3) also deal with difficult issues
related to modification or rescission of the 'supply contract.
Subsection (2) states a rule that determines the impact of the
statutory extension of benefit contained in subsection (1) upon
the relationship of the parties to the supply contract and, in a
limited respect, upon the lessee. This statutory extension of
benefit, like that contained in Sections 2A-216 [Section 2-1216]
and 2-318, is not a modification of the supply contract by the
parties. Thus, subsection (3) states the rules that apply to a
modification or rescisslon of the supply contract by the
parties. Subsection (3) recegnimes-the--lescee's--potential-causes
of--astion-~-against--the --lessor--and--the--supplies--arising--£rem
medifieation~er-resclseion- of-the--eupply Gontrack.~--The-enistenae
and--extent - of--a--gause--of--astlon- by -the--gupplier —-against--the
leseor-i6-deft-to--reselutlon-by-the-€ourts- based on-the -faots-of
eagh--gaser i : r n
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COMMITTEE AMENDMENT '¢4" to S.P. 680, L.D., 1802

resulting from the action of the supplier and the lessor is left
to resolution by the courts based on the facts of each case,

Cross Referemces:

Sections 3A-103{g} 2A-103(1)(qg) ' [Section _2-1103(1)(a)],
2A-407 ([Section 2-1407}) and 9-318.

Definitional Cross References:

“Action". Section 1-201(1).

“Finance lease™. Section 2A~103(1)(g). [Section
2-1103(1)(g)}- .
"Leasehold interest”. Section 2A-103(1)(m) [Section

2-1103(1)(m)}.
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)}.
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].
“Notice”. Section 1-201(25).
"Party". .Section 1-201(29).
"Rights”. . Section 1-201(36).
"Supplier”. Section 2A-103(1)(x) [Section 2-1103(1)(x)}.

"Supply contract™. Section 2A-103(1) (y) [Section
2-1103(1)(y)].
“Term". Section 1-201(42).

1991 MAINE COMMENT

Sec. 2-1209 provides that in finance leases that are consumer
leases the supplier‘'s ability to disclaim, exclude or modify
implied warrantees and remedies for breach of warranty is
governed by section 2-316(5).’

Further amend the bill in section-3 by inserting at the end
of that part designated »§2-1210." the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-313,
Changes: Revised to reflect leasing practices and terminology.
Purposes: All of the express and implied warranties of the

Article on Sales (Article 2) are included in this Article,
revised to reflect the differences between a sale of goods and a

Page 34-LR2394(2)




“r

i

10

12

14

16

18

20

22

24

26

28

30

32

34

36

38

40

42

44

46

48

COMMITTEE AMENDMENT “/x" to S.P. 680, L.D. 1802
i
lease of goods. Sections 2A-210 through 2A-216 [Sections 2-1210
to 2-1216]. The lease of goods is sufficiently similar to the
sale of goods to justify this decision. Hawkland, The Impact of
the Uniform Commercial Code on Equipment Leasing, 1972 I111. L.F.
446, 459-60. Many state and federal courts have reached the same
conclusion. .

Value of the gobds, as used in subsection (2), includes
rental value.

Cross. References:

Article 2, esp. Section 2-313, and Sections 2A-210 through
2A-216 [Sections 2-1210 to 2-1216].

Definitional Cross References:

"Conforming”., Section 2A-103(1)(d) ([Section 2-1103(1)(a)].
"Goods". Section 2A-103(1)(h) ([Section 2-1103(1)(h)].
"Lessee”. Section 2A-103(1)(n) [Section 2-1103(1)(n)].
"Lessor". Section 2A- 103(1)(p) [Section 2~ 1103(1)(9)]h
“Value". Section 1-201(44).

Further amend the bill in section 3 by inserting at the end

of that part designated “§2-1211," the following:
*UNIFORM COMMENT

Uniform Statutory Source: Section 2-312,

Changes: This section is modeled on the provisions of Section
2-312, with modifications to reflect the 1limited interest
transferred by a 1lease contract and the total interest
transferred by a sale. Section 2-312(2), which is omitted here,
is incorporated in Section 2A-214 [Section 2-1214]. The warranty
of quiet possession was &sbolished with respect to sales of
goods. Section 2-312 official comment 1, Sectiom 2A-211(1)
[Section 2-1211(1)] reinstates the warranty of quiet possession
with respect to leases. Inherent in the nature of the limited
interest transferred by the lease - the right to posséqslon and
use of the goods -~ is the need of the lessee for protection
greater than that afforded to the buyer. Since the scope of the
protection is 1limited to claims or interests that arose from acts
or omissions of the lessor, the lessor will be in position to
evaluate the potential cost, certainly a far better position than
that enjoyed by the lessee. Further, to the extent the market
will allow, the lessor can attempt to pass on the anticipated
additional cost to the lessee in the guise of higher rent.
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COMMITTEE AMENDMENT "/q" to §.P..680, L.D. 1802

Purposes: General language was chosen for subsection (1) that
expresses the essence of the lessee's expectation: with an
exception for infringement and the 1like, no person holding a
claim or interest that arose from an act or omission of the
lessor will be able to interfere with the 1lessee's use and
enjoyment of the goods for the lease' term. Subsection (2), like
other similar provisions in later sections, excludes the finance
lessor from extending this warranty; with few exceptions
(Sections 2A-210 and 2A-211(1) [Sections 2-1210 and 2-1211(1)]),
the lessee under a finance lease is to look to the gupplier for
warranties and the llke [} lu_ﬁgmgﬂgﬁﬁgs as _to .gxzanLJuh_Jm

Subsectlons (2) and (3) are derlved from Sectlon 2- 312(3) These
subsections, as well as the analogue, should be construed so that
applicable principles of law and equity supplement their
provisions. Sections 2A-103(4) [Section 2-1103(4)] and 1-103.

Cross Beferences:

Sections 2-312, 2-312(1), 2-312(2), 2-312 official comment
1, 2A-210 ({Section 2-1210], 2A-211(1) [Section 2-1211(1)] and
2A-214 {[Section 2-1214]). ’

Definitional Cross References:

"Delivery". Section 1-201(14).

“Finance lease". Section 2A-103(1)(qg) [Section
2-1103(1)(g) . .
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Lease". Section 2A-103(1)(j) ([Section 2-1103(1)(j)].

“Lease contract". Section 2A-103(1)(1) [Section
2-1103(1)(1)1.

“Leasehold ~ interest™. Section 2A~103(1) (m) [Section
2-1103(1)(m)].

"Lessee”. Section 2A-103(1)(n) [Section 2-1103(1)(mn)].

Section 2A-103(1)(p) [Section 2-1103(1)(p)].
"Merchant”. Section 2-104(1).

“Person". Sectlion 1-201(30).

“*Supplier”. Section 2A-103(1)(x) [Section 2-1103(1)(x)].

"Lessor".

Further amend the bill in section 3 by inserting at the end
of that part designated “§2-1212," the following:

*UNIFORM COMMENT

Uniform Statutory Source: Section 2-314.
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Changes: Revised to reflect leasing practices and terminology.
E.g., Glenn Dick Equip. Co. v. Galey Constr., Inc., 97 Idaho 216,
225, 541 P.24 1184, 1193 (1975) (implied ‘warranty of
merchantability (Article 2) extends to lease transactions).

Definitional Cross References:

"Conforming®. Sectlon 2A-103(1)(d) [Section 2-1103(1)(4)]).

"Course of dealing”. Section 1-205.

“Finance lease®. Section - 2A-103(1)(g) .
2-1103(1)(g)]. ' . )

"Fungible”. Section 1-201(17).

“Goods"”. Section 2A-103(1)(h) [Section 2-1103(1)(h)].

[Section

“Lease agreement". Section 2A-103(1) (k) [Section
21103(1)(X)].
"Lease contract”. Section 2A-103(1)(1) [Section

2-1103(1)(1)). )
"Lessor”. Section 2A-103(1)(p) [Sectlon 2-1103(1)(p)].
“Merchant”. Sectlon 2-104(1).
“Usage of trade”. Section 1-205.'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1213." the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-315.

Changes: .Revised to reflect leasing practices and terminology.
E.g., All-States Leasing Co. v. Bass, 96 Idaho B73, 879, 538 P.2d4
1177, 1183 (1975) (implied warranty of fitness for a particular
purpose {Article 2) extends to lease transactions).

Definitionnl Cross References:

"Finance lease”. Section
2-1103(1)(g)).

"Goods". Section 2A-103(1)(h) [Sectlon 2-1103(1)(h)]).

"Knows"., Section 1-201(25).

"Lease contract”. Section
2-1103(1)(1)]. )

"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].

“Lessor”. Sectlon 2A-103(1)(p) [Sectlon 2-1103(1)(p)]).’

2a-103(1)(q) [Section

2A-103(1)(1) [Section

Further amend the bill in section 3 in that part designated
»§2-1214," by inserting at the end the following:
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COMMITTEE AMENDMENT "/l" to §.P. 680, L.D. 1802

* MMMMMMM&JMM
Jessor' bili disclai lud Aif N
warranti £ _merchan i n filtn r C
purpose or to exclude or modify the consumer's remedies for
breach of those warranties js subject to and governed by the
terms ond provisions of section 2-316. subsecti (5},

*UNIFORM COMMENT

Uniform Statutory Source: Sections 2-316 and 2-312(2).

Changes: Subsection (2) requires that a disclaimer of the

warranty of merchantabllity be conspicuous and in writing as is
the case for a disclalmer of the warranty of fitness; this is
contrary to the rule stated in Section 2-316(2) with respect to
the disclalmer of the warranty of merchantability. This section
also provides that to exclude or modify the implied warranty of
merchantability, fitness or against interference or infringement
the language must be 1In writing and conspicuous. There are,
however, exceptions to the rule. E.g., course of dealing, course
of performance, or usage of trade may exclude or modify an

. implied warranty. Section 2A-214(3)(c) [Section 2-1214(3)(c)].

The analogue of Section 2-312(2) has been moved to subsection (4)
of this section for a more unified treatment of disclaimers:
there 1s no policy with respect to leases of goods that would
justify continuing certain distinctions found in the Article on
Sales (Article 2) regarding the treatment of the disclaimer of
various warranties. Compare Sections 2-312(2) and 2-316(2).
Finally, the example of a disclaimer of the Implied warranty of
fitness stated in subsection (2) differs from the analogue stated
in Section 2-316(2); this example should promote a better
understanding of the effect of the disclaimer.

-Purposes: These changes were made to reflect leasing practices.

E.g., FMC Finance Corp. v. Murphree, 632 F.2d 413, 418 (5th Cir.
1980) (disclaimer of implied warranty under lease transactions
must be conspicuous and in writing).. The omission of the
provisions of Section 2-316(4) was not substantive. Sections
2A-503 and 2A-504 [Sections 2-1503 and 2-1504].

Cross References: .

Article 2, esp. Sections- 2-312(2) and 2-316, and Sections
2A-503 and 2A-504 [Sections 2-1503 and 2-1504].

Definitional Cross References:

“Consplcuous". Section 1-201(10).
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"Course of dealing”. Section 1-205.

"Fault”. Section 2A-103(1)(f) [Section 2-1103(1)(E)].

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Knows". Section 1-201(25).

“Lease”. Section 2A-103(1)(j) [Section 2-1103(1)(3j)].

"Lease contract". Section 2A-103(1)(1) [SECFlon
2-1103(1)(1)].

“Lessee”. Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Person". Section 1-201(30).

“Usage of trade". Sectlion 1-205.

"Writing"”. Section 1-201(46).

1991 MAINE COMMENT

Sec. 2-1214 provides that in a consumer lease that is not a
finance lease the lessor's ability to disclaim, exrclude or modify
implied warranties or remedies for breach of those warranties is
governed by section 2-316(5).°

Further amend the bill in section 3 in that part designated
»§2-1215," in paragraph (a) in the first line (page 18, line 28
in L.D.) by striking out the following: "“{a}" and inserting in
its place the following: ‘*(})' and in paragraph (b) in the first
line (page 18, line 32 'in L.D.) by striking out the following:
"(b)" and inserting in its place the following: *{2)*' and in

paragraph (c) in the first 1line (page 18, 1line 35 in L.D.) by.

striking out the following: “{c}" and inserting in its place the
following: ‘'(3)°'

Fugther amend the bill in section 3 in that part designated
»§2-1215," by inserting at the end the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2—317.
Definitional Cross Reference:
"Party”. Section 1-201(29).°

Further amend the bill in section 3 in that part designated
*§2-1216," by inserting at the end the following:

'UNIFORM COMMENT

Uniform Statutory Source: Section 2-318.
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Changes: The provisions of Section 2-318 have been included in
this section, modified In two respects: first, to reflect
leasing practice, including the special practices of the 1lessor
under & finance 1lease; second, to reflect and thus codify
elements of the official comment to Section 2-318 with respect to
the effect of disclaimers and 1limitations of remedies against
third parties.

Purposes: Alternative A is based on the 1962 version of Section
2-318 and is least favorable to the injured person as the
doctrine of privity imposed by other law is abrogated to only a
limited extent. Alternatives B ,and C are based on later
additions to Section 2-318 and are more favorable to the injured
person. In determining which alternative to select, the state
legislature should consider making 1ts choice parallel to the
choice it made with respect to Section 2-318, as interpreted by
the courts.

The last sentence of each of Alternatives A, B and C does
not preclude the lessor from excluding or modifying an express or
implied warranty under a lease. Section 2A-214 [Section
2-1214]7. Further, that sentence does not preclude the lessor
from 1limiting the rights and remedies of the lessee and from
liquidating damages. Sections 2A-503 and 2A-504 [Sections 2-1503
and 2-1504]. If the lease excludes or modifies warranties,
limits remedies for breach, or liquidates damages with respect to
the lessee, such provisions are enforceable against the
beneficiaries designated under this section. However, this last
sentence .forblds selective discrimination against the
beneficiaries designated under this section, i.e., exclusion of
the 1lessor’'s liability to the beneficiaries with respect to
warranties made by the lessor to the lessee.

Other law, including the Article on Sales (Article 2), may
apply in determining the extent to which a warranty to or for the
benefit of the lessor extends to the lessee and third parties.
This is 1in part a function of whether the lessor has bought or
leased the goods.

This Article does not purport to change the development of
the relationship of the common 1law, with respect to products
liability, including strict 1liebility in tort (as restated in
Restatement (Second) of Torts, § 402A (1965))., to the provisions
of this Act., Compare Cline v. Prowler Indus. of Maryland, 418
A.2d 968 (Del. 1980) and Hawkins Constr. Co. v. Matthews Co.,
190 Neb. 546, 209 N.W.2d 643 (1973) with Dippel v. Sciano, 37
Wis. 24 443, 155 N.W.24 55 (1967). .
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Cross References:

Article 2, esp. Section 2-318, and Sections 2A-214, 2A-503
and 2A-504 [Sections 2-1214, 2-1503 and 2-1504}.

Definitional Cross References:

“Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h}].
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)}.
"Person”. Section 1-201(30).
"Remedy”. Section 1-201(34).
“Rights"., Section 1-201(36).

1991 MAINE COMMENT

Sec. 2-1216 chooses alternative C to parallel the
interpretation of 2-318.°'

Further amend the bill in section 3 in that part designated
"§2-1217." in paragraph (a) in the first line (page 19, line 9 in
L.D.) by striking out the following: “(a)" and inserting in its
place the following: '{1)* and in paragraph (b) in the first
line (page 19, 1line 12 in L.D.) by striking out the following:
*{b)" and inserting in 1ts place the following: '{2}* and in
paragraph (c) in the first 1line (page 19, 1line 17 in L.D.) by
striking out the following "{c)" and inserting in 1lts place the

following:  ‘'{3)* .

Further amend the bill in section 3 in that” part designated
“§2-1217." by inserting at the end the following:

‘UNIFORM COMMENT
Uniform Statutory Source: Section 2-501.

Changes: This section, together with Section 2A-218 [Section
2-1218], is derived from the provisions of Section 2-501, with
changes to reflect lease terminology; however, this section omits
as irrelevant to leasing practice the treatment of special
property.

Purposes: With respect to subsection (b) [subsection (2)] there
is a certain amount of ambiguity in the reference to when goods
are designated, e.g., when the lessor 1s both selling and leasing
goods to the same lessee/buyer and has marked goods for delivery
but has not distinguished between those related to the lease
contract and those related to the sales contract. As in Section
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2-501(1)(b), this issué has been 1left to be resolved by the
courts, case by case.

Cross References: !
Sections 2-501 and 2A-218 [Section 2-i218].
Definitional Cross References:

“Agreement®, Section 1-201(3).

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

“Lease”. Sectlon 2A-103(1)(j) [Section 2-1103(1)(j)].

“Lease contract". Section 2A-103(1) (1) [Section
2-1103(1)(1)].

"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].

“Party”. Section 1-201(29).'

Further amend the bill in section 3 in that part designated
»§2-1218," by inserting at the end the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-501. -

Changes: This section, together with Section 2A-217 [Section
2-1217}, 1is derived from the provisions of Section 2-501,  with
changes and additions to reflect leasing practices and
terminology.

Purposes: Subsection (2) states a rule allowing substitution of
goods by the lessor under certain circumstances, until default or
insolvency of the 1lessor, or until notification to the lessee
that identification 1is final. Subsection (3) states a rule
regarding the lessor's insurable interest that, by virtue of the
difference between a sale and a lease, necessarily is different
from the rule stated in Section 2-501(2) regarding the seller's
insurable interest. For this purpose the option to buy shall be
deemed to have been exercised by the lessee when the resulting
sale 1s closed, not when the lessee gives notice to the lessor.-
Further, subsection (5) is new and reflects the common practice
of shifting the responsibility and cost of insuring the goods
between the parties to the lease transaction.

Cross References:
Sections. 2-501, 2-501(2) and 2A-217 [Section 2-1217}.

Definitional Cross References:
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"Agreement”. Sectlon 1-201(3).

"Buying”. Section 2A-103(1)(a) (Section 2-1103(1)(a)].

“Conforming”. Section 2A-103(1)(d) [Section 2-1103(1)(d)].

“Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Insolvent”. Section 1-201(23).

"Lease contract". Section 2A-103(1)(1) [Section
2-.1103{(1)(1)].

"Lessee". Sectlon 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor". Sectiom 2A-103(1)(p) (Section 2-1103(1){p)].

“Notification”. Sectlon 1-201(26).

"party”. BSection 1-201(29).°

Further amend the bill in section 3 in that part designated
*§2-1219," by inserting at the end the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-509(1) through (3).

Changes: BSubsection (1) is new. The introduction to subsection
(2) is new, but subparagraph [paragraph] (a) incorporates the
provisions of Section 2-509(1):; subparagraph [paragraph] (b)
incorporates the provisions of Section 2-509(2) only in part,
reflecting current practice in lease transactions.

Purposes: Subsection (1) states rules related to retention or
passage of risk of loss conslistent with current practice in lease
transactions. The provisions of subsection (4) of Section 2-509
are not incorporated as they are not necessary. This section
does not deml with responsibility for loss caused by the wrongful
act of either the lessor or the lessee. .

Cross Referemncess
Sections 2-509(1), 2-509{2) and 2-509(4).
Definitional Cross Referencest

"Delivery“. Section 1-201(14). :

"Finance lease™. Section 2A-103(1)(qg) [Section
2-1103(1)(g)]. .

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Lease contract", Section 2A-103(1)(1) [Section
2-1103(1)(1)1].

“Lessee". Section 2A-103(1)(n) ([Section 2-1103(1)(m)].

“Lessor"”. Section 2A-103(1)(p) ([Section 2-1103(1)(p)].

“Merchant”, Section 2-104(1).
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"Receipt”. Section 2-103(1)(c).
"Rights", Section 1-201(36).
"Supplier”. Section 2A-103(1)(x) [Section 2-1103(1)(x)].’

_Further amend the bill in section 3 in that part designated
*§2-1220." by inserting at the end the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-510.

Changes: Revised to reflect leasing practices and terminology.
The rule in Section (1)(b) [subsection {(1)(b)] does not allow the
lessee under a finance lease to treat the risk of loss as having
remained with the supplier from the beginning. This is
sppropriate givem the 1limited circumstances under which the

_lessee’ under & finance lease is allowed to revoke acceptance.

Section 2A-517 [Section 2-1517] and Section 2A-516 [Section
2-1516] official comment.

Definitional Cross HReferences:

"Conforming”. Section 2A-~103(1)(d) [Section 2-1103(1)(d)]}.

"Delivery”. Section 1-201(14). .

“Finance lease”. Section 2A-103(1)(g) [Section
2-1103(1)(g) 1. ; ‘

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Lease contract®. Section 2A-103{1)(1) [Section
2-1103(1){(1)].

"Lessee"”. Section 2A-103(1){(n) [Section 2-1103(1)(n)].

“Lessor™. Section 2A-103(1)(p) [Section 2-1103(1)(p)].

“Reasonable time". Section 1-204(1) and (2).

“Rights”. Section 1-201(36).

"Supplier”. Section 2A-103(1)(x) [Section 2-1103(1)(x)}."

Further amend the bill in section 3 by striking out all of

that part designated "§2-1221." and inserting in its place thé
following: .

If 8 loase contract requires goods identified when the lease
i fer casualty without fault of
i r
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(2) After delivery in a consumer -lemase. if the goods a
lost or destroyed: .

UNIFORM COMMENT
Uniform Statutory Source: Section 2-613.
Changes: Revised to reflect leasing practices and terminology.

Purposes: Due to the vagaries of determiﬁlng the amount of due
allowance (Section 2-613(b), no attempt was made in subsection
{b) to treat a problem unigque to lease contracts and installment
sales contracts: determining how to recapture the allowance,
e.g., application to the first or 1last rent payments or
allocation, pro rata, to all rent payments.

Cross Heferences:
Section 2-613.
Definitional Cross Heferences:

MConforming”, Section 2A-103(1)(d) [Section 2-1103(1)(4)].

“Consumer lease®. Section 2A-103(1) (e) [Section
2-1103(1)(e)]. :

"Delivery”. Section 1-201(14)-.

“Fault”. Sectlon 2A-103(1)}{(f) [Section 2-1103(1)(£f)].

“Finance lease”. Section 2A-103(1)(q) [Section
2-1103(1)(qg)].

"Goods"”. Sectlon 2A-103(1)(h) [Section 2-1103(1)(h)]}.

“Lease”. Section 2A-103(1)(j) [Section 2-1103(1)(j)].

“"Lease agreement”. Section 2A-103(1)(k) [Section
2-1103(1)(k)]. :
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"Lease contract”. Section 2A-103(1)(1) [Section
2-1103(1)(1)].

"Legsee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].

"Rights". Section 1-201(36).

"Supplier”. Section 2A-103(1)(x) [Sectiomn 2-1103(1)(x)].

1991 MAINE COMMENT

Sec. 2-1221 aads an additlonal protection for lessees when
leased property is destroyed. It permits a lessee who is not in
default to substitute goods satisfactory to the lessor. It also
permits the use of insurance to purchase substitute goods or, at
the consumer's option insurance proceeds may be paid to the
lessor with the lessee remaining liable far only .the insurance
deductible plus any amounts owed because of a prior default.'

Further amend the bill in section 3 by inserting at the end
of that part-designated "§2-1301," the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section §~201.

Changes: The first sentence of Section 9-201 was incorporated,
modified to reflect leasing terminology. The second sentence of
Section 9-201 was eliminated as not relevant to leasing practices.

Purposes:

1. This section establishes’ a general rule regarding the
validity and enforceability of a 1lease contract. The lease
contract is effective and enforceable between the parties and
against third parties. Exceptions to this general rule arise
where there is a specific rule to the contrary in this Article.
Enforceability 1is, thus, dependent upon the 1lease contract
meeting the requirements of the Statute of Frauds provisions of
Section 2A-201 [Section 2-1201]. Enforceability is also &
function of the lease contract conforming to the principles of
construction and interpretation contained in the Article on
General Provisions (Article 1). Section 2A-103(4)’ [Section
2-1103(4)].

2. The effectiveness or enforceability of the lease
contract 1is not dependent upon the lease contract or any

‘financing statement or the like being filed or recorded; however,

the priority of the interest of a lessor of fixtures with respect
to the interests of certain third parties in such fixtures Iis
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subjec.t to the provisions of the Article on Secured Transactions

(Article 9). Section 2A-309 [Section 2-1309]. Prior to the

adoption of this Article filing or recording was not required
with respect .to leases, only leases intended as security. The
definition of security interest, as amended concurrently with the
adoption of this Article, more clearly delineates leases and
leases intended as security and thus signals the need to file.
Section 1-201(37). Those lessors who are concerned about whether
the transaction creates a lease or a security interest will
continue to file a protective £inancing statement. Section
9.-408. Coogan, Leasing and the Uniform Commercial Code, in
Equipment Leasing-Leveraged Leasing 681, 744-46 (2d ed. 1980).

3. Hypothetical:

i+ (a) In construing this section it 1is important  to
recognize its relationship to other sections in this Article.
This 1s best demonstrated by reference to a hypothetical. Assume
that on February 1 A, a-manufacturer of combines and other farm
equipment, leased a fleet of six combines to B, a corporation
engaged in the business of farming, for a 12 month term. Under
the lease agreement between A and B, A agreed to defer B's
payment of the first. two months' rent to April 1. On March 1 B
recognized that it would need only £four combines and thus
subleased two combines to C for an 11 month term.

3. (b) This hypothetical raises a number of issues that are
answered by the sections contained in this part. Since lease is
defined to include sublease (Section 2A-103(1)(3j) and (w)
[Section 2-1103(1)(j) and (w)]), thls section provides that the
prime lease between A and B and the sublease between B and C are
enforceable in accordance with their terms, except as otherwise
provided in this Article; that exception, in this case, is one of
considerable scope.

3. {c) The separation of ownership, which 1is in A, and
possession, which is in B with respect to four combines and which
is in C with respect to two combines, is not relevant. Section
2A-302 [Section 2-1302]). A's interest in the six combines cannot

be challenged simply because A parted with possession to B, who

in turn parted with possession of some of the combines to C. Yet
it is important to note that by the terms of Section 2A-302
[Section 2-1302] this conclusion is subject to change |if
otherwise provided in this Article.

4~ (d) B's entering the sublease with C ralses an issue
that 1is treated by this part. 1In a dispute over the leased
combines A may challenge B's right to sublease. The general rule
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is permissive as to transfers of interests under a lease

contract, including subleases. Bgetien---3A-303¢1)} Section
2A~303(2) [Section 2-1303(2)]. However, the rule ereates has two
significant eneeptiens gualifications. If the prime lease
contract between A and B prohibits B from subleasing the
combines, Beatien-JA-303(1}{a} or mokes such a sublease an event
of default, Section 2A-303(2) ([Section 2.-1303(2)) appliesr-as-the
transfee--is-~veluntary--and-peshibited; thus, while B's interest
under the prime lease may not be transferred under the sublease
to C. A may have a remedy pursuant to Section 2A-303(5) [Section
2-1303(5}). Absent a prohibition g9r_ default provision in the
prime lease contract A might be able to argue that the sublease
to C materially increases A's risk; thus. while B’'s interest

‘under the prime lease may mekt be transferred under the sublease

to C, Af--after--demand-by--A-G-falls--to-previde--the -assuranees

required-by--Section-3A-30343) A may have a remedy pursuant to
Section 2A-303(5) [(Section  2-1303(5)]. Beetion--3A-303{1}{b}

Section 2A-303(5)(b)(ii) [Section 2-1303(5)(b)(ii)].

6 (o) .Resolutlon of this issue is also a function of the
section dealing with the sublease of goods by a prime lessee
(Section 2A-305 [Section 2-1305]). Subsection (1) of Section
2A-305 [Section 2-1305(1)], which is subject to the rule rules of
Section 2A-303 [Section 2-1303] stated above, provides that C
takes subject to the interest of A under the prime lease between
A and B. However, there are two exceptions. First, if B is a
merchant (Sections 2A-103(3) and 2-104(1) [Sections 2-1103(3) and
2-1104(1)]) dealing in-goods of that kind and C is a sublessee in
the ordinary course of business (Sections ZA—103(1)(0) and
2A-103(1)(n) [Sections 2-1103(1)(o) and 2-1103(1)(n)]), C takes
free of the prime lease between A and B, Second, if B has
rejected the six combines under the prime lease with A, and B
disposes of the goods by sublease to C, C takes free of the prime
lease 1f C can establish good falth. Section 2A-511(4) [Section
2-1511(4)]).

6+ (f) If the facts of this hypothetical are expanded and
we assume that the prime lease obligated B to maintain the
combines, an additional issue may be presented. Prior to
entering the sublease, B, in satisfaction of its maintenance

' covenant, brought the two combines that it desired to sublease to

a local independent dealer of A's. The dealer did the requested
work for B. C inspected the combines on the dealer’'s lot after.
the work was completed. C signed. the sublease with B two days
later. C, however, was prevented from taking dellvery of the two
combines as B refused to pay the dealer's invoice for the
repairs. The dealer furnished the repair service to B in the
ordinary course of the dealer’'s business. If under applicable
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law the dealer has a lien on repaired goods in the dealer's
possession, the dealer’'s lien will take priority over Alsy B's
and C's dinterests, and also should take priority over A's
interest, depending upon the terms of the lease contract and the
applicable law. Section 2A-306 [Section 2-1306].

7+ (g} Now assume that C is in financial straits and one ‘of
C's creditors obtains ‘a judgment against C. If the creditor
levies on C's subleasehold interest in the two combines, who will
prevail? Unless the levying creditor also holds a lien covered
by Section 2A-306 [Sectlon 2-1306], discussed above, the ]udgment
creditor will take its Interest subject to B's rights under the
sublease and A's rights under the prime lease. Section 2A-307(1)
[Section 2-1307(1)]. The hypothetical becomes more complicated
if we assume that .B is in financial straits and B's creditor
holds the judgment. Here the judgment creditor takes subject to
the sublease unless the lien attached to the two combines before
the sublease contract became enforceable. Section 2A-307(2)(a)
[Section 2-1307(2){(a)]. However, B's judgment creditor cannot
prime A's interest in the goods because, with respect to A, the
judgment creditor is a creditor of B in its capaclty as lessee
under the prime lease between A and B. Thus, here the judgment
creditor’'s interest 1s subject to the lease between A and B.
Section 2A-307(1) [Section 2-1307(1)]. )

8. (h) Finally, assume that on April 1 B is unable to pay A
the deferred rent then due under the prime lease, but 'that C is
current in its payments under -the sublease from B. What effect
will B's default under the prime lease between A and B have on
C's rights under the sublease between B and C? Section 2A-301
[Section 2-1301] provides that a 1lease contract 1s effective
against the creditors of elther party. Since a lease contract
includes a sublease contract (Section 2A-103(1)(1) [Section
2-1103(1)(1)]), the sublease contract between B and C arguably
could be enforceable against A, a prime lessor who has extended
unsecured credit to B the prime lessee/sublessor, if the sublease
contract meets the requirements of Section 2A-201 [Section
2-1201]. However, the rule stated in Section 2A-301 [Section
2-1301] is subject to other provisions in this Article. Under
Section 2A-305 [Section 2-1305], C, as sublessee, -would take
subject to the prime lease contract in most cases. Thus, B's
default under the prime lease will in most cases lead to A's
recovery of the goods from C. Section 2A-523 [Section 2-1523].

A and C_could provide otherwlse by agreement, Section 2A-311
{Section 2-1311], C's recourse will be to assert a claim for
damages against B. BSeation Sections 2A-211(1) [Section 2-1211(1)

and 2A-508 [Section 2-1508].
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4. Relationship Between Sections:

1. (a} As the analysis of the hypothetical demonstrates,
Part 3 of the Article focuses on Issues that relate to the
enforceability of the lease contract (Sections 2A-301, 2A-302 and
2A-303 [Sections 2-1301, 2-1302 and 2-1303]) and to the priority
of various claims to the goods subject to the lease contract
(Sections 2A-304, 2A-305, 2A-306, 2A-307, 2A-308, 2A-309. and
2A-310, and 2A-311 [Sections 2-1304, 2-1305, 2-1306, 2-1307,

2-1308, 2-1309, 2-1310 and 2-1311]).

3+ (b} This section states a general rule of
enforceability, which 1s subject to specific rules to the
contrary stated elsewhere in the Article. Section 2A-302
[Section 2-1302] negates any notion that the separation of title
and possession is fraudulent as a rule .of. law. Finally, Section
2A-303 [Section 2-1303] states a--permissive--rule ruleg with
respect to the transfer of the lessor's 1interest (as well as the
residual interest in the goods) or the lessee's interest under
the lease contract. GCenditiens Qualifications are imposed as a
function of varlious issues, including whether the transfer |is
veluntary--er-~inveluntary the creation or _enforcement of a
security interest or one that is material to the other party to
the lease contract. In addition, a system of rules is created to
deal with the rights and duties among assignor, assignee and the
other party to the lease contract.

3+ (c) Sections 2A-304 and 2A-305 |[Sections 2-1304 and
2-1305] are twins that deal with good faith transferees of goods
subject to the lease contract. Section 2A-304 [Section 2-1304]
creates a set of rules with respect to transfers by the lessor of
goods subject to a lease contract; the transferee considered is a
subsequent lessee of the goods. The priority dispute covered
here is between the subsequent lessee and the original lessee of
the goods (or persons claiming through the original lessee).
Section 2A-305 [Section 2-1305] creates a set. of rules with
respect to transfers by the lessee of goods subject to a lease
contract; the transferees considered are buyers of the goods or
sublessees of the goods. The priority dispute covered here is
between the transferee and the lessor of the goods (or persons
claiming through the lessor).

4+ (d) Section 2A-306 [Section 2-1306] creates a rule with
respect to priority disputes between  holders of liens for
services or materials furnished with respect to goods subject to
a lease contract and the 1lessor or the 1lessee under that
contract. Section 2A-307 [Section 2-1307] creates a rule with
respect to priority disputes between the lessee and creditors of
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the lessor and priority disputes between the lessor and creditors
of the lessee.

B {g) Section 2A-308 (Section 2-1308) creates a series of
rules relating to allegedly fraudulent transfers and
preferences. The most significant rule is that set forth in
subsection (3) which validates sale-leaseback transactions if the
buyer-lessor can establish that he or she bought for value and in
good faith,

6« (£) Finally, Sectlions 2A-309 and 2A-310 (Section 2-1309
and 2-1310] create a series of rules with respect to priority
disputes between verious third parties and a lessor of fixtures
or accesslions, respectively, with respect thereto. ’

fg) _Finally. Section 2A-311 [Section 2-1311] allows parties

Cross References:

Article 1, espr gspecially Section 1-201(37), and Sections
2.104(1), 2A-103(1)(3) {Section 2-1103(1)(3)]. 2A-103(1)(1)
{Section 2-1103(1)(1)], 2A-103(1)(n) (Section 2-1103(1)(n)],
2A-103(1)(0) [Section 2-1103(1)(o0)] and 2A-103(1)(w) ([Section
2-1103(1)(w)], 2A-103(3) [Section 2-1103(3)), 2A-103(4) [Section
2-1103(4)], - 2A-.201 [Section 2-1201], 2A-301 through 2A-303
[Section 2-1301 to 2-1303), 3A-303(1},--2A-303(1}(a),--3A-303

€13} A- = 2 = (Section
2-1303(5}), 2A-304 through 2A-307 [Section 2-1304 to 2-1307],
2A-307(1) {Section 2-1307(1)1, 2A-307(2)(a) [Section
2.1307(2)(a)])., 2A-308 through 2A-310 2A-311 ([Section 2-1308 to

2-1311), 2A-508 {[Section 2-1508]), 2A-511(4) [Section 2-1511(4)].
2A-523 [Section 2-1523), Article 9, espr esgpecially Sections
9-201 and 9-408.

Definitional Cross References:

“Creditor”., Section 1-201(12). -

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Lease contract". Section 2A-103(1)(1) . ({Section
2-1103(1)(1)]. .

“Party”. Section 1-201(29).

"Purchaser”, Section 1-201(33).

“Term". Section 1-201(42).°

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1302." the following:
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‘UNIFORM COMMENT
Uniform Statutory Source: Section 9-202.

Changes: Section 9-202 was modified to reflect leasing
terminology and to clarify the law of leases with respect to
fraudulent conveyances or transfers. :

Purposes: The separation of ownership and possession of goods
between the lessor and the lessee (or a third party) has created
problems under certain fraudulent conveyance statutes. See,
e.g., In re Ludlum Enters., 510 F.2d 996 (5th Cir. 1975);
Suburbia Fed. Sav. & Loan Ass'n v. Bel-Alr Conditioning Co., 385
So. 2d 1151 (Fla.Dist.Ct.App.1980). This section provides, among
other things, that separation of ownership and possession per se
does not affect the enforceability of the lease contract.
Sections 2A-301 and 2A-308 (Sections 2-1301 and 2-1308].

Cross References:

Sections 2A-301 [Section 2-1301]), 2A-308 {Section 2-1308]
and 9-202.

Definitional Cross References:

"Goods”™. Section 2A-103(1)(h) [Section 2-1103(1)(h)].
"Lessee". Section 2A-103(1)(n) {Section 2-1103(1)(n)].
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)]}."

Further amend the bill in section 3 in that part designated
"§2-1303," in subsection (8) by inserting after the following:

"consplcuous.” the following: °* ' W
to_a prohibjted trangfer or s transfer that results in default
are subject to the duty of the lessor to mitigate damages.’
Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1303." the following:
‘UNIFORM COMMENT

Uniform Statutory Source: Sesktien Sections 2-210 and 9-311.

Changes: Tha~1ﬂkﬂé§#&nﬁ#—oﬁ—Seetion~—1—1hl~weie~4nao;popéb&d-in
thig--Artiole,--with-cubstantial--mediEisations-to-reflect--leasing
terminolegy- and- practioe,--as -well -as--certain--developments-—o£ -the
law--with-- respeot---to-—orediterst--rights~ The provislons of
Sections 2-210 and 9-311 were incorporated in this section., with'’
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ammwwmwm

LM&MMWM&W&MLM&J
unlike Section 2-210 which deals only with voluntary transfers,
this section deals with . involuntary as well as voluntary
transfers. Moreover. the principle of Section 9-318(4) denying
effectiveness %o contractual terms prohibiting assignments of
b i 1 implemen

Purposes? Unlike--Seetien--23-310,--whieh--deale--with--veluntary
transfers-—oE£--rights -and -duties--under--a--sales - contract,~-thie
seatien-deals-with--involuntary -as-well-as voluntary -transfers-of
righte~-and--duties--under--a--lease--eentraety—-VYoluntary--tranafere
are-permitted -unlese -prehiblted-by--the--lease -eentraet-or--as-is
alee--the - case—-Eor--involuntaey - transfers,-~there--le-a--material
ehange--in--the -duty--of,--or-a-material--inarease -in-the--burden-or
righ-toy-the- ether- party--to--the--lease -contract -and-the-transferee
£aile-—to—-comply-with--the -senditiens--in--subseskion-{2J)--within-a
reasonable-time-after-a demand,-whioh--need not-be-in-weitkngr-has
been-made-£for-puch-eemplianes.

Subeegtien--{3}--astablishes-- four--oritaria --that --must--be
caticfied-by--the transferee-aftor-a-demand-has -been-made--Thees
ariteria--are--medeled - on--the---reguirements---aenbained --in--the
Bank Fuptey—ke{erni—-hot--uf——l-91&,-—as—amenéeé-,:-l-l—-u-.-s-\&--ﬁ——-lﬁ»s—(»1982
&- Supp~-11--1084) - govoraning- the--assumption-and--assignment--o£ -an
uRenpired---1ea66 —- 0r~~-@ROBUEDFY - —-0ONtrast —-by---a--trustee---in
bankrupteyr—--Section--2-320{5)-resolves-~thie-issue--far--cales -by
allewing-the-ether- party -to--demand -assurances -fram-the-traneferee
{Seetion--2--600)~-~-Sestion ~366--0E - the--Bankruptey -Coder--a--medern
versian--of--the--provisions - ef--Seetien-2—600,--provided--a--better
model-£for-resolving-this-lesue-fer-leacear

Seetions-9-—206--and--9—318 -are-alse-relevant--in -this-contenty
Beetion--0-206--sanetions - an--agreement--by--a--lesses~net--to--a866FE
sertain--types---of-~-alalms --or--defenses-—-against —-the--lesserte
aseigneor---Seation--0-318-- deals--withs;--ameng--other-~things,-~-the
ether-party!s-rights--againsk-the-assignee-whers-Seatieon-9-306¢(1})
deea-not--apply—-Einee-the-definition -ef-contrect--undes-Eestien
1-301{11)-dncludes--a-lease--agreement,-~the-definition-of -assount
debteE-under--Seation-9-106¢(1}{a)~includes--a-lossee~of--goods ~and
Beetion-0-206-applies-to-lease--agreementss--thie~-there -is -no-need
to--restate---those --sestions —-in--thie---Artiole.-—-However, --the
Ee EaEenee—-to——"—de—€en«ses—~0r—-e-la-ims-—al:isl_ng——éub—-uE——-a——sa-lev‘-’-—in
Beotien--9—318{1)j--should-~-be--interpreted--broadly --to--inelude
defenses-or-claims-arising--out- 0f-a -lease.--Fhis-sheuld-fellew-ap
Seation--0-318(1)--eedifise--the - commen--law- rule--wkth-respect—-te
eontrastay--including -eenteaste--o0f--eale--and--oentrasts-of--loanev
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Further,-Seetion- 0-318{4)-should be--lnterpreted -to-allow-the ~ruls
ef-this-spetien-teo-eentrael-with-respest-te-transfers-of-leases.

1, Subsection (2) states a rule, consistent with Section
9-3131, that veluntary awwmww

inasmuch as the creation of a security interest includes the sale

of a lease contract., If there are then unperformed duties on the
/

in the gale, apd, if such a delegation actually takes place and

is _of a material performance. B8 provision in a lease agreement

hibitd . ki 1 f default would
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subsection (5). The statute does not define '"material.” The
parties may set standards to determipe its meaping. The term ig
intended to exclude delegations of matters such as accounting to
a professional accountapt and the performance of, as opposed to
the responsibility for., maintenance duties to a person in tk

maintenance gervice industry.

' n h i
i rect of
obtaining return performance by, materially changes the duty of.

lessor's assignee. Section 9-318(1) through (3) deal with, among
M W)
— i
contract under Section 1-201(11) includ reem b
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agreements, and there is no need to restate those sections in
this Article., The reference to "defenses or claims arising_oukt
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wgmmww_s@mw

TE

=3

muitwwwﬁﬂwﬁumuw
the lease contract may produce the same result. Both subsections
generally protect security transfers by the lessor inm particular
hecause the creation by the lessor of a security interest or the
enforcement of that interest generally will not prejudice the
lessee’s rights if it does not yesult in » delegation of the
lessor's duties. To the contrary, the receipt of loan proceeds
or relief from the enforcement of an antecedent debt normally

should ephance the lessor's ability to perform jts duties under
the leage contract, Nevertheless. there are circumstances whére
relief might be justified. For example, if ownership of the

9. Relief on the ground of material prejudice when the
lease agreement does not prohibit the transfer or meke it apn
event of defanlt should _ be afforded only in extrems
circumstances. considering the fact that _Lhn__nam__asﬁmirm
material prejudice did wnot insigt uwpon a provision in the lease
agreement that would protect against such a t:an&f_ex_L

10. . Subsection (5) implements the rule of subsection (2).
Subgection (2) provides that, even though a transfer s
effective. & provision in the lease agreement prohibiting it or
mak,i.nq_it..in_mnt_uLdejnul_t_max_he_entnzcgam_e._as_p_mmgﬂ_in
subsection (5), See Brummond v, First National Bank of Clovis.
656 _Pp.2d 884, 35 U.C.C, Rep, BServ, (Callaghan) 1311 (N. Mex.
1983), stating the analogous rule for Section 9-311. IFf the
transfer prohibited by the lease agreement Is made an event of
detaul_t.__thgxl._..umie: subsection 5(a). unless the default is

{Section 2-1501(2)], viz. those in this Article apd. except as
limited in the Article., those provided in the lease agreement.
In_the unlikely circumstance "that the lease agreement prohlbitsg
the transfer without making a violation of the prohibitjon an
event of default or, even if there is no prohibition agalnst the
transfer., end the transfer is one that materially impairs
performance. changes duties, or increases risk {(for example. a
MWMMBMLMQB_JM£M
for an illegal purpose), th ion e, In
that cire gu_ezgd_bx__t_e_h._am
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g_tlmmlﬁz_a.gmﬂ__i n_the lease contract. such as by assenti) ug_to_a

r nsfer fer n

circumstances. grant other relief, such 8e capcellation of the
lease contract or an injunction against the transfer,

11. If a trensfer gives rise to the rights and remedies
provided in subsection (5), the transferee ns an alternative may
propose., and the other party wmay accept. adequate cure or

jul n X
due performance under the lease contract., Subsection (5) does
not preciude any other relief that may be available to a party to
the lease contract aggrieved by a transfer . subject to an
enforceable prohibition. such as _an action for interference with
contractual relations,

n

12. Subsection (8) requires that a provision in a consumer
lease prohibiting a transfer, or making it an event of default,
must _be specific, written _and conspicuous,  See Section
1-201(10), This assists in protecting 2 consumer lessee against
surprise assertions of default,

13, Subsection ¢4) (6) is taken almost verbatim from the
provisions of Section 2-210(4). The subsection states a rule of
construction that distinguishes a commercial assignment, which
substitutes the assignee for the assignor as to rxghts and
duties, and an assignment for security or financing assxgnment,
which substitutes the assignee for the assignor only as to
rights. Note that the assignment for security or financing
assignment is a subset of all security interests. Security
interest is defined to include “any interest of a buyer of ...
chattel paper”. Section 1-201(37). Chattel paper is defined to
include a lease. Section 9-105(1){(b). Thus, a buyer of leases
is the holder of &a security interest in the leases. That
conclusion should not influence this issue, as the policy is
quite different. Whether a buyer of leases is the holder of a
commercial assignment, or. an assignment for security or financing
assignment should be determined by the language of the assignment
or the circumstances of the assignment.

While--it-i6--recegnised--that -a--lease--contract - may--impese
restriections-on -the-transfer-of -an-interest--of -a-party--under-a
leage,~-~suegh-~reskriotions--are--nak-~generally--favered--in-~law.
Subseetien--(1)--balances--these--eempeting --interests - and--ensures
that-both-—parties-knewingly--impose.-prehibitisns-on-transfer, -by
previding--that-the--language-—ofE -prohibitien -be--speaifia, -by--a
writing,-and-eenspieueusr '
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Cross References:

Sections 1-201(11), 1-201(37), 2-210, 2-609 2A-401 [Section
2-1401),._9-102(1)(b), 9-104(£}, 9-105(1)(a), 9-206, and 9-318.

Definitional Cross Reforences:

"Agreed" and "Agreement”. Section 1-201(3).

“Conspicuous". Section 1-201(10). .

"Goods"”. Section 2A-103(1)(h) [Section 2-1103(1)(h)].

“Lease". Section 2A-103(1)(3) [Section 2-1103(1)(j)].

“Lease contract". Section 2A-103(1)(1) [Section
2-1103(1)(1)].

"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].

"Lessor's residual interest”. Section 2A-103(1)(q) [Section

2-1103(1)(q) ).

"Notice". Section 1-201(25).

“Party"”. Section 1-201(29).

"Person”. Section 1-201(30).

“Reasonable time”. Sectlion 1-204(1) and (2).

“Rights"”. Section 1-201(36).

"Term". Section 1-201(42).

"Writing”. Section 1-201(46). -

1991 MAINE COMMENT
Sec. 2-1303(8) clarifies that a lessor's remedies with regard
to a prohibited transfer or a transfer that results in default is

subject to the duty to mitigate damages.'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1304." the following:

‘UNIFORM COMMENT
Uniform Statutory Source: Section 2-403.
Changes: While Section 2-403 was used as a model for this
section, the provisions of Section 2-403 were significantly
revised to . reflect 1leasing practices and to integrate this
Article with certificate of title statutes.

Purposes:

1. This section must be read in conjunction with, as it ie
subject to, the provisions of Section 2A-303 [Section 2-1303],
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which govern voluntary and involuntary transfers of rights and
duties under a lease contract, including the 1lessor's residual
interest in the goods.

2, This section must also be read in conjunction with
Section 2-403. This section and Section 2A-305 [Section 2-1305]
are derived from Section 2-403, which states a unified policy on
good falth purchases of goods. Glven the scope of the definition
of purchaser (Section 1-201(33)), a person who bought goods to
lease as well as a person who bought goods subject to an existing
lease from a lessor will ‘take pursuant to Section 2-403.
Further, a person who leases such goods from the person who
bought them should also be protected under Section 2-403, first
because the lessee's rights are derivative and second because the
definition of purchaser should be interpreted to include one who
takes by lease; no negative implication should be drawn from the
inclusion of 1lease in the definition of purchase in this
Article, Section 2A-103(1)(v) [Section 2-1103(1)(v)].

3., There are.hypotheticals that relate to an entrustee’'s
unauthorized lease of entrusted goods to a third party that are
outside the provisions of Sections 2-403, 2A-304 and 2A-305
[Section 2-1305]. Consider a sale of goods by M, a merchant, to
B, a buyer. After paying for the goods B allows M to retain
possession of the goods as B is short of storage. Before B calls
for the goods M 1leases the goods to L, a lessee. This

transaction is not governed by Section 2-403(2) as L 1is not a

buyer in the ordinary course of business. Section 1-201(9).
Further, this transaction is not governed by Section 2A-304(2)
[Section 2-1304(2)] as B is not an existing lessee. Finally,
this transaction 1is not governed by Section 2A-305(2) [Section
2-1305(2)] as B is not M's lessor. Section 2A-307(2) [Section
2-1307(2)) resolves the potential dispute between B, M and L. By
virtue of B's entrustment of the goods to M and M's lease of the

'goods to L, B has a cause of action against M under the common

law, Sections 2A-103(4) [Section 2-1103(4)] and 1-103. See,
e.g., Restatement (Second) of Torts §§ 222A-243. Thus, B is a
creditor of M. Sections 2A-103(4) ([Section 2-1103(4)] and
1-201(12). Section 2A-307(2) [Section 2-1307(2)]) provides that
B, as M's creditor, takes subject to M's lease to L. Thus, 1if L
does not default under the lease, L's enjoyment and possession of
the goods should be undisturbed. However, B 1is not without
recourse. B's action should result in a judgment against M
providing, among other things, a turnover of all proceeds arising
from M's lease to L, as well as a transfer of all of M's right,
title and interest as lessor under M's lease to L, including M's
residual interest in the goods. Section 2A-103(1)(q) [Section
2-1103(1)(q) I. !
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4, Subsection (1) states a rule with respeet to the
leasehold interest obtained by a subsequent lessee from a lessor
of goods under an existing lease contract. The interest will
include such leasehold interest as the lessor has in the goods as
well as the leasehold interest that the lessor had the power to
transfer. Thus, the subsequent lessee obtains unimpaired all
rights acquired wunder the 1law of agency., apparent agency.,
ownership or other estoppel, whether based upon statutory
provisions or upon case law -principles. Sections 2A-103(4)
[Section '2-1103(4)) and 1-103. 1In general, the subsequent lessee
takes subject to the existing lease contract, including the
existing lessee's rights thereunder. Furthermore, the subsequent
lease contract 1is, of course, limited by its own terms, and the
subsequent lessee takes only to the extent of the Ileasehold
interest transferred thereunder.

, 5. Subsection (1) further provides that a lessor with
voidable title has power to transfer a good leasehold interest to
a good Faith subsequent lessee for value. In addition,
subsections (1)(a) through (d) [subsection (1)(a) to (d)] provide
specifically for the protection of the good faith subsequent
lessee for value in a number of specific situations which have
been troublesome under prior law.

6. The position of an existing lessee who entruste leased
goods to its lessor is not distinguishable from the position of
other entrusters. Thus, subsection (2) provides that the
subsequent lessee in the ordinary course of business takes free
of the existing lease contract between the lessor entrustee and
the lessee entruster, if the lessor is a merchant dealing in
goods of that kind. Further, the subsequent lessee obtains all
of the lessor entrustee's and the lessee entruster's rights to
the goods, but only to the extent of the leasehold interest
transferred by the lessor entrustee. Thus, the lessor entrustee
retains the residual interest in the goods. Section 2A-103(1)(q)
[Section 2-1103(1)(g)]. However, entrustment by the existing
legsee must have occurred before the interest of the subsequent
lessee became enforceable against the lessor. Entrusting 1is
defined in Section 2-403(3) and that definition applies here.
Section 2A-103(3) ([Section 2-1103(3)].

1. Subsection (3) states a rule with respect to a transfer
of goods from a lessor to a subsequent lessee where the goods are
subject to an existing lease and covered by a certificate of
title. The subsequent lessee's rights are no greater than those
provided by this section and the applicable certificate of title

statute, including. any- applicable .case law construing such
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statute. Where the relationship between the certificate of title
statute and Section 2-403, the statutory analogue to this
section, has been construed by a court, that construction is
incorporated here. Sections 2A-103(4) [Section 2-1103(4)] and
12102(1) and (2). The better rule is that the certificate of
title statutes are in harmony with Section 2-403 and thus would
be in harmony with this section. E.g., Atwood Chevrolet-0Olds v,
Aberdeen Mun. School Dist., 431 So.2d4 926, 0928, (Miss.1983);
Godfrey v. Gliledorf, 476 P.2da 3, 6, 86 Nev. 714, 718 (1970);
Martin v. Nager, 192 N.J.Super. 189, 197-98, 469 A.24 519, 523
(Super. Ct. Ch. Div. 1983). Where the certificate of title

statute is silent on this issue of transfer, this section will
control.

Cross BReferences:

Sectlions 1-102, 1-103, 1-201(33), 2-403, 2A-103(1)(v)
[Section 2-1103(1)(v)), 2A-103(3) [Section 2-1103(3)], 2A-103(4)

[Section 2-.1103(4)]), 2A-303 [Section 2-1303) and 2A-305 [Section
2-1305].

Definitional Cross References:

"Agreed". Section 1-201(3).

“Delivery"”. Section 1-201(14).

“Entrusting”. Section 2-403(3).

"Good falth". Sections 1-201(19) and 2-103(1)(b).
"Goods". Sectlon 2A-103(1)(h) [Section 2-1103(1)(h)].
"Lease". BSection 2A-103(1)(j) [Section 2-1103(1)(j)}].

"Lease contract"”. . Section 2A-103(1)(1) [Section
2-.1103(1)(1)].
“Leasehold interest". Section 2A-103(1)(m) [Section

2-1103(1)(m)].
"Lessee". Section 2A-103(1)(n) (Section 2-1103(1)(n)].
"Lessee in the ordinary course of business". Section
2A-103(1) (o) [Section 2-1103(1)(0)]. )
"Lessor". Section 2A-103(1)(p) ([Section 2-1103(1)(p)].
"Merchant”, Sectlon 2-104(1). )
“Purchase”. Section 2A-103(1)(v) [Section 2-1103(1)(v)].
"Righte”. Section 1-201(36).
“Value". Section 1-201(44).°

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1305." the following:

*UNIFORM COMMENT

Uniform Statutory Source: Section 2-403,
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Changes: While Section 2-403 was used as & model for this
section, the provislons of Section 2-403 were significantly
revised to reflect leasing practice and to integrate this Article
with certificate of title statutes. :

Purposes: This section, & companion to Section 2A-304 [Section
2-1304), states the rule with respect to the leasehold interest
obtained by a buyer or sublessee from a lessee of goods under an
exlsting lease contract. Cf. Section 2A-304 ([Section 2-1304]
officlal comment. Note that this provision 1s consistent with
existing case law, which prohibits the bailee's transfer of title
to a good falth purchaser for value under Section 2-403(1).
Rohweder v. Aberdeen Product. Credit Ass’'n, 765 F.2d 109 (8th
Cir.1985).

Subsection (2) is alst consistent with exlsting case law.
American Standard Credit, Inc. v. National Cement Co., 643 F.2d
248, 269-70 (5th Cir.1981); but cf. Exxon Co., U.S5.A. v. TLW
Computer Indus., 37 U.C.C. Rep. Serv. (Callaghan) 1052, 1057-58
(D.Mass.18683).  Unlike Section 2A-304(2) [Section 2-1304(2)],
this subsection does not contain any requirement with respect to
the time that the goods were entrusted to the merchant. In
Section 2A-304(2) [Section 2-1304(2)] the competition is between
two customers of the merchant lessor; the time of entrusting was
added as a criterion to create additional protection to the
customer who was first in time: the existing lessee. In
subsection (2) the equities between the competing Interests were
viewed as balanced.

. There appears to be some overlap between Section 2-403(2)
and Sectlon 2A-305(2) [Section 2-1305(2)] with respect to a buyer
in the ordinary course of business. However, an examination of
this Article’'s definition of buyer in the ordinary course of
business (Section 2A-103(1)(a) ([Section 2-1102(1)(a)]) makes
clear that this reference was necessary to treat entrusting in
the context of a lease.

Subsectlon (3) states a rule of construction with respect to
a transfer of goods from a lessee to a buyer or sublessee, where
the goods are subject to an existing lease and covered by a
certificate of title. Cf. Section 2A-304 [Section 2-1304}
officlal comment.

Cross References:

Sections 2-403, 2A-103(1)(a) [Section 2-1103(1)(a)l}, 2A-304
[Section 2-1304] and 2A-305(2) [Sectlon 2-1304(2)].
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Definitional Cross References:

“Buyer". Section 2-103(1)(a).

"Buyer in the ordinary course of business”. Section
2A-103(1)(a) [Section 2-1103(1)(a)].

“Dellvery”. Section 1-201(14).

“Entrusting”. Section 2-403(3).

“Good faith". Sectlons 1-201(19) and 2-103(1)(b).

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

“Lease”. Section 2A-103(1)(j) [Section 2-1103(1)(j)].

"Lease contract". Section 2A-103(1)(1) [Section
2-1103(1)(1)].
“Leasehold interest”. Section 2A-103(1) (m) [Section

2-1103(1)(m)].
“Lessea". Section 2A-103(1)(n) [Section 2-1103(1)(n)].
"Lessee 1in the ordinary course of busliness”. Section

_2A—103(1)(o) [Section 2-1103(1)(0)].

"Lessor”, Sectlion 2A-103(1)(p) [Section 2-1103(1)(p)].
“Merchant”., Sectlon 2-104(1).

“Righte”. Sectlon 1-201(36).

“Sale". Section 2-106(1).

“Sublease™, Section 2A-103(1)(w) [Section 2-1103(1)(w)].
“Value". Section 1-201(44).°

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1306," the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 9-310.

Changes: The approach reflected in the provisions of Section
9-310 was included, but revised to conform to leasing terminology
and to expand the exception to the speclal priority granted to
protected liens to cover liens created by rule of law as well as
those created by statute.

Purposes: This section should be Interpreted to allow a
qualified lessor or a qualified lessee to be the competing
lienholder if the statute or rule of law so provides. The
reference to statute includes applicable requlations and cases;:
these sources must be reviewed in resolving a priority dispute
under this section.

Cross Reference:

Section 9-310.
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Definitional Cross References:

"“Goods"™. Section 2A-103(1)(h) [Section 2-1103(1)(h)]. .

"Lease contract”, Section 2A-103(1)(1) [Section
2-1103(1)(1)].

"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)]:

"Lien". Section 2A-103(1)(r) [Section 2-1103(1)(r)].

“Person”. Section 1-201(30).°'

Further amend the bill in section 3 in that part designated
#§2-1307,." by striking out all of the first 2 lines (page 25,
lines 27 and 2B in L.D.) and inserting in their place the
Eollowing: '

*§2-21307, Priority of liens arising by attachment or levy on,
security interests im ond other claims to goods'

Further amend the bill in section 3 by inserting at the end
of that part designated »§2-1307," the following:

*UNEIFORM COMMENT
Uniform Statutory Source: HNone for subseetiens gubsection (1)
and--(3}. Subseetiens Subsection (2) is derived from Section
9-301, and subsections (3) and (4) are derived from the
provislens-ef Section 9-307(1) and (3), respectively.

Changes: The provisions of Seetien Sections 9-301 and 9-307(1)
and (3) were incorporated, and modified to reflect leasing
terminology and the basic concepts reflected in this Article.

Purposes:

1. Subsection (1) states a general rule of priority that a
creditor of the lessee takes subject to the lease contract. The
term lessee (Section 2A-103(1)(n) [Section 2-1103(1)(n)] includes
sublessee. Therefore, this subsection not only covers disputes
between the prime lessor and a creditor of the prime lessee but
also "disputes between the prime lessor, or the sublessor, and a
creditor of the sublessee. Section 2A-301 [Section 2-1301)
official comment 3{g). Further, by using the term creditor
(Section 1-201(12)), this subsection will cover disputes with a
general creditor, B secured creditor, a lien creditor and. any
representative of creditors. Section 2A=103(4) - [Section
2-1103(4)].
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2, Subsection (2) states a general rule of priority that a

creditor of a lessor takes subject to the lease contract. Note.

the discussion above with regard to the scope of these rules.
Section 2A-301 [Section 2-1301] officlal comment 3(g). Thus, the

section will not only cover disputes between the prime lessee and.

a creditor of the prime lessor but also disputes between the
prime lessee, or the sublessee, and a creditor of the sublessor.

3. .To take priority over the 1lease contract, and the
interests derived therefrom, the creditor must come within one of
kwe three exceptions stated within the rule. First, subsection

" (2)(a) provides that where the creditor holds a lien (Section

2A-103(1)(r) [Section 2-1103(1)(r)]) that attached before the
lease. contract became enforceable (Section 2A-301 [Section
2-1301)), the creditor does not take subjéct to the lease.

Second, subsection (2)(b) provides that when the creditor holds a

security interest (Section 1-201(37)) that-weuld-have, whether or
not perfected, the creditor has prilority over a hypethetisal
lessee who did not give value (Section 1-201(44)) and receive
delivery of the goods without knowledge ({Section 1-201(25)) of

h ing 1 ion

{(2){¢) a secured creditor holding a perfected security interest
perfeeted-by--a--£iling -made-at before the time the lease contract
became enforceable (Section 2A-301 [Section 2-1301])y~--the
erediter does not take subject to the lease. With respect to
this provision the--hypethetieal--secured -oreditor--4i6--net--the
heldek-of--a--purchase -money-seaurity-interest--entitled -to-speaial
prioritys——-£lrst, - the--faets--and--eiroumstances--relating ~to--the
seeurity--interest -desoribed - in--Seotion--3A—307{-3Hb) -would-net
ereate-a -purehase -meney-security--interest ~as-defined-in-Eaation
9107 y--and--~606eRdy~-aBEUMing~-aFguende~~that--it.-did--ereate--a
purehase--money - seourity -interesty;—-the--facks-~and--eiroumstanees
relating---to --4he---seeurity---interest---desoribed--~4in--Beekien
3A-302¢3}(b}~-vwould--nek--ereate~-~a--speaial--priority--under--the
previsiens-of--beotion-9—31234{3)--0F -4 4}~~~ Thuey~-the-pricrity-rules
e £ --Sectlon-0-312(5)--gevern—-the ~seourdty--intereat--held - by -the
hypothetieal.-secured---oreditor~~~~-The--uge--of-~-a--hypethetieal
oredi k8 E -~ a5~ - a--statubory-— means-~-to-~-resolve--disputes--bektvesn
eempe king-~interests —-i6--net--witheut - precedent-~--The--Bankruptay
Referm-Act--0f-1078,-ap--amended,—-11-U.5.Cr§-544(a)-(21082- & -Supp~
I1--1984), the lessee in these circumstances is treated like a
buyer so that perfection of a purchase money security interest
does not relate back (Section 9-301)

4. The rules of this section operate in favor of whichever
party. to the lease contyract may enforce it. even 1f one party
perhaps__may not., e.d.. under Section 2A-201(1)(h) [Section
2-1201(1)(b)}.
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5. The Eule rules stated in subseetien gubsections (2)(b)
and_(c), and the {glg in subsection (3)., is are best understood
by reviewing a hypothetlcal. Assume that a merchant engaged in
the business of selling and leasing musical instruments obtained
possession of a truck load of musical instruments on deferred
payment terms from a supplier of musical instruments on January
6. To secure payment of such credit the merchant granted the
supplier a security interest in the instruments; the security
interest was perfected by filing on January 15. The merchant, as
lessor, entered into a lease to an individuasl of one of the
musical instruments supplied by the supplier; the lease became

enforceable on Mareh-1 January 10, Under subsection (2)(b) the

the rule stated in subsection ¢3}¢(b} (2)(c) a priority dispute
between the supplier, as the lessor's secured creditor, and the
lessee would be determined by-assuming-thabk ascertaining on Mareh
1 January 10 (the day the lease became enforceable) the-merchant
had-granted-a the valldity and perfected status of the security
interest in suekh the musical instruments--te--a--hypethptieal

seeured-creditor-and -the-hypethetieal- secured--oreditor-perfosnted .

sueh-securd ty-dnterest- -by--£11ing -en-March- 1.--Under-the-prierity
rules--of - the--Actiele~-on-Beocured--Transactions--thrtlole - 9)-~the
hypethetieal--secured -ereditor-would -lese--in--a--priority -dispute
with-the- supplier.---feotion 9—313(5)(a)---Thus Instrument and the
enforceability of the lense contract by the lessee, HNothing more
appearing, under the rule stated in subsection ¢3}¢(b} (2)(c), the
supplier‘'s security interest in the musical instrument would pot
have priority over the 1lease contract. Hewever Moreover,

subsection (3)¢{b)} (2) states that its rule-is Iules are subject.

to the rules of subsections (3) and (4). Under this hypothetical
the lessee should qualify as a "lessee in the ordinary course of
business". Section 2A-103(1) (o) [Section 2-1103(1)(0)].
Subsection (3) also makes clear that the lessee in the ordinary
course of business will win even if he or she knows of the
exlstence of the supplier's security interest.

6. Subsections (3) and (4), which are modeled on the
provisions of Section 9-307(1) and (3), respectively, state two
exceptions to the priority rule stated in subsection (2) with
respect to a creditor who holds a security interest. The lessee
in the ordinary course of business will be treated in the same
fashlon as the buyer in the ordinary course of business, given a
priority dispute with a .secured creditor over goods subject to =&
lease contract.

Cross References:
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Sections 1-201(12), 1-201(25), 1-201(37), 1-201(44),
2A-103(1)(n) [Section 2-1103(1){(n)], 2A-103(1) (o) {Section
2-.1103(1)(0) 1. 2A-103(1)(r) [{Section 2-1103(1)(r)], 2A-103(4)
[Section 2-1103(4)]. 2A-201(1)(b) ({[Section 2-1201(1)(b}]. 2A-301
[Section 2-1301] official comment 3{g), Article 9, esp~
especially Sections 9-301, 9-307(1), and 9-307(3) and-9-3323(6}{a).

Definitional Cross Beferences:

"Creditor”. Section 1-201(12).

"Goods". Section 2A-103(1)(h) {Section 2-1103(1)(h)].
"Knowledge" and "Knows". Section 1-201(25).

"Lease”. Section 2A-103(1)(j) [Section 2-1103(1)(j)].

"Leacge contract”, Section 2A-103(1)(1) [Section
2-1103(1)(1)]. ’
"Leasehold interest™. Section 2A-103(1)(m) [Section

2-1103(1)(m}]. -
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].
"Lessee in the ordinary course of business”. Section
2A-103(1) (o) [Section 2-1103(1)(o0)].
"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].
“Lien". Section 2A-103(1)(r) [Séctlon 2-1103(1)(r)]}.
“Party". Section 1-201(29).
"Pursuant to commitment". Section 2A-103(3) [Section
2-1103(3)].
"Security interest”. Section 1-201(37).'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1308." the following:

‘UNIFORM COMMENT
Uniform Statutory Sources: Section,Z-dUZ(Z)‘and (3)(b).

Changes: Rephrased and new material added to conform to leasing
terminology and practice.

Purposes: Subsection (1) states a general rule of avoidance
where the 1lessor has retained possession of goods If such
retention is fraudulent under any statute or rule of law.
However, the subsection .creates an exception under certain
circumstances  for  retention of possession of goods for a
commercially reasonable time after the lease contract becomes
enforceable.

Subsection (2) also preserves the possibility of an attack
on the lease by creditors of the lessor if the Iease was made in
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satisfaction of or as security for a pre-existing claim, and
would constitute a fraudulent transfer or voidable preference
under other law.

Finally, subsection (3) states a new rule with respect to
sale-leaseback transactions, i.e., transactions where the seller
sells goods to a buyer but possession of the goods is retained by
the seller pursuant to a lease contract between the buyer as
lessor and the seller as lessee. Notwithstanding any statute or
rule of law that would treat such retention as fraud, whether per
se, prima facie, or otherwise, the retention is not fraudulent if
the buyer bought for value (Section 1-201(44)) and in good faith
(Sections 1-201(19) and 2-103(1)(b)). Section 2A-103(3) and (4)
[Section 2-1103(3) and (4)). This provision overrides Section
2-402(2) to the extent it would otherwise apply to =a
sale-leaseback transaction.

Cross References:

Sections 1-201(19), 1-201(44), 2-402(2) and 2A-103(4)
[Section 2-1103(4)1}.

Definitional Cross Beferencest

"Buyer”. Section 2-103(1)(a).

"“Contract". Section 1-201(11).

“Creditor". Section 1-201(12).

*Good faith". Sections 1-201(19) and 2-103(1)(b).

“Goods”. Section 2A-103(1)(h) [Section 2-1103(1)(h)}.

“"Lease contract”. Section 2A-103(1)(1) [Section
2-1103(1)(1)}.

"Lessee”. Section 2A-103(1)(n) [Section 2-1103(1)(n)l}.

"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)}.

“Money". Section 1-201(24).

“Ressonable time". Section 1-204(1) and (2).

“Rights". Section 1-201(36). )

“Sale”. Section 2-106(1).

"Seller”. Section 2-103(1)(d).

"value". Section 1-201(44).°

‘Further amend the bill in section 3 in that part designated
*§2-1309." in subsection (B) in the last line (page 29, 1ine 9 in
L.D.) by striking out the following: "the"

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1309." the following:

'UNIFORM COMMENT
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Uniform Statutory Source: Section 9-313.

Changes: Revised to reflect leasing terminology and to add new
material.

Purposes:

1, While Section 9-313 provided a model for this section,
certain provisions were substantially revised.

2. Section 2A-309(1)(c) [Section 2-1309(1)(c)). which is"

new, defines purchase money lease to exclude leases where the
lessee had possession or use of the goods or the right thereof
before the lease agreememt became enforceable. This term is used
in subsection (4)(a) as one of the conditions that must be
satisfied to obtain priority over the conflicting interest of an
encumbrancer or owner of the real estate.

3, Section 2A-309(4) ([Section 2-1309(4)]), which states one
of several priority rules found in this section,  deletes
reference to office machines and the like (Section 9-313(4)(c))
as well as certain liens (Section 9-313(4)(d)). However, these
items are included in subsection (5), another priority rule that
is more permissive than the rule found in subsection (4) as it
applies whether or not the interest of the lessor is perfected.
In addition, subsection (5)(a) expands the &cope of the
provisions of Section 9-313(4)(c) to include readily removable
equipment not primarily used or leased for use in the operation
of real estate; the qualifier is intended to exclude from the
expanded rule equlpmenﬁ integral to the operation of real estate,
e.g., heating and air conditioning equipment.

4, The rule stated in subseckion (7) is more liberal than

the rule stated in Section 9-313(7) in that.issues of priority
not otherwise resolved in this subsection are left for resolution
by the priority rules governing conflicting interests in real
estate, as opposed to the Section 9-313(7) automatic
subordination of the security interest in fixtures. HNote that,

5. The rule stated in subsection (8) is more liberal than
the rule stated in Section 9-313(8) in that the right of removal
is extended to both the lessor and the lessee and the occasion
for removal includes expiration, termination or cancellation of
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the lease agreement, and enforcement of rights and remedies under
this Article, as well as default, The new language also provides
that upon removal the goods are free and clear of conflicting
interests of owners gnd encumbrancers of the real estate.

6, Finally, subsection (9) provides a mechanism for the
lessor of Fixtures to perfect its interest by Filing a Einancing
statement under the provisions of the Article on Secured
Transactions (Article 9), even though the lease agreement does
not create a security interest. Section 1-201(37). The relevant
provisions of Article 9 must be interpreted permissively to give
effect to this mechanism as it implicitly expands the scoper
pecfeation~-and - priority -previsiens of Article 9 50 that its
filing provisions apply to geversm transactions that create a
lease of Ffixtures, even though the lease agreement does not
create a security interest. This mechanism 'is similar to that
provided in Section 2-326(3)(c) for the seller of goods on
consignment, even though the consignment is not "intended as
security”. Section 1-201(37). Given the lack of litigation with
respect to the mechanism created Eor consignment sales, this new
mechanism should prove effective. Meter-hewevery-that-this-is-a
more-pervagive-change-in-Artiole-O--than-that -wreught-by-enpanding
the-fillng--eyetem--to--aeeemmedate--permiscive--£1ling--for--leaees~
UvC+Ev-§ 0408 -app.-11-(Host--1983 )} (Reasons - for-1992-Adoption-af
Mew-Eeation}r

Cross References:

Sections 1-201(37), 2A-309(1)(c) [Section 2-1309(1)(c)].
2A-309(4) [Section 2-1309(4)), Article 9, &@espr especially
Sections 9-313, 9-313(4)(c), 9-313(4)(d), 9-313(7), 9-313(8B) and
9-408.

Definitional Croes Referencest
"Agreed". Section 1—201(3).

“Cancellation". Section 2A-103(1)(b) [Section 2-1103(1)(b)].
"Conforming”. Section 2A-103(1)(d) [Section 2-1103(1)(4)].

"Consumer lease”. Section 2A-103(1)(e) [Section

2.1103(1)(e)]. .
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].
"Lease”. Sectlon 2A-103(1)(j) [Section 2-1103(1)(j)].

"Lease agreement”. Section 2A-103(1) (k) "[Section
2-1103(1)(k)].
"Lease contract". Section 2A-103(1)(1) [Section

2-1103(1)(1)].
"Lessee”". Section 2A-103(1)(n) [Section 2-1103(1)(n)]}.
"Lessor". Sectlion 2A-103(1)(p) [Section 2-1103(1)(p)].
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“Lien". Section 2A-103(1)(r) [Section 2-1103(1)(r)].
"Mortgagé”, Section 9-105(1)(j).

“Party". Section 1-201(29).

“Person”, Section 1-201(30).

“Reasonable time™. Section 1-204(1) and (2).
"Remedy". Section 1-201(34).

"Rights". Section 1-201(36).

"Security interest®. Section 1-201(37).
"Termination". Section 2A-103(1)(z) [Section 2-1103(1)(z)].
"Value". Section 1-201(44).

"Writing"”. Section 1-201(46).*

Further amend the bill in-section 3 by inserting at the end
of that part designated "§2-1310." the following:

‘UNIFORM COMMENT
Uniform Statutory Source: Section 9-314.

Changes: Revised to reflect leasing terminology and to add new
material.

Purpogest? Subsections (1) and (2) restate the provisions of
subsection (1) of Section 9-314 to clarify the definition of
accession and to add leasing terminology to the priority rule -
that applies when the lease 1s entered into before the goods
become accessions. Subsection (3) restates the provisions of
subsection (2) of Section 9-314 to add leasing terminology to the
priority rule that applies when the lease is entered into on or
after the goods become accessions. Unlike the rule with respect
to security interests, the lease 1is merely subordinate, not
invalid.

Subsection (4) creates two exceptions to the priority rules
stated in subsections (2) and (3). Subsection (4) deletes the
special priority rule found in the provisions of Section
9-314(3)(b) as the interests of the lessor and lessee. are
entitled to greater protection.

Finally, subsection (5) 1s modeled on the provisions of
Section 9-314(4) with respect to removal of accesslons, restated
to reflect the parallel changes in Section 2A-309(8) [Section
2-1309(8)]. ’

Neither this section nor Section 9-314 governs where the

accession to the goods is not subject to the interest of a lessor
or a lessee under a lease contract and 1is not subject to the
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interest of a secured party under a security agreement. This
issue is to be resolved by the courts, case by case.

Cross References:

Sections 2A-309(B) [Section 2-1309(8)], 9-314(1), 9-314(2),
9~314(3)(b), 9-314(4).

pPefinitional Cross Referencess

"Agreed", Section 1-201(3).

"Buyer in the ordinary course of business”. Section
2A-103(1)(a) [Section 2-1103(1)(a)].

“Cancellation”. Section 2A-103(1)(b) [Sectiomn 2- 1103(1)(b)]

"Creditor”. Section 1-201(12).

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)]}.

“Holder”. Section 1-201(20).

“Knowledge". Section 1-201(25).

“Lease”. Section 2A-103(1)(j) [Section 2-1103(1)(3)]}.

"Lease contract”. Section 2A-103(1)(1) [Section
2-1103(1)(1)]).

"Lessee”, Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessee 1in the ordinary course of business”. Section
2A-103(1) (o) [Section 2-1103(1)(0)]}.

"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)}+

"party". Section 1-201(29).

"Person”. Section 1-201(30).

"Remedy"”. Section 1-201(34).

"Rights", Section 1-201(36).

"Security interest”. Section 1-201(37).

"Termination”. Section 2A-103(1)(z) [Section 2-1103(1)(z)].

"Value". Section 1-201(44).

"Writing". Section 1-201(46)."

Further amend the bill in section 3 by inserting at the end
of that part designated *§2-1311.," the following:

*UNIFORM COMMENT
Uniform Statutory Source:  Section 9-316.

Purposes: The several preceding sections deal with questions of
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Cross References:
-102 ~ = 2-1304
2-13101.
finitional C References;

Further amend the bill in section 3 by insertlng at the end
of that part designated "§2-1401," the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-609.

Changes: Revised to reflect leasing practices and terminology.
Note that in the analogue to subsection (3) (Section 2-609(4)),
the adjective "justified" modifies demand. The adjective was
deleted here as unnecessary, implying no substantive change.

Definitional Cross References:

"Aggrieved party”. Section 1-201(2).

"Agreed”. Section 1-201(3).

“Between merchants". Section 2-104(3).

“Conforming”. Section 2A-103(1)(d) [Section 2-1103(1)(4)].

"Delivery”. Section 1-201(14).

"Lease contract". Section 2A-103(1)(1) [Section
2-1103(1)(1)].

"Party". Section 1-201(29).

“Reasonable time". Section 1-204(1) and (2).

"Recelpt”. Section 2-103(1)(c). ’

“Rights". Section 1-201(36).

"Writing”. Section 1-201(46).°

Further amend the bill in section 3 in that part designated
»§2-1402," in paragraph (a) in the first line (page 31, line 4 in
L.D.) by striking out the following: “(a}" and inserting in its
place the following: ‘(1)' and in paragraph (b) in the first
line (page 31, 1line 7 inm L.D.) by striking out the following:
“{b)” and inserting in 1ts place the following: '{2)' and in
paragraph (c) in the first 1line (page 31, 1line 11 in L.D.) by
striking out the following: "(c¢)" and inserting in its place. the
following: '(3)°
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Further amend the bill in section 3 by inserting at the end
of that part designated v§2-1402," the following:

'UNIFORM COMMENT
Uniform Sfatutory Source: Section 2-610.
Changes: Revised to reflect leasing practices and terminology.
Definitional Cross References:

"Aggrieved party". Sectlion 1-201(2).

“Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Lease contract”,. Section 2A-103(1)(1) [Section
2-1103(1)(1)). .

"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].

"Notifles". Section 1-201(26).

"Party". Section 1-201(29).

"Reasonable time”. Section 1-204(1) and (2).

“Remedy”. Section 1-201(34).

"Rights"”. Section 1-201(36).

“Value”. Section 1-201(44).°'

Further amend the bill in section 3 by inserting at the end

of that part designated "§2-1403," the following: .
*UNIFORM COMMENT

Uniform Statutory Source: Section 2-611.

Changes: Revised to reflect leasing practices and terminology.
Note that in the analogue to subsection (2) (Section 2-611(2))
the adjective "justifiably” modifies demanded. The adjective was
deleted here (as it was in Section 2A-401 ([Section 2-1401]) as
unnecessary, implying no substantive change.

Definitional Cross References:

"Aggrieved party". Section 1-201(2).

“Cancellation". Section 2A-103(1)(b) [Section 2-1103(1)(b)].
R “"Lease contract”. Section 2A-103(1)(1) {Section
2-1103(1)(1)]. .

“"Party". Section 1-201(29).

*Rights"., Section 1-201(36)."'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1404." the following:
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' ‘UNIFORM COMMENT
Uniform Statutory Source: Section 2-614.
Changes: Revised to reflect leasing practices and terminology.
Pefinitional éross References:

“Agreed”. Section 1-201(3).

“Dellvery”. Section 1-201(14).

“Fault”. Section 2A-103(1)(f) [Section 2-1103(1)(f)].
"Lessee", Section 2A-103(1)(n) [Section 2-1103(1)(n)].
"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].
"Supplier”. Section 2A-103(1)(x) [Section 2-1103(1)(x)].’

Further amend the bill in section 3 in that part designated
“S;:lﬁﬂﬁx" by striking out all of paragraphs (a) to (c) and
inserting in their place the following:

'(1) Delay in delivery or nondelivery in thlg or in_part by
a_lessor or a supplier who complies with subsections (2) and (3)
is_not a default under the lease contract if performance as
agreed has been made impracticable by the ogcurrence of a
contingency the nonoccurrence of which was a basic assumption on
which the lease contract was_made or by compliance in good faith
with eny applicable foreign or domestic governmental regulation

or order, whether or not the regulation or order later proves to
be invalid,

QMWWLu_LU_aHeCt only

{3) The lessor seasonably shall notify the lessee and in the
cagse of a finance lease the supplier seasonably shall notify the

W

lessor and the lessee, if known, that there will be delay or
nondelivery and. if gllﬂmwmuﬂhuMn_ﬂ |
of the estimated quota thus made available for the lessee.'

Further amend the bill in section 3 by inserting at the end
of that part designated “§2-1405." the following:

'UNIFORM COMMENT
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Uniform Statutory Source: Section 2-615.
Changes: Revised to reflect leasing practices and terminology.
Definitional Cross References:

"Agreed”. Section 1-201(3).

"Contract”. Section 1-201(11).

"Delivery”. Section 1-201(14).

“Finance lease”. Section
2-1103(1)(qg)].

"Good Faith". Sections 1-201(19) and 2-103(1)(b),

“"Knows". Section 1-201(25).

"Lease'". Section 2A-103(1){j) [Section 2-1103(1)(j)].

“Lease contract™. Section 2A-103(1)(1) [Section
2-1103(1)(1)]).

"Lesgee”. Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor”. Sectlon 2A-103(1)(p) [Section 2-1103(1)(p)].

“Notifies”. Section 1-201(26).

"Sale”. Section 2-106(1).

“Seasonably”. Section 1-204(3).

"Supplier". Section 2A-103(1)(x) [Section 2-1103(1)(x)]."

2A-103(1){(qg) [Section

Further amend the bill in section 3 by inserting at the end
of that part designated “§2-3406," the following:

*UNIFORM COMMENT
Uniforﬁ Statutory Source: Section 2-616(1) and (2).

Changes: Revised to reflect leasing practices and terminology.
Note that subsection 1(a) allows the lessee under a lease,
including a finance lease, the right to terminate the lease for
excused performance (Sections 2A-404 and 2A-405 [Sections 2-1404
and 2-1405]). However, subsection 1(b), which allows the lessee
the right to modify the lease for excused performance, excludes a
Einance lease that is not a consumer lease. This exclusion is
compelled by the same policy that 1led to codification of
provisions with respect to irrevocable promises. Section 2A-407
[Section 2-1407].

Definitional Cross Referemnces:
“Consumer lease”. Section

2-1103(1)(e)]. .
"Delivery”. Section 1-201(14).

2A-103(1)(e) [Section
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"Finance lease". Section
2-1103(1)(g)].

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Installment lease contract". Section 2A-103(1)(i) [Section
2-1103(1)(1)].

2A-103(1)(g) [Section .

“Lease agreement™. Section 2A-103(1) (k) [Section
2-1103(1)(k)].
"Lease contract”. . Section 2A-103(1)(1) [Section

2-1103(1)(1)].
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].
"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].
“Notice"™. Section 1-201(25). .
"Reasonable time". Section 1-204(1) and (2).
“Receipt”. Section 2-103(1)(c).
"Rights". Section 1-201(36). .
"Termination". Sectlon 2A-103(1){z) [Section 2-1103(1)(z)].
“Value'". Section 1-201(44).
"Written”, Section 1-201(46).'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1407," the following:

*UNIFORM COMMENT
Uniform 5tatutory Source: HNone.
Purposes:

1l. This section extends the benefits of the classic "hell
or high water" clause to a finance lease that is not a consumer
lease. This section is self-executing; no special provision need
be added to the contract. Thig section makes covenants in a
finance lease irrevocable and independent due to the function of
the finance lessor in a three party relationship: the lessee is
looking to the supplier to perform the essential covenants and
warranties. Section 2A-209 [Section 2-1209]. Thus, "upon the
lessee’'s acceptance of the goods the lessee's promises to the
lessor ‘under the lease contract become irrevocable and

. independent, The provisions of this section remain subject to

the obligation of good faith (Sections 2A-103(4) [Section
2-1103(4)] and 1-203), and the lessee's revocation of acceptance
(Section 2A-517 [Section 2-1517]).

2, The section requires the lessee to perform even if the
lessor's performance after the 1lessee's acceptance is not in
accordance with the lease contract; the lessee may, however, have
and pursue a cause of action against the lessor,.e.g., breach of

certain limited warranties (Sections 2A-210 and 211¢(1} 2A-211(1)
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[Sections 2-1210 and 2-1211(1)]). This is appropriate because
the benefit of the supplier's promises and warranties to the
lessor under the supply contract and. in some gases. the warranty
of a manufacturer who ig not the supplier, is extended to the
lessee under the finance lease. Section 2A-209 [Section
2-1209). Despite this balance, this section excludes a finance
lease that is a consumer lease. That a consumer be obligated to
pay notwithstanding defective goods or the 1like is a principle
that 15 not tenable under case law (Unico v. Owen, 50 N.J. 101,
232 A.2d 405 (1967)), state statute (Unif. Consumer Credit Code
§§ 3.403-.405, 7A U.L.A. 126-31 (1974), or federal statute (15
U.S.C. § 16661 (1982)). :

3, The relationship of the three parties to a transaction
that qualifies as a finance lease 1s best demonstrated by a
hypothetical. A, the potential lessor, has been contracted by B,
the potentiml lessee, to discuss the lease of an expensive 1line
of equipment that B has recently placed an order for with C, the
manufacturer of such gopds. The negotiation is completed and A,
as lessor, and B, as lessea, c6ign a lease of the 1line of
equipment for a 60-month term. B, as buyer, assigns the purchase
order with C to A. 1If this transaction creates a lease (Section
2A-103(1)(j) (Section 2-1103(1)(j)]), this transaction should
qualify as a finance lease. Section 2A-103(1)(g) ({Section
2-1103(1)(g)]. .

4, The.line of equipment is delivered by C to B's place of
business. After installation by C and testing by B, B accepts
the goods by signing a certificate of delivery and acceptance, a

‘ copy of which is sent by B to A and C. One year later the line

of equipment malfunctions and B falls behind in its manufacturing
schedule.

5. Under this Article, because the lease 1is a flnance
lease, no warranty of fitness or merchantability is extended by A
to B. Sections 2A-212(1) and 2A-213 |[Sections 2-1212(1) and
2-1213]. Absent an express provision in the 1lease agreement,
application of Section 2A-210 ([Section 2-1210) or Section
2A-211(1) [Section 2-1211(1)]), or application of the principles
of law and equity, including the law with respect to fraud,
duress, or the 1like (Sections 2A-103(4) [Section 2-1103(4)] and
1-103), B has no claim against A. B's obligation to pay rent to
A contlinues as the obligation became irrevocable and independent
when B accepted the line of equipment (Section 2A-407(1) {Section
2-1407(1)]). B has no right of set-off with respect to any part
of the rent still due under the lease. Section 2A-508(6)
[Section 2-1508(6)]. However, B may have another remedy.
Despite the lack of privity between B and C (the purchase order
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with C having been assigned by B to A), B may have a claim
against C. Section 2A-209(1) {Section 2-1209(1)]).

6., This section ig-silent--as-ke does not address whether a
“hell or high water" clause, i.e., a clause that is to the effect
of this section, 1s enforceable if included in a Einance lease
that is a consumer lease or a lease that is not a filnance lease.
That issue will continue to be determined by the Facts of each
case w_which i n ffect. Sections
2A-104 [Section 2-1104], 2A-103(4) [Section 2-1103(4)], 9-206 and
9-318. However, with respect to finance lesses that are not
consumer leases courts have enforced “hell or high water"
clauses. In re O.P.M. Leasing Servs., 21 Bankr. 993, 1006
(Bankr. S.D.N.¥, 1982).°

7. Subsectlion (2) further provides that a proﬁlse that . has
become irrevocable &and independent under subsection (1) is
enforceable not only between the parties but also agalnst third
parties. Thus, the flnance lease can be transferred or assigned
without disturbing enforceability. Further, subsection (2) also
provides that the  promise cannot, among other things, be
cancelled or terminated without the consent of the lessor.

Cross References:

Sections 1103, 1-203, 2A-103(1)(g) [Section 2-1103(1)(g)]).
2A-103(1)()) [Section 2-1103(1)(j)]. 2A-103(4) [Section
2-1103(4)), 2A-104 ([Section 2-1104), 2A-.209 ([Section 2-1209],
2A-209(1) [Section 2-1209(1)], 2A-210 [Section 2-1210], 2A-211(1)
[Section 2-1211(1)]. 2A-212(1) [Section 2-1212(1)], 2A-213
[Section 2-1213]), 2A-517(1)(b) [Section 2-1517(1)(b)], 9-206 and
9-318.

.Definitional Cross References:

"Cancellation”. Section 2A-103(1)(b) [Section 2-1103(1)(b)].

“Consumer lease™. Section 2A-103(1)(e) [Section”
2-1103(1)(e)].
“Finance lease". Section 2A-103(1)(g) [Section

2-1103(1)(g)].
“Goods". Section 2A-103(1)(h) {Section 2-1103(1)(h)].
“Lease contract®, Section 2A-103(1)(1) [Section
2-1103(1)(1)]. 3
"Lessea", Sectlon 2A-103(1)(n) ([Section 2-1103(1)(n)].
"Party". Section 1-201(29).
“Termination”. Section 2A-103(1)(z) [Section 2-1103(1)(z)].’
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Further amend the bill in section 3 by inserting at the end

of that part designated "§2-1501." the following:
*UNIFORM COMMENT

Uniform Statutory Source: Section 9-501.
Changes: Substantially revised.
Purposes:

1., Subsection (1) 1is new and represents a departure from
the Article on Secured Transactions (Article 9) as the subsection
makes clear that whether a party to the lease agreement is in
default is determined by the-agreement-as-well-as this Article as
well as the pgreement. Sectlons 2A-508 and 2A-523 [Sections
2-1508 and 2-1523]. It further departs from Article 9 in
recognizing the potential default of either party, a function of
the bilateral nature of the obligations between the parties to
the lease contract.

2, Subsection (2) 1s a version of the first sentence of
Section 9-501(1), revised to reflect leasing terminology.

3 Subsection  (3), &an expansive version of the second
sentence of Section 9-501(1), 1lists the procedures that may be

‘followed by the party seeking enforcement; in effect, the scope

of the procedures listed in subsection (3) is consistent with the
scope of the procedures available to the foreclosing secured
party.

4. Subsection (4) establishes that the parties' rights and
remedies are cumulative. DeRoven, Leases of Equipment: Puritan
Leasing Company v. August, A Dangerous Decision, 12 U.S.F. L.
Rev. 257, 276-80 (1978). Cumulation. and largely unrestricted
selection. of remedies i& allowad i
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5, Section 9-501(3), which, among other things, states that
certain rules, to the extent they give rights to the debtor and
impose duties on the secured party, may not be waived or varied,
was not incorporated in this Article. Given the significance of
freedom of contract in the development of the common law as it
applies to bailments for hire and the lessee's lack of an equity
of redemption, there was no reason to impose that restraint. .

Cross References:

Sections 1-106, 2A-508 [Section 2-1508), 2A-523 [Section
2-1523], Article 9, espr especially Sections 0-501(1) and
9-501(3). .

Definitional Cross References:

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

“Leace agreement"”. Section 2A-103(1) (k) [Section
2-1103(1)(k)].
"Lease contract". Section 2A-103(1)(1) [Section

2-1103(1)(1)].
"Lessee", Section 2A-103(1)(n) [Section 2-1103(1)(n)].
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].
“Party”. Section 1-201(29).
“Remedy”. Sectlon 1-201(34).
“Rights"”. Section 1-201(36).°'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1502." the following:

*UNIFORM COMMENT

Uniform Statutory Source: None.

Purposest. This section makes clear that absent agreement to the
contrary or provision in this Article to the contrary, e.g.,
Section 2A-516(3)(a) [Section 2-1516(3)(a)], the party in default
is not entitled to notice of default or enforcement. While a
review of Part 5 of Article 9 leads to the same conclusion with
respect to giving notice of ‘default to the debtor, it 1is never
stated. Although Article 9 requires notice of disposition and

-strict foreclosure, the different scheme of lessprs' and lessees'

rights and remedies developed ,under the common law, and codified
by this Article, generally does not require notice of
enforcement; furthermore, such notice 1s not mandated by due
process requirements. However, certain sections of this Article
do require notice. E.g., Sectlon 2A-517(2) [Section 2-1517(2)].
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Cross References:

Sections 2A-516(3)(a) [Section 2-1516(3)(a)], 2A-517(2)
[Section 2-1517(2)], and Article 9, esp. Part 5.

Definitional Cross References:

“Lease agreement”. Section 2A-103(1) (k) [Section
2-1103(1)(k)].
“Lease contract”. Section 2A-103(1)(1) [Section

2-1103(1)(1)].
"Lessee”. Section 2A-103(1)(n) ([Section 2-1103(1)(n)].
“"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].
“Notice". Section 1-201(25).
“Party". Section 1-201(29).'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1503." the following:

‘UNIFORM COMMENT
Unifoxm Statutory Source: Sections 2-719 and 2-701.

Changes: Rewritten to reflect lease terminology and to clarify
the relationship between this section and Section 2A-504 [Sectiom
2-1504].

Purposes:

1. A significant purpose of this Part is to provide rights
and remedies for those parties to a lease who fail to provide
them by agreement or whose rights and remedies fail of their
essentinl purpose or are unenforceable. However, it is important
to note that this implies no restriction on freedom to contract.
Sections 2A-103(4) [Section 2-1103(4)]) and 1-102(3). Thus,
subsection (1), a revised version of the provisions of Section
2-719(1), allows the parties to the lease agreement freedom to
provide for rights and remedies in addition to or in substitution
for those provided in this Article and to alter or 1limit the
measure of damages recoverable under this Article. Except to the
extent otherwise provided in this Article (e.g., Sections 2A-105,
106 and 108(1) and (2) [Sections 2-1105, 2-1106 and 2-1108(1) and
(2))), this Part shall be construed nelther to restrict the
parties’ ability to provide for rights and remedies .or to 1limit
or alter the measure of damages by agreement, nor to imply
disapproval of rights and remedy schemes other than those set
forth in this Part. '
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2. Subsection (2) makes explicit with respect to this
Article what is implicit in Section 2-719 with respect to the
Article on Sales (Article 2): if an exclusive remedy is held to
be unconsclonable, remedies under this Article are available.
Section 2-719 official comment 1.

3, Subsection (3), a revision of Section 2-719(3), makes
olear that consequential damages may also be liquidated. Section
2A-504(1) [Section 2-1504(1)}].

4, Subsection (4) 1is a revision of the provisions of
Section 2-701. This subsection leaves the treatment of default
with respect to obligations or promises collateral or ancillary
to the lease contract to other law. Sections 2A-103(4) [Section
2-1103(4)] and 1-103. "An example of such an obligation would be
that of the lessor to the secured creditor which has provided the
funds to leverage the lessor's lease transaction; an example of
such a promise would be that of the lessee, as seller, to the
lessor, as buyer, in a sale-leaseback transaction.

Cross References:

Sections 1-102(3), 1-103, Article 2, espr especially
Sections 2-701, 2-719, 2-719(1), 2-719(3), 2-719 official comment
1, and Sections 2A-103(4) [Section 2-1103(4)], 2A-105 [Section
2-1105), 2A-106 [Section 2-1106], 2A-108(1) [Section 2-1108(1)),
2A-108(2) [Section 2-1108(2)), and 2A-504 [Section 2-1504] ard
3A-604¢1).

Definitional Cross References:

*Agreed”. Section 1-201(3).
“Consumer goods”. Section 9-109(1).

"Lease agreement". Section 2A4103(1)(k) [Section -
2-1103(1) (k) ). .
"Lease contract”. Section 2A-103(1)(1) [Section

2-1103(1)(1)]).
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].
"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].
*Person”. Section 1-201(30).
“Remedy". ' Section 1-201(34).
"Rights". Section 1-201(36).°

Further amend the bill in section 3 by inserting at the end’
of that part designated "§2-1504."” the following:

'UNIFORM COMMENT
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Uniform Statutory Source: Sections 2-718(1), (2), (3) and
2-719(2).

. Changes: Substantially rewritten.

Purposes: Many leasing transactions are predicated on the

_parties' abllity to agree to an appropriate amount of damages or

formula for damages in the event of default or other act or
omission. The rule with respect to sales of goods (Section
2-718) may not be sufficiently flexible to accommodate this
practice. Thug, consistent wlth the common law emphasis upon
freedom to contract with respect to bailments for hire, this
section has created a revised rule that allows greater
flexibility with respect to leases of goods.

Subsection (1), a significantly modified version of the
provisions of Section 2-718(1), provides £for 1liquidation of
damages in the lease agreement at an amount or by a formula.
Section 2-718(1) does not by its express terms 1include
liguidation by a formula; this change was compelled by modern
leasing practice. Subsection (1), in a further expansion of
Section 2-718(1), provides for liquidation of damages for default
as well as any other act or omission.

A liguidated damages formula that is common in leasing
practice provides that the sum of lease payments past due,
accelerated future lease payments, and the lessor's estimated
residual interest, less the net proceeds of disposition (whether
by sale or re-lease) of the 1leased goods 1is the lessor's
damages. Tax Iindemnities, costs, Interest and attorney's fees
are also added to determine the lessor's damages. Another common
liquidated damages formula utilizes a periodic depreciation
allocation as a credit to the aforesaid amount in mitigation of a
lessor's damages. A third formula provides for a fixed number of
periodic payments as a means of liguidating damages. Stipulated
loss or stipulated damage schedules are also common. HWhether
these forimulae are enforceable will be determined in the context
of each case by applying a standard of reasonableness in light of
the harm anticipated when the formula was agreed to. Whether the
inclusion of these formulae will affect the classification of the
transaction as a lease or a security interest 1ls to be determined
by the facts of each case. Section 1-201(37). E.g., In re
Noack, 44 Bankr. 172, 174-75 (Bankr. E.D. Wis. 1984).

This section does not Incorporate two other tests that under

sales law determine enforceability of liguidated damages, i.e.,’

difficulties of proof of loss and inconvenience or nonfeasibility
of otherwise obtaining an adequate remedy. The ability to
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liquidate damages is critical to modern leasing practice; given
the parties®’ freedom to contract at common law, the policy behind
retaining these two additional requirements here was thought to
be outweighed. Further, given the expansion of subsection (1) to
enable the parties to liguidate the amount payable with respect
to an indemnity for 1loss or diminution of anticipated tax
benefits resulted in another change: the last sentence of
Section 2-718(1), providing that a term fixing unreasonably large
liquidated damages is void as a penalty, was also not
incorporated. The impact of local, state and federal tax laws on
a leasing transaction can result in an amount payable with
respect to the tax indemnity many times greater than the original
purchase price of the goods. By deleting the reference to
unreasonably large ligquidated damages the parties are free to
negotiate a formula, restrained by the rule of reasonableness in
this section. These changes should invite the ~parties to
ligquidate damages. Peters, Remedies for Breach of Contracts
Relating to the Sale of Goods Under the Uniform Commercial Code:
A Roadmap for Article Two, 73 Yale L.J. 199, 278 (1963).

Subsection (2), a revised version of Section 2-719(2),
provides that {if the 1liquidated damages provision -is not
enforceable or fails of its essential purpose, remedy may be had
as provided in this Article.

Subsection (3)(b) of this section differs from subsection
{(2){b) of Section 2-718; in the absence of a valid liquidated
damages amount or formula the lessor is permitted to retain 20
percent of the present value of the total rent payable under the
lease. The alternative limitation of $500 contained in Section
2-718 is deleted as unrealistically low with respect to a lease
other than a consumer lease. ) ’

Cross Beferences:

Sections 1-201(37), 2-718, 2-718(1), 2-718(2)(b) and
2-719(2). :

Definitional Cross References:

“Consumer lease”. Section 2A-103(1)(e) - [Section
2-1103(1)(e)]).

"Delivery"”. Section 1-201(14).

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)).

"Insolvent”. Section 1-201(23). )

"Lease agreement”. Section 2A-103(1)(k) [Section
2-1103(1)(k)].
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"Lease contract”. Section 2A-103(1)(1) [Section
2-1103(1)(1)].
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)]).
“Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].
"Lessor's residual interest". Section 2A-103(1)(q) [Section
2-1103(1)(q)].
"Party". Section 1-201(29).
"Present value”. Section
2-1103(1) (u)].
"Remedy". Sectlon 1-201(34).
“Rights". Section 1-201(36).
"Term". Sectlon 1-201(42).
"Value"., Section 1-201(44).'

2A-103(1) (u) [Section

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1505." the following:

*UNIFORM COMMENT

Uniform Statuwtory Source: Sections 2-106(3) and (4), 2-720 and
2-721.

Changes: Revised to reflect leaslﬁg practices and terminology.

Definitional Cross Beferemnces:

"Cancellation". Section 2A-103(1)(b) . [Section 2-1103(1)(b)].
“Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

“Lease contract", Section 2A-103(1) (1) [Section

2-1103(1)(1)].

"Party”. Section 1-201(29).

“Remedy”. Section 1-201(34).

“Rights". Section 1-201(36).

"Termination". Section 2A-103(1)(z) ([Section 2-1103(1)(z)].’

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1506." the following:

. UNIFORM COMMENT
Uniform Statutory Source: Section 2-725.
Changes: Substantially rewritten.
Purposes: Subsection (1) does not incorporate the 1limitation
found in Bection 2-725(1) prohibiting the parties from extending

the period of 1limitation. Breach of warranty and ‘lndemnlty
claims often arise in a lease transaction; with the passage of
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time such claims often diminish or are eliminated. To encourage
the parties to commence 1litigation under these circumstances
makes little sense. :

Subsection (2) states two rules for determining when a cause
of actlion accrues. With respect to default, the rule of Section
2-725(2) 1s not incorporated in favor of a more liberal rule of

" the later of the date when the default occurs or when the act or

omission on which it is based is or. should have been discovered.
With respect to indemnity, a similarly liberal rule is adopted.

Cross Beferences:’

Sections 2-725(1) and 2-725(2).

Definitional Cross Heferences:

“Action". Section 1-201(1).

“Aggrieved party”. Section 1-201(2).

"Lease contract”. Section
2-1103(1)(1)].

"Party". Section 1-201(29).

"Remedy”. Section 1-201(34).

"Termination*". Section 2A-103(1)(z) (Section 2-1103(1)(z)].°

2A-103(1)(1) [Section

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1507." the following: .

*UNIFORM COMMENT
Uniform Statutory Source: Sections 2-723 and 2-724.

Changes: Revised to reflect leasing practices and Eermlnology.
Seetien-2A—B19{2})-{Heotion-3—1519(2}}-provides-an--enample--oL-one
of - the--several - kimes--this--Arbiele-refers--to-a--determination-of
market--rFent--prevailing--at--a--given--time--or--plaaer---Seakien

3A-60743)--{Beotion--2-150%1(2}}, Sectiong 2A-519 and 2A-528

[Sections 2-1519 and 2-15281 specify the ;imgﬁ. ag_of which market
rent is to be determined,

Definitional Cross References:

"Goods"”. Section 2A-103(1)(h) [Section 2-1103(1)(h)].
“Lease'. Section 2A-103(1)(j) [Section 2-1103(1)(j)].
“Lease agreement", Section 2A-103(1) (k) ) ‘[Section

©2-1103(1)(k)].

"Notice". Section 1-201(25).
"Party”. Section 1-201(29).
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“Reasonable time”. Section 1-204(1)-and (2).
"Usage of trade". Sectiom 1-205. '
"Value". Section 1-201(44).°

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1508." the following:

*UNIFORM COMMENT
Uniform Statutory Source: Sections 2-711 and 2-717.
Ci:anges: Substantially rewritten.

Purposes:

1., This section is an index to Sections 2A-50% through 522
[Sections 2-1509 to 2-1522] and-thelr-eEfeet-en which set out the
lessee‘'s rights Band remedies after the 1lessor's default. The
lessor and the lessee can etherwlse agree to modify the rights
and remedies available under this Article; thus,-the-parties they
can, among other things, eaise-er--lower-the-threchold--of -everts
that-give-rise-to--a--lessoris-default-or provide that for defaults
other than those specified in subsection (1) the Jlessee can
exercise the rights and remedies referred to in subsectijon (1):
and _they can create a new scheme of rights and remedies triggered
by the occurrence of the default. Sections 2A-103(4) [Section
2-1103(4)] and 1-102(3).

2, Subsection (1), a substantially rewritten version of the
provisions of Section 2-711(1), 1lists three cumulative remedies
of the lessee where the lessor has failed to deliver conforming
goods or has repudiated the contract, or the lessee has
rightfully rejected or justifiably revoked. Sections 2A-501(2)
and (4) [Section 2-1501(2) mnd (4)]. Subsection (1) also allows
the Jlessee to exercise any contractual yemedy. This Article
rejects any general doctrine of election of remedy. To determine
if one remedy bars another inm a particular case is a function of
whether the lessee has been put in as good a position as 1f the
lessor had fully performed the lease agreement. Use of multiple

W n ; )

Sections 2A-103(4).___2A-501(4).
[Sections 2-1103(4) and 2-1501(4)] and 1-106(1). Nete --that--a
speeial-rule--has--been-ereated-regarding--the--lessee's -regovery-of
eent--and-~-segurity--that--have--been--paid--in--the--ease--ef--an
installment--lease- —--recovery--io--1imlted-to--thak-which-4s-just
undee--the -cdrcumstancesr---With--the--varieus--dlf£ferent - Lypee--of
instaliment--leases -ne--bright--line - can--be--greated -that--weuld
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eperate-fairly--in-all-easess--in-addition, - this--provision-sheuld
Eurther--encourage - the--parties - te--eskablish - their--own-rules-by
ageaements Subgection (1)(b). in recognition that no bright line

3, Subsection (2), a version of the provisions of Section
2-711(2) revised to reflect 1leasing terminology, 1lists two
alternative remedies for the recovery of the goods by the lessee;
however, each of these remedies is cumulative with respect to
those 1listed in subsection (1). '

4, Subsection (3) is new and--allows--the-lessee--acoess-te
the - remedy--soheme-GE-this- Artiole -as-well-as--the -lease -genkeaet
i£- the-lessor -1~ in--default--for -Feasone - other- -than--these -stated
in--subseation - {1)~--Note -that--the--reference-to--this--Artisle
ineludes--supplemental - principles -of--law--and - equity.---Eeatiens
3A-103(4)-and-1-103. It covers defaults which do not deprive the
lessee of the goods and which are mot so serious as to justify
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cancellation under subsection (1). If there is a right to
cancel, there js. of course, a right to ryeject or revoke
acceptance of the goods.

6. Subsection (4) is new and merely adds to - the
completeness of the index by including a reference to the
lessee's recovary of damages wupon the lessor's breach of
warranty; such breach may not rise to the level of a default by
the lessor fevgr-breach -ef--an-erpress-warranby-that-the -geeds
subjeet-~-to --the---lease ---conform --to---degaription --where-—-the
nen-eenformiby-is--such-that-when-measured-by--objeative -eriteria
it--reflests--a--minimal--deviation--Erom - -desoription)--unless--the
breagh-is- -material -er-unless--60--provided -by--the -lease -agreement
3ustifying revocatlon of acceptapce. If the Jessee propecly

71, Subsection (5), a revised version of the provisions of
Section 2-711(3), ~ recognizes, on rightful rejection or
justifiable revocation, the leesee's security interest in goods
in its possession and control. Section 9-113, which recognized
security interests arising under the Article on Sales (Article
2), was amended with the adoption of this Article to reflect the
security Interests arising under this Article. Pursuant to
Section 2A-511(4) [Section 2-1511(4)], a purchaser who purchases
goods from the lessee in good falth takes free of any rights of
the lessor, or in the case of a finance lease the supplier. Such
goods, however, must have been rightfully rejected and disposed
of pursuant to Section 2A-511 or 2A-512° [Section 2-1511 or
2-1512]. However, Section 3A-517(3) 2A-517(5) [Section
2.1517(5)] provides that the lessee will have the same rights and
dutlies with respect to goods where acceptance has been revdked as
with respect to goods rejected. Thus, Section 2A-511(4) [Section
2-1511(4)) will apply to the lessee's disposition of such goods,

8, Pursuant to Section 2A-527(5) [Section 2-1527(5)], the
lessee must account to the lessor for the excess proceeds of such
disposition, after satisfaction of the claim secured by the
lessee’'s security interest. ’

9, Subsection (6), a slightly revised version of the
provisions of Section 2-717, sanctions a right of set-off by the
lessee, subject to the rule of Section 2A-407 ([Section 2-1407]
with respect to irrevocable promises in a finance lease that is
not a consumer lease, and further subject to an enforceable "hell
or high water" clause in the lease agreement. Section 2A-407
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[Section 2-1407] official comment. No attempt 1ls made to state
how the set-off should occur; this 15 to be determined by the

facts of each case.

10. There is no speclal treatment of the Einance lease in
this section. Absent supplemental principles of law and equity
to the contrary, in the case of most finance leases, following
the lessee's acceptance of the goods the lessee will have no
rights or remedies against the lessor, because the lessor's
obligations to the lessee are minimal. Sections 2A-210 and
2A-211(1) [Sections 2-1210 and 2-1211(1)). Since the lessee will
look to the supplier for performance, this is appropriate.
Section 2A-209 [Section 2-1209].

Cross Beferences:t

Sections 1-102(3), 1-103, 1-106(1), Article 2, espv
Sections 2-711, 2-717 and Sections 2A-103(4) [Section
2-1103(4)], 2A-209 [Section 2-1209], 2A-210 [Sectjiom 2-1210],
2A-211(1) ([Section 2-1211(1)], 2A-407 [Section 2-1407], 2A-501(2)
[Section 2-1501(2)]), 2A-501(4) [Section 2-1501(4)])., 2A-509
through 2A-522 [Sections 2-1509 to 2-1522], 2A-511(3) [Section
2-1511(3)], 2A-617{3)} 2A-517(5) [Section 2-1517(5)], 2A-527(5)
[Section 2-1527(5)] and Section 9-113,

Definitional Cross Beferences:

"Conforming”. Section 2A-103(1)(d) [Section 2-1103(1)(4)]}.

"Delivery”. Section 1.201(14).

"Good faith". Sections 1-201(19) and 2-103(1)(b).

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Installment lease contract”. Section 2A-103(1)(i) [Section
2-1103(1)(1)].

“Lease contract®. Section 2A-103(1)(1) [Section
2-1103(1)(1)].

"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].

“Notifies". Section 1-201(26). :

"Recelpt”. Section 2-103(1)(c).

"Remedy". Section 1-201(34).

“Rights*. Section 1-201(36).

"Security interest”. Section 1-201(37).

"Value”., Section 1-201(44).°*

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1509," the following:

'UNIFORM COMMENT
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Uniform Statutory Source: Sections 2-601 and 2-602(1).
Changes: Revised to reflect leasing practices and terminology.
Definitional Cross References:

“Commercial  unit”. Section 2A-103(1)(c) [Section
2-1103(1)(c)].

“Conforming”. Section 2A-103(1)(d) [Section 2-1103(1)(d)].

"pelivery”. BSection 1-.201(14).

"Goods". Section 2A-103(1)(h) ([Section 2-1103(1)(h)].

“Installment lease contract”. Section 2A-103(1)(i) [Section
2-1103(1)(1)]. .

"Lease contract”. Section 2A-103(1)(1) [Section
2-1103(1)(1)].

"Lessee”., Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].

“"Notifles". Section 1-201(26).

"Reasonable time". Section 1-204(1) and (2). -

“Rights”. Section 1-201(36).

"Seasonably". Section 1-204(3).°’

Further amend the bill in section 3 by inserting at_ the end
of that part designated "§2-1510," the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-612,
Changes: Revised to reflect leasing practices and termlnology}
Definitional Cross Referen;esl

"Action*. Section 1-201(1)

“Aggrieved party”. Section 1-201(2).

“Cancellation"”. Section 2A-103(1)(b) {Section 2-1103(1)(b)].

"Conforming”. Section 2A-103(1)(d) ([Section 2-1103(1)(d)].

“Delivery”. Section 1-201(14). .

“Installment lease contract". Section 2A-103(1)(i) [Section
2-1103(1)(1)].

“Lessee”. Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor™. Section 2A-103(1)(p) [Section 2-1103(1)(p)].

“Notifies". Section 1-201(26).

“*Seasonably”. Section 1-204(3).

“Supplier”. Section 2A-103(1)(x) [Section 2-1103(1)(x)].

"Value”. Sectlon 1-201(44).°
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Further amend the bill in section 3 by inserting at the end
of that part designated *8§2-1513," the following:

, *UNIFORM COMMENT
Uniform Statutory Source: Sections 2-603 and 2-706(5).

Changes: Revised to reflect leasing practices and terminology.
This section, by its terms, applies to merchants as well as
others. Thus, in construing the section it is important to note
that under this Act the term good faith is defined differently
for merchants (Section 2-103(1)(b)) than for others (Section
1-201(19)). Section 2A-103(3) and (4) ([Section 2-1103(3) and
4)].

Definitional Cross References:

“Action". Section 1-201(1).

"Good faith". Sections 1-201(19) and 2-103(1)(b).

“Goods”. Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Lease”. Section 2A-103(1)(j) [Section 2-1103(1)(j)].

“Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor"”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].

“Merchant lessee”. Section 2A-103(1)(¢) [Section
2-1103(1)(t)].

"Purchaser”. Section 1-201(33).

"Rights". Section 1-201(36).

"Security interest”. Section 1-201(37).

“Supplier”. Section 2A-103(1)(x) [Section 2-1103(1)(x)].

"Value”. Section 1-201(44)." :

Further amend the bill in section 3 by inserting at the end
of that part designated *8§2-1512." the following:

" '*UNIFORM COMMENT
Uniform Statutory Source: Sections 2-602(2)(b) and (c) and 2-604.
Changes: Substantially rewritten.

Purposes: The introduction to subsection (1) references goods
that threaten to decline 1in value speedily and not perishables,
the reference in Section 2-604, the statutory analogue. This is
a change in style, not substance, as the first phrase includes
the second. Subparagraphs [paragraphs] (a) and (c) are revised
versions of the provisions of Section 2-602(2)(b) and (c).
Subparagraph [paragraph] (a) states the rule with respect to the
lessee's treatment of goods in its possession following
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rejection; subparagraph [paragraph] (b) states the rule regarding
such goods if the 1lessor or supplier then fails to give
instructions to the lessee., If the lessee performs in a fashion
consistent with subparagraphs [paragraphs] (a) and (b),
subparagraph [paragraph}) (c) exonerates the lessee.

Cross Referemces:
Sections 2-602(2)(b), 2-602(2)(c) and 2-604.
Definitional Cross References:

"Action”. Section 1-201(1).

“Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].
“"Lessee”. Section 2A-103(1)(n) [Section 2-1103(1)(n)}.
“Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)}.
“Notification"., Section 1-201(26).

“"Reasonable time". Sectiom 1-204(1) and (2).
“Seasonably"”. Section 1-204(3).

"Security interest”. Section 1-201(37).

“Supplier”. Section 2A-103(1)(=) [Section 2-1103(1)(x)].
"Value". Section 1-201(44).°'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1513." the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-508.
Changes: Revised to reflect leasing practices and.farmlnology.
DeEinitional Cross References: -

“Conforming”. Section 2A-103(1)(d) [Section 2-1103(1)(4d)].

"pelivery”. Section 1-201(14). '

"Lease contract”. Section 2A-103(1) (1) [Section
2-1103(1)(1)}. :

"Lessee". Sectlon 2A-103(1)(n)Y [Section 2-1103(1)(n)].

“Lessor". Sectlon 2A-103(1)(p) [Section 2-1103(1)(p)].

“Money". Section 1-201(24).

"Notifies”. Section 1-201(26).

“Reasonable time”. Section 1-204(1) and (2).

"Seasonably". Section 1-204(3).

"Supplier”. Section 2A-103(1)(x) {Section 2-1103(1)(x)].’

Further amend the bill in section 3 by inserting at the end
of that part designated "SZ~1515.“ the following:
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*UNIFORM COMMENT

Uniform Statutory Source: Section 2-605.

Changes: Revised to reflect leasing practices and terminology.

Purposes: The principles applicable to the commercial practice
of payment against documents (subsection 2) are explained- in
official comment 4 to Section 2-605, the statutory analogue to
this section.

Cross Reference:
Section 2-605 official comment 4.

De{initlonul Cross References:
“Between merchants”, Section 2-104(3).
“Goods". Section 2A-103(1)(h) {Section 2-1103(1)(h)}.
“Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)}.
"Lessor”., Section 2A-103(1)(p). [Section 2-1103(1)(p)].
“Rights". Section 1-201(36).
“Seasonably”. Section 1-204(3).
"Supplier”. Section 2a- 103(1)(x) [Section 2- 1103(1)(x)]
"Writing". Section 1 201(46).

Further amend the bill in section 3 by inserting at the end’
of that part designated “§2-1515." the following:

'UNIFORM COMMENT
Uniform Statutory Source: Section 2—?06:

Changes: The provisions of Section 2-606(1) (a) were

substantially rewritten to provide that the lessee's conduct may
signify acceptance. Further, the provisions of Section

2-606(1)(c) were not incorporated as irrelevant given the
lessee's possession and use of the leased goods.

Cross References:
Sections 2-606(1)(a) and 2-606(1)(c).
Definitional Cross References:

“Commercial unit*, Section 2A-103(1) (c) [Section
2-1103(1)(c)]. :
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“Conforming”. Section 2A-103(1)(d) [Section 2-1103(1)(d)].
“Goods”. Section 2A-103(1)(h) [Section 2-1103(1)(h)]}.
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].
"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].
*Supplier"”. Section 2A-103(1)(x) ([Section 2-1103(1)(x)].’

"Further amend the bill in section 3 in that part designated
"§2-1516." in subsection 3 in paragraph (a) in the first line
(page 42, 1lime 11 in L.D.) by .striking out the following:

"Within" and inserting in its place the following: ‘Except in
the case of a consumer lease. within'

Further eamend the bill in section 3 in that part designated
»§2-1516." in subsection 3 ‘by striking out all of paragraph (b)
(page 42, lines 16 to 20 in L.D.) and inserting in its place the
following: :

*{b) Ip the case of a consumer lease., within a reasonable
time after the lessee discovers or should have discovered
any default, the Jessee shall notify either the lessor or
any assianee of the Jlesgor, By notifying one of these
parties the lescee preserves any remedy against any of the
parties; and'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1516." the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-607.
Changes: Substantially revised.
Purposes:

1, Subsection (2) creates a special rule for finance
leases,  precluding revocatlon 1f acceptance is made with
knowledge of nonconformity with respect to the lease agreement,
as opposed to the supply agreement; this 1s not inequitable as
the lessee has a direct clailm against the Bupplier. Section
2A-209(1) [Section 2-1209(1)]}. Revocation of acceptance of a
finance lease is permitted if the lessee's acceptance was without
discovery of the nonconformity (with respect to the lease
agreement, not the supply agreement) and was reasonably induced
by the lessor's assurances. Section 2A-517(1)(b) [Section
2-1517(1)(b)].  Absent exclusion or modification, the lessor
under a finance lease makes certain warranties .to the lessee.
Sections 2A-210 and 2A-211(1) [Sections 2-1210 and 2-1211(1)].
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Revocation of acceptance is not prohibited even after the
lessee's promise has become irrevocable and independent. Section
2A-407 [Section 2-1407] official comment. Where the finance
lease creates a security interest, the rule may be to the
contrary. General Elec. Credit Corp. of Tennessee v. Ger-Beck
Mach. Co., 806 F.2d 1207 (3rd Cir. 1986).

2. Subsection (3)(a) requires the lessees to give notice of
default, within a reasonable time after the lessee discovered or
should have discovered  the default. In--all--paces,~-actice--of
default- must--be -given-te-the-1€860Fv--In-the--oase-of--a-Einanee
leasey~-notice -ef--default -musk--bo -given--to -the--lesser--and--the
supplier---The In a finance lease. notice may be given either to
the supplier, the lessor. or both. but remedy is barred against

the party not notified. In a finance Jlease, the lessor is
usually not liable for defects in the goods and the essential
notice is to the supplier, While notice to the finance lessor
will often not give any additiopal rights to the lessee, it would
be good practice to give the notice since the finance lessor has
2n interest in the goods. Subsection (3)(a) does not use the
term finance lease, but the definition of supplier is a person
from whom a lessor buys or leases. goods to be leased under a
finance lease. Section 2A-103(1)(x) ([Section 2-1103(1)(x)].
Thusy~-nok--all -seller6--or --lessors -of--goods--to--be -leased--are
ineluded-within-the-cet-of-persons-to--be -glven-notice -of-default,
ag--suppliersr " b

finance lease i ice rul

3. Subsection (3)(b) requires the lessee to glve the lessor
notice of litigation for infringement or the like. There is an

exception created in the case of a consumer lease. While such an ’

exception was considered for a finance lease, it was not created
because it was not necessary - the lessor in a finance lease does
not give a warranty agailnst infringement. Section 2A-211(2)
[Section 2-1211(2)]. Even though not required under subsection

(3)(b), the 1lessee who takes under & finance lease should,.

conslider giving notice of litigation for infringement or the like
to the supplier, because the lessee obtains the benefit of the
suppliers' promises subject to the suppliers' defenses or
claims. Sections 2A-209(1) ([Section 2-1209(1)] and 2-607(3)(b).

Cross References:

Sections 2-607(3)(b), 2A-103(1)(x) [Section 2-1103(2)(x)}.
2A-209(1) [Sectien 2-1209(1)]), 2A-210 [Section 2-1210]), 2A-211(1)
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[Section 2-1211(1)]. '2A-211(2) [Section 2-1211(2)], 2A-407
[Section 2-1407] official comment and 2A-517(1)(b) [Section
2-1517(1)(b)]. .

Definitional Cross References:

"Action”. Section 1-201(1).

“Agreement”. Section 1-201(3).

“Burden of establishing”. Section 1-201(8).

"Conforming". Section 2A-103(1)(d) [Section 2-1103(1)(d)].

“Consumer lease", Section 2A-103(1)(e) [Section
2-1103(1)(e)].

"Delivery". Sectlon 1-201(14).

"Discover". Section 1-201(25). C

“Finance leasse". Section 2A-103(1)(qg) {Section
2-1103(1)(g)].

“Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

“Knowledge”. Section 1-201(25). .

"Lease agreement". Section 2A-103(1) (k) [Section

2-1103(1)(k)].
"Lease contract", Section 2A-103(1)(1) [Section

2-1103(1)(1)]. )
“Lessee”. Section 2A-103(1)(n) [Section 2-1103(1)(n)].
“"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].
"Notice”. . Section 1-201(25).
“Notifies". Section 1-201(26).
“Person”. Section 1-201(30).
"Reasonable time". Section 1-204(1) and (2).
"Receipt". Section 2-103(1)(c).
“"Remedy"”. Section 1-201(34).
"Seasonably". Section 1-204(3).
“Supplier”. Section 2A-103(1)(x) [Section 2-1103(1)(x)}.
"Writtem”. Section 1-201(46).

1991 MAINE COMMENT
Sec. 2-516 permits a lessee in a consumer lease to preserve
remedies by notifying either the lessor or any assignee of the
lessor of any default.'

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1517." the following:

*UNIFORM COMMENT
Uniform Statutory Sourcer Section 2-608.

Changes: Revised to reflect leasing practices and terminology.
Note that in the case of a finance lease the lessee retains a
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" limited right to revoke acceptance. Sections 2A-517(1)(b) and

2A-516 [Section 2-1517(1)(b) and 2-1516) official comment. Hew
subsections (2) and (3) added,

agreement. may provide that the lessee can revoke acceptance for
defaults by the lessor which in the absence of such an agreement
iql t 1 ia 1 Eficientl T ; . if
revocation., That 1s. the parties are free to contract on the
i W] o r 3

cancel the lease. -
Cross BReferemnces:

Seations Section 2A-516 [Section 2-1516) official comment
and-2A-617¢1){b).

Definitional Cross References:

. "Commercial unit"”, Section 2A-103(1)(c) [Section

2-1103(1)(c)].

“Conforming”. Section 2A-103(1)(d) [Section 2-1103(1)(d)}.

"piscover”. Section 1-201(25).

“Finance lease". Section 2A-103(1) (qg) [Section
2-1103(1)(g)}.

“Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

“Lessee”. Sectlon 2A-103(1)(n) [Section 2-1103(1)(n)}.

"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].

"Lot". Section 2A-103(1)(s) [Section 2-1103(1)(s)].

“Notifles." Sectlon 1-201(26).

“Reasonable time". Section 1-204(1) and (2).

"Rights". Section 1-201(36).

"Seasonably"”. Section 1-204(3).

“Value". Section 1-201(44).°
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Further amend the bill in section 3 by inserting at the end
of that part designated “§2-1518." the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-712.
Ch.anges§ Subsl;antlally revised.
Purposes:
1, Subsection (1) allows the lessee to take action to flx

its damages after default by the lessor. Such action may comnsist
of the purehase-or lease of goods. The decision to cover is a

function of commercial judgment, not a statutory mandate replete’

with sanctions for failure to comply. Cf. Section 9-507.

2, Subsection (2) states a rule for determining the amount
of lessee's damages provided that there is no agreement to the
contrary. The lessee's damages will be established using the new
lease agreement as a measure if the following three criteria are
met: (i) the 1lessee's cover 1s by lease agreement, (il) the
lease agreement is substantially similar to the original lease
agreement, and (11i) such cover was effected in good faith, and
in a commercially reasonable manner. Thus, .the lessee will be
entitled to recover from the lessor the present value, as of the
date of default gommencement of the term of the new Jease
agreement, of the difference--betweern rent under the new Jease

pareement applicable to that period which is comparable to the:

then remaining term of the original lease agreemept less the
present value of the rent reserved for the remaining -term under
the-new-lease-and the original lease, together with incidental or
consequential damages less expenses saved in consequence of the
lessor's default. Hete---that---the - reference---1n---Beektion
AA-51B(2}{a)-{Beatien-2-1618{2){a)}-1s--to--the--date-of-defaulk-nek
to-the-sdate-of--an-ovent -aE-defaulk~--An--event--of--default -under-a
lease--ag t--b 5 - & -default ~under--a-lease--agreament--only
after--the--enplratien--of--any--celevant --period--6E--grace--and
eempliance-with--any--notice--requirements--under--this--Article--and
the-leaco-~agreement «~-Amerdcan--Bar-Foundatdien, -~ -Gommentaries--en
Indenturesy---5—1 -ak-2H6-—21F-{1071)~-~-Seation--2A—501(1)-~-This
eonalusien-—lg--also--a-funstlon-oE-whether,-as-a matter —of -faekt-oF
law,--the--event ~of--default-has-been-vwalved -suspended--or-euredr
Seetiens-2A—103{4)--and-1-103. (Consequential damages may include
loss suffered by the lessee because of deprivation of the use of

ui ion of n w_1 X n If the
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lessee's cover does not satisfy the criteria of subsection (2),
Section 2A-519 [Section 2-1519] governs.

3. Two Of the three criteria to be met by the lessee are

‘familiar, but the concept of the new lease agreement being

substantially similar to the original lease agreement is not.
Given the many variables facing a party who- intends to lease
goods and the rapidity of change in the market place, the policy
decision was made not to draft with specificity. It was thought
unwise to seek to establish certainty at the cost of fairnmess.
Thus, the decision of whether the new lease agreement 1is
substantially similar to the original will be determined case by
case.

4. While the section does not draw a bright, line, it is
possible to describe some of the factors that should be
considered in finding that a new lease agreement is substantially
similar to the original. First, the goods subject to the new
lease agreement should be examined. For example, in a lease of
computer equipment the new 1lease might be for more modern
equipment. However, it may be that at the time of the lessor's
breach it was not possible to obtain the same type of goods in
the market place. Because the lessee's remedy under Section
2A-519 [Section 2-1519] is intended to place the lessee in
essentially the same position as if he -had covered, if goods
similar to those to have been delivered under the original lease
are not avallable, then the computer equipment in this
hypothetical should qualify as a commercially reasonable
substitute. §See Section 2-712(1).

5, Second, the various elements of the new lease agreement
should also be examined. Those elements include the-term--of -the
new--lease--{beeause--the--damages--are-~ealsulated--under--subseetian
{3)--as-the-difEe o —bet ~the--Lotal-rent--payable-for-~the
entire-term--of--the -new-lease-agreement-and--the-—remalnlng -term-of
the--eriginal--lease)}s the presence or absence of options to
purchase or release; the lessor's representations, warranties and
covenants to the lessee, as well as those to be provided by the
lessee to the lessor; and the services, 1f any, to be provided by
the lessor or by the lessee. All of these factors allocate cost
and risk between the lessor and the lessee and thus affect the
amount of rent to be pald, JIf the differences between the
original leage and the new lease can 'be easily valued, it would
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lessen wnile he O ginal leage req ad he laggee O 8 =
the usual cost of such insurance could be deducted fxom the rent
due under the new Jlease before determining the difference in

n W h W

6, Having examined the goode and the agreement, the test to
be applied is whether, in 1light of these comparisons, the new
lease agreement is substantially similar to the original 1lease
agreement. These findings should not be made with scientific
precision, as they are a function of economics, nor should they
be made independently with respect to the goods and each element
of the agreement, as it is important that. a sense of commercial
judgment pervade the finding. To establish the new lease as a
proper measure of damage under subsection (2), these factors,
taken as a whole, must result in a Einding that the new lease
agreement ‘is substantially similar to the original.

L__A_ng_lﬂmwmun&mllx.ﬂmumg_ma_ulginal

Crose References:
Sections 2-712(1), 2A-519 [Section 2-1519] and 9-507.
Definitional Cross References:

“Agreement”. Section 1-201(3).
"Contract"”. Section 1-201(11).
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"Good faith"., Sections 1-201(19) and 2-103(1)(b).
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].
“"Lease". Section 2A-103(1)(J) [Section 2-1103(1)(j)).

“Lease agreement”. Section 2A-103(1) (k) [Section
2-1103(1)(k) ).
"Lease contract”. Section 2A-103(1)(1) [Section

2-1103(1)(1)].
“Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].
"Party”. Section 1-201(29).
"Present value". Section
2-1103(1)(u)]).
"Purchase". Section 2A-103(1)(v) [Section 2-1103(1)(v)].*

2A-103(1) (u) (Section

Further amend the bill in section 3 by inserting at the end
of that part designated "sg_;ilﬂ‘" the following:

‘UNIFORM COMMENT
Uniform Statutory Source: Sections 2-713 and 2-714.
Changes: Substantially revised.
Purposes?

"l. Subsection (1), a revised version of the provisions of
Section 2-713(1), states the basic rule governing the measure of
lessee's damages for non-delivery or repudiation by the lessor or .
for rightful rejection or revocation of acceptance by the
lessee. This measure will apply, absent agreement to the
contrary, if the lessee does not cover or if the cover does not
qualify under Section 2A-518 [Section 2-1518). There is no
sanction for cover that does not gqualify.

2. The measure of damage is the present value, as of the
date of default, of the diﬁﬁasans& between market rent and for

original rent for the remaining term of = the lease. plus
b i less expenses saved 1n
consequence of the default. Note that the reference in Section
2A-519(1) ({Section 2-1519(1)] is to the date of default not to
the date of an event of default. An event of default under a
lease agreement becomes & default under a lease agreement only
after the expiration of any relevant period of grace and
compliance with any notice requirements under this Article and
the lease agreement. American Bar Foundation, Commentaries on
Indentures, § 5-1, at 216-217 (1971). Section 2A-501(1) [Section
2-1501(1)). This conclusion is also. a functioh of whether, as a
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matter of fact or law, the event of default has been waived,
suspended or cured. Sections 2A-103(4) ({Section 2-1103(4)] and
1-103.

3. Subsection (2), a revised version of the provisions of
Section 2-713(2), states the rule with respect to determining
market rent.

4, Subsection (3), a revised version of the provisions of
Section 2-714(1) and (3), states the measure of damages where
goods have been accepted and acceptance is not revoked. The
subsection epplies both to defaults which occur at the jinception

E_th n wh r C 1
failure to comply with an obligation to maintain the leased
goods, The measure in essence is the loss, in the ordinary
course of events, flowing from the default. '

5, Subsection (4), a revised version of the provisions of
Section 2-714(2), states the measure of damages for breach of
warranty. The measure In essence 1is the present value of the
difference hetween the value of the goods accepted and of the
goods if they had been as warranted.

6. Subgections (1}, (3) and (4) specifically state that the
subsections,
Cross References:

Sections 2-713(1), 2-713(2), 2-714 and Section -2A.518
[Section 2-1518}].

Definitional Cross References:

“"Conforming”., Section 2A-103(1)(4) [Section 2-1103(1)(4)}1.

"pelivery". Section 1-201(14).

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Lease". Section 2A-103(1)(j) [Section 2-1103(1)(3j)].

"Lease agreement”, Section 2A-103(1) (k) {Section
2-1103(1)(k)]. ’

"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)}.

“Notification”. Section 1-201(26).

"Present value”, Section 2A-103(1) (u) [Section

2-1103(1)(u)].
"Value". Section 1-201(44).°'
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Further amend the bill in section 3 by inserting at the end
of that part designated "S;:;Qggx" the following:

'UNIFORM COMMENT
Uniform Statutory Source: Section 2-715.
Changes: Revised to reflect leasing terminology and practices.
Purpoges:

Subsection (1), a revised version of the provisions of
Section 2-715(1), 1ists some examples of incidental damages
resulting from a lessor's default; the 1list 1s not exhaustive.
Subsection (1) makes clear that it applies not only to rightful
rejection, but also to justifiable revocation. )

Subsection (2), a revised version of the provisions of
Section 2-715(2), lists some examples of consequential damages
resulting from a lessor's default; the list is not exhaustive.
Cross References:

Section 2-715.

Definitionnl Cross References:

"Goods"”. ‘Section 2A- 163(1)(&) [Secélon 2—1103(1)(h)]

“Knows". Section 1-201(25).

"Lessee". Section 2A-103(1)(n) [Section 2- 1103(1)(n)]

"Lessor". Section 2A-103(1)(p) [Section 2- 1193(1)(p)]

"Person". Section 1-201(30).

"Receipt”. Section 2-103(1)(c).’

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1521," the following:

*UNIFORM COMMENT
Uniform Statutory Source: Sectlon 2-716.
Chnhges: Revised to reflect leasing practices and terminology;
and to expand the reference to the right of replevin in
subsection (3) to include other similar rights of the lessee.

Definitionnal Cross Beferences:

"Delivery”. Section 1-201(14).
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“Goods". Section 2A-103(1)(h) ([Section 2-1103(1)(h}].

"Lease contract®. Section 2A-103(1)(1) [Section
2-1103(1)(1)]-

"Lessee"”, Section 2A-103(1)(n) [Section 2-1103(1)(n)].

“Rights". Section 1-201(36). :

“Term". Section 1-201(42).°

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1522." the following:

*UNIFORM COMMENT
UniForm Statutory Source: Section 2-502.
Changes: Revised to reflect leasing practices and terminology.
Definitional Cross References:
"Conforming”. Section 2A-103(1)(d) (Section 2-1103(1)(d)].
“Goods”. Section 2A-103(1)(h). [Section 2-1103(1)(h)]
“Insolvent". Sectlon 1.201(23).
“Lease contract". Section 2A-103(1)(1) [Section
2-1103(1)(1)].
“Lessee”. Section 2A-103(1)(n) [Sectiop 2-1103(1)(n)].
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].
"Recelpt”. Section 2-103(1)(c) [Section 2-1103(1)(c)].
“Rights”. Section 1-201(36).° .

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1523," the followingt

'UNIFORM COMMENT
Uniform Statutory Source: Section 2-703.
Changes: Substantially revised.
Purposes:

1., ‘This--seetien Subsection (1) is an index to Sections
2A-524 through 2A-531 [Sections 2-1524 to 2-1531] and their

- effeot--on-the--lesser’s~-rights - and--remedies--upon-the--lessee’s

default ptates that the remedies provided in those sections are

nt w medl rovi
rem i h r m i a_right or
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tbe rights and remedies available under the Article; thus,-the

parties they can, among other things, raise--er--lewer--~the

_thresheld-that- gives rise--to--lesseels-defaulk-or provide that for

substantially impair the wvalue of the lease contract to the
lessor: they can also create a new scheme of rights and remedies
triggered by the occurrence of the default. Sections 2A~1Q3(4)
[Section 2-1103(4)] and 1-102(3).

3. Subsection (1), a substantially rewritten version of
Section 2-703, 1ists various cumulative remedies of the 1lessor
where the lessee wrongfully rejects or revokes acceptance, fails
to. make a payment when due, or repudiates, Section 3A-B601(4)
2A-501(2) and (4) (Section 2-1501(2) and (4)]. The subgection
also allows the lessor to exercise any contractual remedy. :

4. This Article rejects the any general doctrine of
election of remedy. Whether, in a particular case, one remedy
bars another, is a function of whether lessor has been put in as
good a position as if the lessee had fully performed the lease

contract. Multiple remedles are barred oply if the effect is to
put the lesgor in a better position than it would have been in
had the Jlessee fully performed under the _Jlease. Sections

Page 108-LR2394(2)




10
12
14
16
18
20
22
24
26
28
30
32
34
36
38
40
42
44
46

48

COMMITTEE AMENDMENT "A" to S.P. 680, L.D. 1802

2A-103(4) [Section 2-1103(4)]) . _2A-501(4), ([Section 2-1501(4)]
and 1-106(1).

5, Hypothetical: 1+ To better understand the application
of subparagraphs (a) through (e) [subsection (1), paragraphs (a)
to (c)], it is useful to review a hypothetical. Assume that A is
a merchant in the business of selling and leasing new bicycles of
various types. B is about to engage in the business of
subleasing bicycles to summer residents of and visitors to an
island resort. A, as lessor, has agreed to lease 60 bicycles to
B. While. there is one master lease, deliveries and terms are
staggered. 20 bicycles are to be delivered by A to B's island
location on June 1; the term of the lease of these bicycles is
four months. 20 bicycles are to be delivered by A to B's island
location on July 1; the term of the lease of these bicycles is
three months. Finally, 20 bicycles are to be delivered by A to
B's island location on August 1; the term of the lease of these
bicycles is twg months. B is obligated to pay rent to A on the
15th day of each month during the term for the lease. Rent is
$50 per month, per bicycle. B has no option to purchase or
release and must return the bicycles to A at the end of the term,
in good condition, reasonable wear and tear excepted. Since the
retail price of each bicycle is $400 and bicycles used in the
retail rental business have a useful economic life of 36 months,
this transaction creates a lease. Sections 2A-103(1)(j) [Section
2-1103(1)(j)] and 1-201(37).

3+ 6. A's current inventory of bicycles is not large.
Thus, upon signing the lease with B in February, A agreed to
purchase 60 new bicycles from A's principal manufacturer, with
special instructions to drop ship the bicycles to B's island

location in accordance with .the delivery schedule set forth in

the lease. N

3+ 7, The first shipment of 20 bicycles was received by B
on May 21. B inspected the bicycles, accepted the same as
conforming to the lease and signed a receipt of delivery and
acceptance. However, due to poor weather that summer, business
was terrible and B was unable to pay the rent due on June 15.
Pursuant to the lease A sent B notice of default and proceeded to
enforce his rights and remedies against B.

4. B, A's counsel first advised A that under Section
2A-510(2) [Section 2-1510(2)] and the terms of the lease B's
failure to pay was a default with respect to the whole. Thus, to
minimize A's continued exposure, A was advised to take possession
of the bicycles. If A had possession of the goods A could refuse
to deliver. Section 2A-525(1) ([Section 2-1525(1)]. However, the
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facts here are different. With respect to the bicycles in B's
possession, A has the right to take possession of the bicycles,
without breach of the peace. Section 2A-525(2) ([Section
2-1525(2)]. If B refuses to allow A access tdb the bicycles, A
can proceed by action, including replevin or injunctive relief.

B+ 9, With respect to the 40 bicycles that have not been
delivered, this Article provides various alternatives. First,
agsume that 20 of the remaining 40 bicycles have been
manufactured and delivered by the manufacturer to a carrier for
shipment to B. Given the size of the shipment, the carrier was
using a small truck for the delivery and the truck had not yet

.reached the lsland ferry when the manufacturer (at the request of

A) instructed the carrier to divert the shipment to A's place of
business. A's right to stop delivery is recognized under these
circumstances. Section 2A-526(1) [Section 2-1526(1)]). Second,
assume that the 20 remaining bicycles were in the process of
manufacture when B defaulted. A retains the right (as: between A
as lessor and B as lessee) to exercise reasonable commercial
judgment whether to complete manufacture or to dispose of the
unfinished goods for scrap. Since A is not the manufacturer and
A has a binding contract to buy the bicycles, A elected to allow
the manufacturer to complete the manufacture of the bicycles, but
instructed the manufacturer to deliver the completed bicycles to
A's place of business. Section 2A-524(2) [Section 2-1524(2)].

6+ 10, Thus, so far A has elected to exercisé the remedles
referred to 1in subparagraphs- [paragraphs] (b) through (d) in

‘subsection (1). None of these remedies bars any of the others

because A's election and enforcement merely resulted in A's
possession of the bicycles. Had B performed A would have
recovered possession of the bicycles. Thus A is in the process
of obtaining the benefit of his bargain. Note that A cou
in__ th i - i

- 1 .

?+ 11, A's counsel next would determine what action, if
any, should be taken with respect to the goods. As stated in
subparagraph [paragraph] (e) and as discussed Ffully in Section
2A-527(1) [Section 2-1527(1)] the lessor may, but has no
obligation to, dispose of the goods by lease,-sale-or-otherwise a
gsubstantially similar Jlease (indeed. the lessor hae no obligation
whatsoever to dispose of the goods at 2ll) and recover damages

wh nd r r

based on that action, but lessor will not be able to recover |

w r V!
damages which put it in a better pogition than performance would
have done. mnor will it be able to recover damages for losses
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which jt could have reasonably avoided. In this case, since A is
in the business of leasing and selling bicycles, A will probably
inventory the 60 bicycles for its retail trade.

8« 12, A's counsel then will determine which of the
variousy--alternakte means of ascertaining A's elaim-fer damages
against B will--be--eemputed are _ availasble. Subparagraph
[paragraph] (e) catalogues each relevant section. First, under
Section 2A-527(2) [Section 2-1527(2)] the amount of A's claim
will-be is computed by comparing the original lease between A and
B with any subsequent lease of the bicycles but only if the
subsequent lease is substantially similar to the priginal lease
contract. While the section does not define this term, the
official comment does establish some parameters. If, however, A
elects to lease the bicycles to his retail trade, it is unlikely
that the resulting lease will be substantially similar to the
original, as leases to retall customers are considerab'ly
different from leases to wholesale customers 1like B. 1f£,
however, the leases were subsgtantially similar, the damage claim
is for accrued and unpaid rent Lo the beginning of the new lease,
plus the present value as_of the same date. of the differeads
between-the rent reserved under beth-leases--Eor-ithe--balance-ef

their-terma the original lease for the balance of its term less

n £ r nder
wmmwwmmemuW
m igin , together with incidental damages less

expenses saved in consequence of the lessee‘'s default.

9« 13, If the new lease 1s not substantially similar or if
A elects to sell the hicycles or to hold the bicycles, damages
are computed under Section 2A-528 or 2A-529 [Section 2-1528 or
2-1529].

18~ 14, If A elects to pursue his claim under Section
2A-52B(1) [Section 2-1528(1)] the damage rule is the same as that
stated in Section 2A-527(2) [Section 2-1527(2)] except that

in r

possession of the goods or from the time when the lessor did or
could have regained possession and that the standard of
comparison is not tbe rent reserved under a substantially similar
lease entered into by the lessor but a market rent, as defined in
Section 2A-507 [Section 2-1507). Further, 1if the facts of this
hypothetical were more elaborate A may be able to establish that
the measure of damage under subsection (1) jis inadequate to put
him in the same position that B's performance would have, in

vwhich case A can claim the present value of his lost profits.
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11, 15, Yet another alternative for computing A's damage -
claim against B which will be availsble In some situations is
gtesarihed—»by recovery of the presept wvalue.  as of entry of

e texm under
Section 2A-529 [Section 2-1529). However, te use--this-formula-A
Rust, ~-among-~ether--things,~helé--the - bioyoles-~identified-din -the
lease-contract--for-Br--8ince-this-would-inalude-211--60--biayeles
and-~A--~ig--a -merchant;~--it --i6--unlikely --t0 ~-e0eeusr~--Furthes,
subseetien--{1}{a), --which-in--essence--allews--A-to -receive--the
present-value-ef-the-rent-reserved -undes-the -lease,-weuld-in-this
ease-apply--only-te-the 30 -bieyeles—accepted by -B-in Mag --With
rappeet~te Lhis formulation is not available if the goods have
been repossessed or tendered back to A. For the 20 bicycles
repossessed and the remaining 40 bicycles, esubseekien--1{b)-will
apply A will he able to recover the present value of the rent
only if A is unable to dispose of them, or circumstances indicate
the effort will be unavailing,-4sn--which-ease-the--damage -fermula
identigal-teo-the-one-sot--forth-in-(1)}(a)-will-apply. At If A has
prevailed in an action for the rept, at any time up to collection
of a judgment by A against B, A may might dispose of the
bicycles. In such case A's claim for damages against B 1is
governed by Section 2A-527 or 2A-52B [Sections 2-1527 . and
2-1528). Section 2A-529(3) [Section 2-1529(3)]. The resulting
recalculation of claim should reduce the amount recoverable by A
against B and the lessor is required to cause an appropriate
credit to be entered againgt the earlier judgment. However, the
nature of the post-judgment proceedings to resolve this issue,

and the sanctions for abuse a fallure to comply, if any, will be

determined by other law.

13+ 16, Finally, if the lease agreement had go provided
pursuant to subparagraph ([paragraph]l (f)., A's claim against B
would not be determined under any of these statutory formulae,
but pursuant to a liquidated damages clause. Section 2A-504(1)
[Section 2-1504(1)].

i3+ 17. These various methods of computing A's damage claim
against B are alternatives gubject to Section 2A-501(4) [Section
2-1501(4)]. However, the pursult of any one of these
alternatives is not a bar to, nor has it been barred by, A's
earlier action to obtain possession of the 60 bicycles. These
formulae, which vary as a function of an overt or implied
mitigation of damage theory, focus on allowing A a recovery of
the benefit of his bargain with B, Had B performed, A would have
received ‘the rent as well as the return of the 60 bicycles at the
end of the term.
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14, 18, Finally, A's counsel should also advise A of his
right to cancel the lease contract under subparagraph [paragraph]
(a). Section 2A-505(1) [Section 2-1505(1)]. Cancellation will
discharge all existing obligations but preserve A's rights and
remedies.

19. Subsection (2) recognizes that a lessor who is eptitled
to exercige the rights or to obtain a remedy granted by
gubsection (1) may choose not to do so., 1In such cases., the
léssor can recover damages as provided in subsection (2). For
example, for nop-payment of vent. the Jlegsor may decide not to

16+ 20, Subsection ¢(2}--is-mew-and (3) allows the lessor
access to the g remedy scheme ef provided in this Article as well
as that contained in the lease contract if the lessee is in
default for reasons other than those stated in subsection (1).
Note that the reference to this Article includes supplementary
principles of law and equity, e.g., fraud, misrepresentation and
duress. Sections 2A-103(4) [Section 2-1103(4)] and 1-103.

) 16- 21, There is no Gpecial treatment of the finance lease
in this section. Absent supplementary principles of law to the
contrary, in most cases the supplier will have no rights or
remedies against the defaulting 1lessee. Section 3A-300¢3}{(b}
2A-209(2)(ii) [Section 2-1209(2)(b)]. Given that the supplier
will look to the 1lessor for payment, this is appropriate.
However, there is a specific exception to this rule with respect
to the right to identify goods to the lease contract. Section
2A-524(2) [Section 2-1524(2)]. The parties are free to create a
different result in. a particular case. Sections 2A-103(4)

[Section 2-1103(4)] and 1-102(3).

Cross References:

Sections 1-102(3)., 1-103, 1-106(1), 1-201(37). 2-703,
2A-103(1)(3) [Section 2.1103(1)(3) 1. 2A-103(4) [Section
2-1103(4)], 3A-309¢3a3¢(b)} 2A-209({2)(ii) [Sectionm 2-1209(2)(b)].
2A-501(4) [Section 2-1501(4)]), 2A-504(1) [Sectlon 2-1504(1)],
2A-505(1), 2A-507 [Section 2-1507], 2A-510(2) [Section
2-1510(2)], 2A-524 through 2A-531 [Section 2-1524 to 2-1531],
2A-524(2) [Section 2-1524(2)], 2A-525(1) [Sectlon 2-1525(1)],
2A-525(2) [Sectiom 2-1525(2)], ZA—SZG(I) [Section 2-1526(1)],
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2A~527(1) [Section 2-1527(1)], 2A-527(2) [Section 2-1527(2)].
2A-528(1) [Section 2-1528(1)] end 2A-529(3) [Section 2-1529(3)].

Definitional Cross References:

"Delivery". Section 1-201(14).

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Installment lease contract". Section 2A-103(1)(i) ([Section
2-1103(1)(1)].

“Lease contract”,- Section 2A-103(1)(1) [Section
2-1103(1)(1)].

"Lessee"”. Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor”. Section 2A-103(1)(p). [Section 2-1103(1)(p)]

"“Remedy". Section 1-201(34).

"Rights". Section 1-201(36).

"Value". Section 1-201(44).°'

Further amend the bill in section 3 by inserting at the end

of that part designated "§2-1524." the following:
*UNIFORM COMMENT

Uniform Statutory Source: Section 2-704. -
Changes: Revised to reflect leasing practices’ and terminology.

Purposes: The remedies provided by this section are available to

the 1lessor (1) if there has been a default by the lessee which

falls within Section 2A-523(1) [Section 2-1523(1)] or

2A-523(3)(a) [Section 2-1523(3)(a)]), or (ii) if there has been
any other default for which the lease contract gives the lessor’
‘the remedies provided by this section. Under "(ii)"”, the lease

contract may give the lessor the remedies of identification and

disposition provided by this section in various ways. For

example, a lease provision might specifically refer to the

remedies of identification and disposition,- or it might refer to’
this section by number (i.e., 2A-524 [Section 2-1524]), or it

might do so by a more general reference such as “all rights and

remedies provided by Article 2A for default by the lessee."

Pefinitional Cross References:

"Aggrieved party”. Section 1-201(2). ’ . .
“Conforming". Section 2A-103(1)(d) [Section 2-1103(1)(d)]. .
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].
“Learn”. Section 1-201(25). :

"Lease". Section 2A-103(1).(j) [Section 2-1103(1)(3j)].
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“lLease contract". Section 2A-103(1)(1) [Section
2-1103(1)(1)]). i
“Leggor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].
"Rights". Section 1-201(36).
"Supplier”. Section 2A-103(1)(x) ([Section 2-1103(1)(x)].
"Value". Section 1-201(44).°

Further amend the biIl-in section 3 by inserting at the end
of that part designated *§2-1525," the following:

'UNIFORM COMMENT
Uniform Statutory Source: Seetiem Sections 2-702(1) and 9-503.
Changes: -Substentially revised,
Purposes:

1, Subsection (1), a revised version of the provisions of
Section 2-702(1), allows the lessor to refuse to deliver goods if
the lessee is insolvent. Note that the provisions of Section
2-702(2), granting . the wunpaid seller certain rights . of
reclamation, were not incorporated in this section. Subsection
(2) made this unnecessary. ’

2. Subsection (2), a revised version of the provisions of
Section 9-503, allows the lessor, on a_ Section 2A-523(1) or
2A-523(3)(a) [Section 2-1523(1) or Section 2-1523(3)(a)] default
by the lessee, the right to take possession of or reclaim the

goodss, __Also, the lessor can contract for the right to take

Therefore, since the lessee's insolvency is an event of default
in a standard lease agreement, subsection (2) is the functional
equivalent of Section 2-702(2). Further, subsection (2)
sanctions the classic crate and delivery clause obligating the
lessee to assemble the goods and to make them available to the
lessor. Finally, the lessor may leave the goods in place, render
them unusable (if they are goods employed in trade or .business),
and dispose'of them on the lessee’'s premises.

3. Subsection (3), a revised version of the provisions of
Section 9-503, allows the lessor to proceed under subsection (2)
without judicial process, absent breach of the peace, or 'by
action. Sections 2A-501(3) [Section 2-1501(3)], 2A-103(4)
[Section 2-1103(4)]) and 1-201(1). In the appropriate case. action
includes injunctive relief. Clark Equip. Co. v. Armstrong Equip.
Co., 431 F.2d 54 (5th cir. 1970), cert. denied, 402 U.S5. 909
(1971). This Section, as well as a number of other Sections. in
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this Part, are included in the Article to codify the lessor's
common law right to protect the lessor's reversionary interest in
the goods. Section 2A-103(1)(q) [Section 2-1103(1)(g)]. These
Sections are intended to supplement and not displace principles
of law and equity with respect to the protection of such
interest. Sections 2A-103(4). [Section 2-1103(4)] and 1-103.
Such principles apply imn many instances, e.g., loss or damage to
goods if risk of loss passes to the lessee, failure of the lessee
to return goods to the lessor in the condition stipulated in the
lease, and refusal of the lessee to return goods to the lessor
after termination or cancellation of the lease. §See also Section
- n 2-

Cross References:

Sections 1-106(2), 2-702(1), 2-702(2), 2A-103(4) [Section
2-1103(4)]. 2A-501(3) [Section 2-1501(3)], 2A-532 [Section
2-1532] and 9-503.

Definitional Croes References:

"Action". Section 1-201(1).

*pelivery". Section 1-201(14).

"Discover". Section 1-201(25).

"Goods". ‘Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"*Insolvent”. Section 1-201(23).

"Lease contract". Section
2-1103(1)(1)].

"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].-

“"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].

"Party". Section 1-201(29).

"Rights". Section 1-201(36)."'

2A-103(1) (1) [Section

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1526." the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-705.
Changes: Revised to reflect leasing practices and terminology.
Definitional Cross References:
' *Bill of lading". Section 1-201(6).
"Delivery". Section 1-201(14).

"Discover". Section 1-201(25).
"Goods™. Section 2A-103(1)(h) [Section 2- 1103(1)(h)]
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"Insolvent”. Section 1-201(23). )

"Lease contract”. Section 2A-103(1)(1) [Section
2-1103(1)(1)].

"Lessee®. Section 2A-103(1)(n) [Section 2-1103(1)(n)].

"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].

*Notifies” and "Notification"”. Section 1-201(26).

“person”. Section 1-201(30).

"Receipt”. Section 2-103(1)(c).

"Remedy". Section 1-201(34).

“Rights"., Section 1-201(36).’

Further amend the bill in section 3 by inserting at the end
of that part designated "S&:].&ZJ_._" the following:

*UNIFORM COMMENT
Uniform Statutory Sourxce: ’ Section 2-706(1), (5) and (6).
Changes: Substantially revised.
Purposes:

1, Subgection (1), a revised version of the first sentence
of subsection 2-706(1), allows the lessor the right to dispose of
goods after a_statutory or other material default by the lessee
(even if the goods remain in the lessee’s possession - Section
2A-525(2) [Section 2-1525(2)]). er after the lessor refuses to
deliver or takes possession of the goods._or. Af agreed. after
other contractual default. The 1lessor's decision to exercise
this right is a function of a commercial judgment, not a
statutory mandate replete with sanctions for failure to comply.
Cf. Section 9-507. As. the owner of the goods, in the case of a
lessor, or as the prime lessee of the goods, in the case of a
sublessor, compulsory disposition of the goods is inconsistent
with the nature of the interest held by the lessor or the
sublessor and is not necessary because the interest held by the
lessee or the sublessee is not protected by a right of redemption
under the common 1law or this Article. Subsection 2A-527(5)
[Section 2-1527(5)].

2 The rule for . determining the measure of damages
recoverable by the lessor against the lessee is a function of
several wvariables. If ‘the 1lessor has elected to effect
disposition under subsection (1) and such disposition is by.lease
that qualifies under subsection (2), the measure of damages set
forth in subsection (2) will apply, absent agreement to the
contrary. Sections 2A-504 [Section 2-1504], 2A-103(4) [Section
2.1103(4)) and 1-102(3).
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3. The lessor's damages will be established using the_ new
lease agreement as a measure if the following three criteria are
satisfied: (i) the lessor disposed of the goods by lease, (ii)
the lease: agreement is substantially similar to the original
lease agreement, &nd (iii) such disposition was in good Faith,
and in a commercially reasonable manner. Thus, the 1lessor will
be entitled to recover from the lessee the accrued and unpaid
rent as of the date of default gommencement of the term of the
new_leaga, and the present value, as of the game date ef-defaunlt,
of the difference-betwsen-the rent reserved.under the--new-lease
and the original lease for the then xemaining term Jless the
present value as of the game date of the rent under the new lease

1 w rabhl

., together with
incidental damages less expenses saved in consequence of the
lessee’'s default. If the lessor's disposition does not satisfy
the criteria of subsection (2), the lessor may calculate its
claim against the lessee pursuant to Section 2A-528 [Section
2-1528]. Section 2A-523(1)(e) [Section 2-1523(1)(e)]. -Nete-that
the-reference—-in-Seetion-3A-537{3}{a)-and-{b)--ie-te-the-date-af
default-not-te-the -date--of-an--event-of--default———-An--event-ef
defaul b- under--a-lease-agreement--becomes--a-defaul t-under--a-lease
agreement--only - aftex--the - expiratien- ofE-any--relevant - poriod--ef
graee--and --gompliance- - with--any--notlee - requirements--undes--this
Artiele--and--tha--lease--agreementr-—--Ameriean~-Bar--Feundatieny-
Commentaries~-on-Indentures,-—~b~1,~~at-2316—231T -{1571}~---Eaakion
3A-501 {1} ~—~This--conclusion-is-alse--a--Eunakion -e £~ whether,--as-a
mattee--of--£aet--or-law,--the ~eveat--ok - defauvlt--has - been--waived,
suspended-er-eured~--5eatiens-2A-103(4}-~and-1-103~

4. Two of the three criteria to be met by the lessor are
familiar, but the concept of the new lease agreement that is
substantially similar to the original lease agreement is not.
Given the many variables facing a party who intends to lease
goods and the rapidity of change in the market. place, the policy
decision was made not to draft with specificity. It was thought
unwise to seek to establish certainty at the cost of Ffairness.
The decision of whether the new lease agreement is substantially
similar to the original will be determined case by case.

5, While the section does not draw a bright line, it is
possible to describe some of the factors that should be
considered in a finding that a new lease agreement is
substantially similar to the original. The various elements of
the new lease agreement should be examined. Those elements
include the--term--of -the -new--lease--(begause--the -damages--are
ealeulated--under--subgection--(3}--as--the--dlE£Earanae - betwean-the
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tetal-rent-payable-fer-the- entire -term -of -the-new-leace -agreement
and- the--remaining -lease -term- ef-the-eriginal-lease}s the options
to purchase or release; the lessor's representations, warranties
and covenants to the lessee as well as those to be provided by
the lessee to the lessor; and the services, 1if any., to be
provided by the lessor or by the lessee. All of these factors
allocate cost and risk between the lessor and the lessee and thus
affect the amount of rent to be paid. These findings should not
be made with scientific precision, as they are a function of
economics, nor should they be made independently, as it is
important that & sense of commercial judgment pervade the
finding. - See Section 2A-507(2) [Section 2-1507(2)]. To
establish the new lesse as a proper measure of damage under
subsection (2), these varlous factors, taken as a whole, must
result in a finding that the new lease agreement is substantially

similar to the original. If the differences between the original

ase pna i} 19

6. The following hypothetical illustrates the difficulty of
providing a bright 1line. Assume that A buysi a jumbo tractor for
$1 million and then leases the tractor to B for a term of 36
monthe. The tractor is delivered to and is accepted by B on May
1. On June 1 B falls to pay the monthly rent to A. B returns
the tractor to A, who immediately releases the tractor to C for a
term identical to the term remaining under the lease between A
and B. All terms and conditions under the lease between A and C
are identical to those .-under the original lease between A and B,
except that C does not provide any property damage or other
insurance coverage, and B agreed to provide complete coverage.
Coverage 1is expensive and difficult to obtain. The-new-lease
sheuld--he--viewed-as--nobk-substantially.-aimilar-to--the--eriginal~r
Heweveore,-if-the -lessos~seeks ~-a-recovery-under--Seotion-3A-538 -the

. Hew--leage--ean--be--intreduced--inte - evidence--to --ostablish--market

rent-(Seotion-2A—507),-with-a proper-allevande-for--the-leeseris

eost-of-replaeiny-the-lest-ineuranee-eoverage It s a_question of
fact whether it is so difficult to adjust the recovery to take

a n h £ W 1 in n
£ i h
iginal.
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8, Subsection (3), which is new, provides that if the
lessor's disposition is by 1lease that does not gqualify under
subsection (2), or is by sale or otherwise, Section 2A-528
[Section 2-1528] governs.

92, Subsection (4), a revised version of subsection
2-706(5), applies to protect a subsequent buyer or lessee who
buys or leases from the lessor in good faith and for value,
pursuant to a disposition under this section. Note that by its
terms, the rule in subsection 2A-304(1) [Section 2-1304(1)],
which provides that the subsequent lessee takes subject to the
original lease contract, is controlled by the rule stated in this
subsection.

10, Subsection (5), a revised version of subsectiod
2-706(6), provides that the lessor is not accountable to the
lessee for any profit made by the lessor on a disposition. This
rule follows from the fundamental premise of the bailment for
hire that the lessee under a lease of goods has no equity of
redemption to protect. )

Cross BReferences:
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Sections 1-102(3), 2-706(1), 2-706(5), 2-706(6), 2A-103(4)
[Section 2-1103(4)1, 2A-304(1) [Section 2-1304(1)], 2A-504
[Section 2-1504]), 2A-507(2) [Section 2-1507(2)]. 2A-523(1)(e)
[Section 2-1523(1)(e)]., 2A-525(2) [Section 2-1525(2)]1, 2A-527(5)
[Section 2-1527(5)], 2A-52B [Section 2-1528] and 9-507.

Definitional Cross References:

"Buyer” and "Buying". Section 2-103(1)(a).

"Delivery”. Section 1-201(14).

“Good faith”. Sections 1-201(19) and 2-103(1)(Db).

"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)].

"Lease”. Section 2A-103(1)(j) [Section 2-1103(1)(j)].

"Lease contract®. Section 2A-103(1)(1) [Section
2-1103(1)(1)].

"Lessee”., Section 2A-103(1)}(n) [Section 2-1103(1)(n)].

“Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)}].

"Present value". ~ Section 2A-103(1) (u) [Section
2-1103(1)(u)].

"Rights". Section 1-201(36).

"Sale”. Sectlon 2-106(1).

"Security interest". Section 1-201(37).

"Value”. Section 1-201(44).°

Further amend the bill in section 3 by inserting.at the end
of that part designated "§2-1528," the following:

*UNIFORM COMMENT
Uniform Statutory Squrce: Section 2-708.
Changes: Substantially revised.
Purposes:

1, Subsection (1), a substantially revised version of
Section 2-70B8(1), states the basic rule governing the measure of
lessor's damages for Ron-aeeeptanee-er--repudiation-by-the-lesseos
ropudiation-ds--dofined -{Beetion-3A—402)-te-include-the -lesseels
poest-acceptance--default--for-fallure-Lo--pay~rFent--and--the-1iker a
default described jm Section 2A-523(1} or (3)(a) [Section

This measure will apply if the lessor elects to retaln the goods
(whether undelivered, returned by the lessee, or repossessed by
the lessor after acceptance and default by the lessee) or if the
lessor's disposition does not qualify under subsection 2A-527(2)
[Section 2-1527(2)]. Section 2A-527(3) [Section. 2-1527(3)].
Note that under some of these conditions, the lessor may recover
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damages from the lessee pursuant to the rule set forth in Section
2A-529 [Section 2-1529]). There is no sanction for disposition
that does not gqualify under subsection 2A-527(2) [Section
2-1527(2)]. Application of the rule set forth in this section is
subject to agreement to the contrary. Sections 2A-504 [Section
2-1504), 2A-103(4) [Section 2-1103(4)] and 1-102(3).

2, The If the Jlessee hag npever taken possession of the
goods, the measure of damage is the accrued and unpaid rent as of
the date of default together with the present value, as of the
date of default, of the differenee-between-market-rent--and -the
original rent for the remaining term of the lease less the

r £ _th r , and incidental
damages, less expenses saved in consequence of the default. Note
that the reference in Section JA*EZB(lé(a)-qnu}-(b).gA—igg!l)(i)
and _(ii) [Section 2-1528(1)(a) and (b)] is to the date of default
not to the deste of an event of default.. An event of default
under a lease agreement becomes a default under a lease agreement
only after’ the expiration of any relevant period of grace and
compliance with any notice requirements under this Article and
the lease agreement. American Bar Foundation, Commentaries on
Indentures, 5-1, at 216-217 (1971). Section 2A-501(1) [Section
2-1501(1)]). This conclusion is also a function of whether, as a
matter of fact or law, the event of default has been waived,
suspended or cured. Sections 2A-103(4) [Section 2- 1103(4)] and
1-103. If the Iggggg has taken gggsgssxgn Qﬁ the goods. ;hg

3, Market rent will be computed pursuant to Section 2A-507
[Section 2-1507). In-the -Gase-of--a--defaulkt-by--the--lesses ~the
time--for--tendor--~should--be--interproted--as-~the--date--of--the
defaultr—~Ify-as-of-the--date--of -default -the-lossor-has-attampted
and--failed -te--obtain -passessien--of--the--goods,--the-lessor--hasy
ameng--vardous--additional--righte--and--remedies -a-cauvse-of ~astien
againat-the--lessee--£or-d gea--d to--1688 -0 f--use- oL -peaeessian
ef-the-goods- between -the -date-of-default--and--the--date-tho-lesaer
ebtains-pessession- of ~the-geods~—-Seotions 3A-525(3)~-2A-103{4},
1-303{}}v—-Bee--also- -Seakion~3A-B30+--This--conclusion-ts-aritieal
te - an--dmportant- policy -deslsion-te-protect-the--lesseorls-residual
interest~in-the-goodsr--Beetion-3A-103¢1)(q)}~

4, Subsection (2), a somewhat revised version of -the

.provisions of subsection 2-708(2) [Section 2-708(2)], states a
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measure of damages which applies in-each-pase--that-subseetlen-(1}
applies--but if the measure of demages in subsection (1) 1is
inadequate to put the lessor in as good a position as performance
would have. The measure of damage is the 1lessor's profit,
including overhead, together with incidental damages, with
allowance for costs reasonably incurred and credit for payments
or proceeds of disposition. In determining the amount of due
credit with respect to proceeds of disposition a proper value
should be attributed to the lessor's residual interest in the
goods. Sectione 2A-103(1)(q) [Section 2-1103(1)(q)] and
2A-507(4) [Section 2-1507(4)].

5. In calculating profit, a court should include any
axpected appreciation of the goods, e.g. the foal of a leased
brood mare. Because this subsection is intended to give the
lessor the benefit of the bargain, a court should consider any
reasonable benefit or profit expected by the 1lessor from the
performance .0of the lease agreement. See Honeywell, Inc. v.
Lithonia Lighting, Inc., 317 F. Supp. 406, 413 (N.D. Ga. 1970),
Locks v. Wade, 36 N.J. Super. 128, 131, 114 A.2d 875, 877 (Super.
Ct. App. Div. 1955). Further, in calculating profit the concept
of present value sheuld mugt be given effect. Taylor wv.
Commercial Credit Equip. Corp., 170 Ga. App. 322, 316 S.E.2d 788
(Ct. App. 1984). See generally Section 2A-103(1)(u) [Section
2-1103(1)(u)].

Cross Beferences:

Sections 1-102(3), 2-708, 2A-103(1)(u) [Section
2-1103(1)(u)], 2A-402 [Section 2-1402}, 2A-504 [Section 2-1504},

2A-507 [Section 2-1507], ZA—.SZ'I(Z) [Section 2-1527(2)) and 2A-529.

[Section 2-1529].
Definitional Cross Beferencest

*Agreement”. Section 1-201(3).

"Goods". Sectlon 2A-103(1)(h) [Section 2-1103(1)(h)].

“Lease". Section 2A-103(1)(3) [Section 2-1103(1)(j)].

“Lease agreement”. Section 2A-103(1) (k) [Section
2-1103(1) (k) ].

“Legsee". Section 2A-103(1)(n) [Section 2-1103(1)(n)}.

"Lessor”. Section 2A-103(1)(p) [Section 2-1103(1)(p)].

“"Party". Section 1-201(29).

"Present value”. Section 2A—103(1)(u[ [Section
2-1103(1)(u)].

" »Sale". Section 2-106(1).'
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Further amend the bill in section 3 in that part designated
v§2-1529," in subsection 1 in paragraph (a) in subparagraph (1ii)
in the 1last line (page 51, 1line 3 in L.D.) by striking out the
following: “default,” and Inserting in its place the following:
‘default; and’ - ’

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1529." the following:

*UNIFORM COMMENT
Uniform Sl:ul:ul:o’r'y Source: Sectlon 2-709,.
Changes: Suhstantially revised.

Purposes! Hubeestien-{1)--provides -another-method of -determining
the--measure - of--leseorta--damages - after-—dofault-by-—the -lesseer
Abesent--agreement- -to - the~--gontrary —{Seetion-2A—504),--this -Artiele
provides--the --10850F - - -in - -thie-- seotion--and--the--twe--preeceding
seetienar—--three---alternate---metheds—--ef---gemputing---damages
reeeverable--£rom - the--defaulting--lessee - {Bection-3A-533¢(L} (e} )}~
Fhia-section,--as--well- as--the -twe -preseding-:ceotions,--applies-te
goede--aubjent--te--the--lease,--even--if--guoh--geeda--have--been
repenssesned--Erom --the--lessee-—or ~-otherwlse - (Bection--3A-B36(3} )}~
Thie- {6 -a-departure- from-Section-2-709,-the--statutory-analeguer
The--departure —is-not--curprising—-given-the--essential--differenss
betvween-a-sale-and-a-lease~

Absent-the-right-te- repossess-the--goods-the -reeevery-stated
in-cubsection-{1MHa) -would -net--gompensate--the-lesser-for--hig-ef
he¥-1066~--Consider-a--lease--of -a-earpet-aleaner-by--A to--B,--for-a
term- of -bwe ~-days.---A-purehased--the-—carpet-eleaner-£or--§500-00+~
The - rent--for--the -twe -day- term-ie--$75.00,-~1£-B--defaulted--by-net
paying- the-rent--and-refusing- to--retuen -the - carpet--oleaner-and-A
wag- not--allowad -te - fepesses6--the--garpet -eleanesry--the--measure -ef
damage-&stated-4n-thig -sestlon-weuld-allew-a- regovery of -not-mere
than-§76.00,--tegether ~-with--incidental--damagesr--The-rule--ctated

. in- this--Artiole,-whieh-allevws--the--lesser - the- right--to--repessess

the- goods--from -the-lessee--and--to-reeever--& ges,--l6--eencistent
with-the--lessor s -evwnership--of--the ~ goede+~~-Dekoven -Preceedings
After-Pefault--by -the -Lessoe-Under--a -True -Lease- of--Equipment--in
1G-P~- Coogan--W.~-Hogan - -Pv-Vagte,- Becured -Transackions--Under-the
Uniform-- Commercial-- Goder---39B.06 [4}--(1986)~~—--Fhe—-statutery
snaleguer-Seetion-2-—709,-only- provides -an-aakion-£or -the-priee-of
the - goods--60ld-whieh-is--consistent ~with- the- seller's -agreemant
te-dispese-of--all of -his-eor-her-fighty-tdtle -and--interest-in-the
geeds- te--the--buyerr--That-measure--of -4 ge-weuld--not--have -been
apprepriate--hore--26-the--leccer's--agreement--is - Lo-- dicpose--ef
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pesseseion-and-use--of--the--goeds - fer-a--terms--the -bargain-ineludes
the - return--e £ --the--geeds --at--the - end--o £ - the--term --I&-would--be
anemaleus--to--allew-the -leseee-to--impreve--on-the--bargain,-i.ev
retain-the-geedsy-solely- by virtue-of--his -or -her-default, -even-if
that - had--been--balanced -by--allowlng -the -lesc0F - £0--5u8--£0-~FOEOVEF
the-priee-er-value-ef-the-geedss

The-measure--of--the -lesserts -damages~under-this-section-is-a
funotion-—of ——a--two—part---ruler—--Fisst, -—-subparagraph--{1}{a}
establishea-a-rule--of -Feeovery -wikh- respect- to--goods-~acecepted-by
the-lessee--feven-kE-reposcessed--by--the-lessor)--and with -respeat
te--confoxming--geads--lost- 4 ged --within--a--eemmeraially
reagonable-time--aftor -Fisk-of-loas--passed-te-+the -lesseer~-Thuay
roading-cubsections--(1)~—(3)--and~4{3)-Ltogether, -1 -accepted -goods
aro-rope&sessed-by--the--lessor~and-the-lessor--holds--the -goeds-fer
the-lessee--for--the--balance —of - the- termy -lessor'-s--darages--will-be
ealaul ated- purcuant--to -eubsegtion-{(IH{-a)y--1E-the--lessor-leasear
selle--or--otherwise - disposes-—of - the--goods.-gubsestion-{1)(a)-is
inapplieable-and- the-le g ges--will-be-ealoulated-purauant
te--Seotion--2A-538,-unlees—-the--lessorts --disposition - was--by--a
substantially--pimilar--lease,—-tn--swhioh-case--8eetion--3A-537(2}
applien~---Bocend,--subparagraph--{1)}(b}--establiches--a--rule--of
regovery-with--respect -te-goods--tdentified-to- the--lease -dontrast
{buk- not--accepted -by- the--lossse —-aee--subparagraph--(1)-{a))-~enly
if-the -lessor-i6-unable,--after -reasonable-effort,--to--dispose-of
them--at -a--reasonable -price, - or--1f--olrcumstances - dndicate--tha
effort-would-be-unavailingr

As-a-ceonditien- to- the-lessor's -election -to -employ-the-methed
to--meagure--the --lessor's-~alain--agatnet-~the-lessee.-det-forkh-in
subsestien-{1}),-the-lessor-must -comply-—with -subsestion-(2}r-whieh
peevides-that,-with--one~enception,-geods-ddentified--to--tha-lease
eontragk--and -in--the-lessor's-eentrel-—{vhether -asg--a-vesult--of
ropocaassion- or-—-atherwice)-must--be--held. for--the-lessea-—£or-the

balanee-ef-the--lease -term-—--Thie-eliminates--the-poesibility ef-a-

deuble--recovery - by--the - lessor--and--preserves - the--value - -of--the
leascheld-estate-te-the-leegseser
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ljmited to the damages it would have suffered had it taken back
he goods. The rule in Article 2 that the seller can recover the

41

Page 126-LR2394(2)




10

12

14

16

18

20

22

"24

26

28

30

32

34

36

38

40

42

44

46

48

COMMITTEE AMENDMENT 'f\" to S.P. 680, L.D. 1802

damaged for the lessee, Subsection (3) creates an exceptlon to
the subgsection (2) requirement get--forth--as-a -conditien--te

subseetien-{1),-that--goods--ldentlEled -te- the--contraot--and-in-the
leseorls-eentrel-be-held- by -the-lessor --(5eetion-3A-620¢2}}- Xf
the lessor disposes of those goods prior to collection of the
judgment (whether as a matter of law or agreement), the lessor's
recovery is governed by the measure of damages in Section 2A-527
[Section 2-1527) if the disposition 1is by 1lease that . is
substantially similar to the original lease, or otherwise by the
measure of damages in Section 2A-528. [Section 2-1528]. Section
2A-523 :[Section 2-1523) official comment Numbes-1ls

The --relationship -between--subseetlons - {(23)--and--(3) -ds--bast
stated- by -examining -a--hypothetical ~--Assume-the--lease-46--for-a
term--of- - tWe- years-- and--after - default--by-the--lesses--the--lesser
reeovers--the--goods - £rem- the--lessee -and-obtains--jud t-~againgk
the-lessee-for- damages- pursuant--to--subsection - (—L)—-—-—I-E-!ehe legsorF
helds-the- goods--60--recdovered -untll - the - end- of--the--two -year-termy
any--subsegquent--dispssition-will--have -ne--effeot-en--the -lesseris
5udgmenhv-;-l-fv——however—,-—bhe-—lesses-determines—ﬂm&--&h&-l—ess&e—is
judgment-preef, - the--lessor -might-be-wise-to—-dispose of -the -geods
befere--tho --end--ef--the - remaining -lease--ktermy --oven - though--the
ameuRt-that-the -lesser -then-will-be-allewed-te-recover--£rom-the
lesseer--aa--determined -by--the - provicions--ef--Seation - 2Ab27--erF
3A-538,--i6--less--than-the--judgment ~--Subsection--{3) - allows--the
less0r-ke-make- this-eleotlon -at-any--time before -esllestion-eE-the
judgment

4.. Subsection (4), which is new, further reinforces the
requisites of Subsection (2).
damages obtained by the lessor against the lessee pursuant to
subsection (1) is satisfied, the lessee regains the right to use
and possession of the remaining goods for the balance of the
original lease term; a partial gatisfaction of the judgment
creates no right in the lessee to use and possession of the goods.

5. The relationship between subsections (2) and (4) is
important to understand. Subsection (2) requires the lessor to
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hold for the lessee identified goods in the lessor's possession.
Absent agreement to the contrary, whether in the 1lease or
otherwise, under most circumstances the requirement that the
lessor hold the goods for the lessee for the term will mean that

‘the 1lessor is not allowed to use them. Sections 2A-103(4)

[Section 2-1203(4)] and 1-203. Further, the lessor's use of the
goods could be viewed as a disposition of the goods that would,
bar the lessor from recovery under this section, remitting the
lessor to the two preceding sections for a determination of the
lessor's claim for damages against the lessee.

6, Subsection (5), the analogue of subsection 2-709(3),
further reinforces the thrust of subsection (3) by stating that a
lessor who 1s held not entitled to rent under this section has
not elected a remedy; the lessor must be awarded .damages under
Sections 2A-527 and 2A-528 [Sections 2-1527 and 2-1528]. This is
a function of two significant policies of this .Article - that
regort to a remedy is optional, unless expressly agreed to be
exclusive (Section 2A-503(2) ([Section 2-1503(2)]) and that rights
and remedies provided in this Article generally are cumulative.
(Section 2A-501(2) and (4) [Section 2-1501(2) and (4)]).

Cross References:

Sections .1-203, 2-709, 2-709(3), 2A-103(4) [Section
2-1103(4)], 2A-501(2) ([Section 2-1501(2)]), 2A-501(4) [Section
2-1501(4)), 2A-503(2) = [Section 2-1503(2)], 2A-504 [Section
2-1504], 2A-523(1)(e) [Section 2-1523(1)(e)], 2A-525(2) [Section
2-1525(2)), 2A-527 [Section 2-1527], 2A-528 ([Section 2-1528) and
2A-529(2) [Section 2-1529(2)].

Definitional Cross Beferences:

“Action”. Section 1-201(1).

"Conforming". Section 2A-103(1)(d) [Section 2-1103(1)(d)].
“Goods”., Section 2A-103(1)(h) [Section 2-1103(1)(h)].
"Lease". Section 2A-103(1)(j) [Section 2-1103(1)(j)).

"Lease agreement”, Section - 2A-103(1) (k) [Section
2-1103(1)(k)]. :
“Lease contract”. Section 2A-103(1)(1) [Section

2-1103(1)(1)]. ‘ _
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1){(n)].
"Lessor". Section 2A-103(1)(p) [Section 2-1103(1)(p)].
"Present value". Section 2A-103(1) (u) [Section
2-1103(1)(u)]. ‘
“"Reasonable time". Section 1-204(1) and (2).r
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Further amend the bill in section 3 by lnserting at the end
of that part designated "§2-1530," the following:

*UNIFORM COMMENT
Uniform Statutory Sourcet Section 2-710.
Changes: Revised to reflect leasing practices and terminology.
Definitional Cross References:
“Aggrieved party”. Section 1-201(2).
"Delivery”. Bection 1-201(14). :
“Goods"., Section 2A-103(1)(h) [Section 2-1103(1)(h)].
"Lessee". Section 2A-103(1)(n) [Section 2-1103(1)(n)].
"Lessor", Section 2A-103(1)(p) {[Sectiom 2-1103(1)(p)].’'

Further amend the bill in section 3 by inserting at the end
of that part designated “§2-1531." the following:

*UNIFORM COMMENT
Uniform Statutory Source: Section 2-722.
Changes: Revised to reflect leasing practices and terminology.
Definitional Cross References:
"Action".‘ Section 1-201(1). .
"Goods". Section 2A-103(1)(h) [Section 2-1103(1)(h)]}.
"Lease contract”. Sectlon 2A-103(1)(1) [Section
2-1103(1)(1)].
"Lessee". Section 2A-103(1){(n) [Section 2-1103{(1)(n)].
"Lessor”. Bection 2A-103(1)(p) [Section 2-1103(1)(p)].
"Party". Section 1-201(29).
"Rights". Section 1-201(36).
"Security interest”. Section 1-201(37).°

Further amend the bill in section 3 by inserting at the end
of that part designated "§2-1532." the following: .

'UNIFORM COMMENT
. .
Purposes: This section recognizes the right of the lessor to
recover undex this Article (as well as under other law) from the

wi i
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condition of Jleased goods when returmed to the 1lessor. for
Eaillure to return the goods at the end of the lease. or for any
other default which causes loss or injury to the Jlessor's
jdual int t in tf 35, '
Further amend the bill in section 4 in that part designated
*§9-113." in the first paragraph in the last line (page 52, line
47 in L.D.) by inserting at the end the following: ‘'

Further smend the bill in section 4 in that part designated
*§9-113." in subsection (1) in the last line (page 52, line 50 in

L.D.) by striking out the following: "and" and inserting in its

place the following: ‘amd’

Further amend the bill by renumbering the sections to read
consecutively.

STATEMENT OF FACT

This amendment makes ‘the fpllowing changes from the original
bill.

In section 2-1103, subsection (1), paragraph (h) mobile
homes are included within the definition of *“goods.™

Section 2-1104 is amended to specify that “consumer
protection statute of this State" includes, but is not limited

' to, the Malne Unfair Trade Practices’ Act, Title 5, chapter 10;

the Maine Consumer Credit Code, Title 9-A; consumer loan and
lease agreement laws, Title 10, chapter 202: used car information
laws, Title 10, chapter 217; and warranties on new motor
vehicles, Title 10, chapter 203-A.

Section 2-1209 is amended to provide that in finance leases
that are consumer leases the supplier’'s ability to disclaim,
exclude or modify implied warranties ‘and remedies for breach of
warranty is governed by section 2-316, subsection (5).

Section 2-1214 is amended to provide that in a consumer
lease that is not a finance lease the 1lessor's abllity to
disclaim, . exclude or modify implied warranties or remedies for
breach of those- warrantles is governed by section 2-316,
subsection (5).

Section 2-1221 is amended to add an additional protection

for lessees when leased property 1is destroyed. It permits a
lessee who is not in default to substitute goods satisfactory to
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the lessor. It also permits the use of insurance to purchase
substitute goods or, at the consumer's option, insurance proceeds
may be pald to the lessor with the lessee remaining liable for
only the insurance deductible plus any amounts owed because of a
prior default.

Section 2-1303, subsection (8) is amended to clarify that a
lessor's remedies with regard to a prohibited transfer or a
transfer that results in default is subject to the duty of the
lessor to mitigate damages.

Section 2-1516 is amended to permit a lessee in a consumer
lease to preserve remedies by notifying either the lessor or any
assignee of the lessor of any default.

The amendment also adds the Uniform Comments that apply to
each section and Maine Comments as appropriate.

Reported by Senator Gauvreau for the Committee on Judiciary.

Reproduced and Distributed Pursuant to Senate Rule 12.

(3/25/92) (Filing No. S-695)
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