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Be it enacted lby the People of the State of Maine as follows:

559,

1987,

Sec. 1. 24 A MRSA §2364, sub-§4, JA, as enacted by PL 1987, c.
Pt. A, §4, is amended to read:

A. The uniform experience rating plan shall must be the
exclusive means for providing prospective premium
adjustments based upon the past claim experience of an
individual insured. . The experience rating plan must- provide
that the claims experience for the 3 most recent years for

which data is available must be considered on the following
basis.

(1) The claims and exposure for the most recent year
for which data is available must be given 45% weight.

(2) The claims and exposure for the 2nd most recent
vear for which data is available must be given 30%

weight.

(3) The claims and exposure for the 3rd most recent
year for which data is available must be given 25%

weight.

If data is available for only 2 vears of claims experience,
the weighting must be 60% for the most recent yvear and 40%
for the 2nd most recent year.

Sec. 2. 24-A MRSA §2364, sub-§4, JC-1 is enacted to read:

C-1. An experience or merit rating plan may not permit in
the calculation . of experience modification factors
consideration. of those lost-time cases attributable to
work-related injuries that are aggravations of any prior
lost-time work-related injury. The superintendent shall
adopt rules to protect employers from the impact of these
subsequent _injury claims and to equitably compensate
ingurers that provide coverage to these employers.

Sec. 3. 24-A MIRSA §2365, sub-§1, A and B, as enacted by PL
c. 559, Pt. A, §4, are amended to read:

A. Deductibles shall must be available for indemnity
benefits in amounts of $1,000 and $5,000 a claim, for claims
for medical  expenses only in the amount of $250 or less a
claim, and such other reasonable amounts as may be approved
by the superintendent.

B. The indemnity deductible form shall must provide that
the-elaim-shall claims for indemnity benefits be paid by the
applicable insurer,. which shall then be reimbursed by the
employer for any deductible amounts paid by the carrier.

N
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The employer shall-be is liable for reimbursement up to the
limit of the deductible. The medical deductible form must

provide that claims for medical expenses only, in the amount

250 or less, must be paid directly by the employer.

Sec. 4. 24-A MRSA §2366, sub-§1-A is enacted to read:

1-A. Rules. The superintendent may adopt rules for the

purpose of encouraging. workers' compensation insurers to take

workers' compensation policies out of the -residual market by
establishing credits applicable to any assessments that may be

ordered under section 2367 or bx ny other means. .
Sec. 5 24-A MRSA §2366, sub-§2, qB, as enacted by PL 1987, c.

559, Pt. A, §4, is amended to read:

B. An employer is eligible for insurance from the Accident
Prevention Account if:

(1) The employer has at least 2 lost-time c¢laims over

§10‘000 and a loss ratio greater than 1.00 over the
last 3 years for which data is available; and ~

(2) The employer has attempted to obtain insurance in
the voluntary market and has been refused by at least 2
insurers which write that insurance in this State.. For
the purpose of this section, an employer shati-be- is
considered to have been refused if offered insurance
only under a retfospective rating plan or plans.

Sec. 6. 24-A MRSA §2366, sub-§3, qJA and B, as enacted by PL

1987, c. 559, Pt. A, §4, are amended to read:

A. The Safety Pool is an insurance plan that provides for
an alternative source of insurance for employers with good
safety records and--is--intended--to---operate---within-—the
£ramework-of-the-voluntary-insuranee-markek.

. B, An employer shail-be is eligible for the Safety Pool if
that employer:

(1) Has had no more than one lost-time claim in the
last 3 years for which data is available, regardless of
the resulting loss ratio;

(2)  Has a loss ratio whieh that does not exceed 1.0 or

‘has had no more than 2 lost-time claims over $10,000
each, both over the last 3 years - for which data is
‘available; or

(3) Has been in business for 1less than 3 vyears,
provided that the eligibility shall---terminate
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tefminates if his the employer's loss ratio exceeds 1.0

and the employer. has at least 2 lost-time claims over
$10,000 each at the end of any year.

Sec.7. 24-A MRSA §2366, sub-§4, JA-1 is enmacted to read:

A-1. _The plan must include a procedure to,handle appeals

filed pursuant to.  Title 39, section 106, .subsection 2,
-paragraph B. ' ’

Sec. 8. 24-A MRSA §2366, sub-§5, JC is enacted to read:

C. .In a residual market rate proceeding, the superintendent
may order payment. of dividends to. insureds 1n the Safety

them.. . The sunerlntendent _may . adopt . rules establlshlnq a
dividend plan for. the Safety Pool to provide an incentive

for implementation of safety programs by insureds in the
pool. The superintendent may employ outside consultants to

assist in the development of these rules,. the costs of which
must be paid by the Safety Education and Training Fund

established under Title 26, section 61 to the extent that
funds are available.

Sec. 9. 24-A MRSA §2366, sub-§7-A is enacted to read:

7-A, Credits _ for gualifying safety  programs. The

superintendent may adopt rules to establish dividend plans and
premium credits of up to 10% of mnet annual premiums for

policyholders that establish gualifying safety programs. The

rules must identify the classifications by which policyholders
are eligible for the credits and establish c¢riteria for

qualifying safety programs and procedures to be followed by
servicing carriers in approving and auditing compliance with the
safety programs. The . _superintendent may employ ~ outside

consultants to assist in the development of rules under. this
subsection,  the costs of which must be paid by the Safety

Education and_ Training Fund established under Title 26, section

61 to the extent that funds are available.
Sec. 10. 39 MRSA §2, sub-§2, G is enacted to read:

G. "Avefage weekly wages, earnings or salary" does not
include fringe benefits, including but not limited to
employer payments for or contributions to a retirement,
pension, health and welfare, life insurance, training,
social security or other emplovee or dependent benefit plan
for the employee's or depéndent's benefit or any other
emplovee's dependent entitlement. : .

Sec. 11. 39 MRSA §2, sub-§13, as enacted by PL 1987, c. 409,

§2, is amended to read:
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13." Independent contractor. "Independent contractor" means
a person who pérforms services for another under contract, but
who is not under the essential control or superintendence of the
other person while performing those services. In determining
whether such a relationship exists, the commission shall consider
the following factors:

A. Whether or mot a contract exists for the person to
perform a certain piece or kind of work at a fixed price;

B. Whether or not the person employs assistants with the
right to supervise their activities;

C. Whether or not the pérson has an obligation to furnish
any necessary tools, supplies and materials;

D. Whether or not the person has the right to control the
progress of the work, except as to final results;.

E. Whether or not the work is part of the regﬁlar,busineés
of -the employer;

F. Whether or not the person's business or. occupation is
typically of an independent nature;

G. The amount of time for which the person is employed; and
H. The method of payment, whether by time or by job.

In applying these factors, the commission shall may not give any
particular factor a greater weight than any other factor, nor
shall may the existence or absence of any one factor be
decisive, The commission shall consider the  totality of the
relationship in determining whether an employer exercises
essential control or superintendence.of the person.

"Independent contractor" does not include any person engaged in

the logging industry other than a person whose logging activities
are limited to the sale of firewood to consumers or any person
participating in any construction proiject involving a
nonresidential project or the initial construction of any
residence. ‘

Sec. 12. 39 MIRSA §22-E is enacted to read:

22-KE. Proof of imsurance: logging and nonresidential
construction industries

Any person who employs, contracts with or otherwise engages

for compensation an individual who 1is engaged in the Jlogging
industry or participating in a construction project and is

Page 4-LR2624(1)
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section 2, ° subsection 13 must reguire  proof of workers'

compensation coverage before engaging the individual's services.

The Superintendent of Insurance shall prescribe the form of the
certificate to be provided by any workers' compensation insurer

as proof of coverage. Any person who fails to regquire proof of
insurance as_required by this section may be assessed a civil

penalty not to exceed $1,000 by the chair of the commission.
Sec. 13. 39 MRSA §51, sub-§1, as enacted by PL 1981, c. 200,

is amended to read:

1. Entitlement. If an employee who has not given notice of
his the employee's claim of common law or statutory rights of
action, or who has given the notice and has waived the same, as
provided in section 28, receives a personal injury arising out of
and in the course of his the employee's employment or is disabled
by occupational disease, he--shall the employee must be paid
compensation and furnished medical and other services by the
employer who has assented to become subject to this Act. An
injury does not arise out of and in the course of employment

unless it is demonstrated by clear and convincing evidence that

the employment is the predominant cause of the injury.

Entitlement for any personal injury or occupational disease must
be established by objective medical evidence.

Sec. 14. 39 MRSA §51-B, sub-§4, as repealed and replaced by PL
1989, c. 256, §1, is amended to read:

4, Compensation for impairment; compensation for medical
eXpenses. 'Compensation.for impairment under section 56-B shall
may not be paid before the date on which the injured employee
reaches the stage of maximum medical improvement. In_the event
of a dispute regarding the date on which the injured employee
reaches maximum medical improvement, a determination of maximum
medical improvement must be made’ by the independent medical
examiner. The parties may not controvert the medical decisions

- of the independent medical examiner. That compensation is due

and payable within 90 30 days after the employer has notice that
maximum medical improvement has heen attained. Compensation for
medical expenses, aids and other services under section 52 is due
and payable ‘within 75 days from the date that a request for
payment of these expenses is received.

Sec. 15. 39 MRSA §51-B, sub-§7, as amended by PL 1989, c. 502,
Pt. D, §22, is further amended to read:

7. HNotice of comtroversy. If the employer, prior to making
payments - under subsection 3, controverts the claim to
compensation, the employer shall file with the commission, within

Page 5-LR2624(1)
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14 days after an event which gives rise to an obligation to make
payments under subsection 3, a notice of controversy in a form

-prescribed by the commission. If the employer, prior to making

payments under subsection 4, -controverts the <claim to
compensation, the employer shall file with the commission, within
75 or 90 60 days, as applicable, after an event which gives rise
to an obligation to make payments under subsection 4, a notice of
controversy in a form prescribed. by the commission. The notice
shall must indicate the name of the claimant, name of the
employer, date of the alleged injury or death and the grounds
upon which the «claim to compensation is controverted. The
employer shall promptly furnish the employee with a copy of the
notice. . o

If, at the end of the l4-day period in subsection 3. or the 90-day

60-day or 75-day periods in subsection 4, the employer has not
filed the notice required by this subsection, the employer shall
begin payments as required under those subsections. In the case
of compensation for incapacity under subsection 3, the employer
may cease payments and file with the commission a notice of
controversy, only as provided in this subsection, no later than
44-days-after -an--event which-gives-rise-to—-an obligation -to-make

- paymenkts--under--subsection-3 60 days after receipt of the
. diagnostic medical report reguired by sﬁbsection 7-A. Failure to

file the required notice of controversy prior to the expiration
of the 44-day 60-day period, in the case of compensation under
subsection 3, constitutes acceptance by the emplbyer‘ of the
compensability of the injury or death. Failure to file the
required notice of controversy does not constitute such an
acceptance by the employer when it is shown that the failure was
due to employee fraud or excusable neglect by the employer,
except when payment has been made and a notice of controversy is
not filed within 44 60 days of that payment. Failure to file the
required notice of controversy prior to the expiration of the
90-day 60-day period under subsection 4 constitutes acceptance by
the employer of the extent of impairment claimed. Failure to
file the required notice of controversy prior to the expiration
of the 75-day period under subsection 4 for compensation for
medical expenses, aids or other services pursuant to section 52
constitutes acceptance by the employer of the reasonableness and
propriety of the specific medical services for which compensation
is claimed and requires payment for those services, but does not
constitute acceptance of the compensability of the injury or
death. ’

If, at the end of the 44-day 60-day period the employer has not
filed a notice of controversy, or if, pursuant to a proceeding
before the commission, the employer is required to make payments,
the payments may not be decreased or suspended, except as
provided in section 100.

Sec. 16. 39 MRSA §51-B, §7-A is enacted to read:

Page 6-LR2624(1)
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7-A. Medical diagnosis required. Within 30 days from the
completion of a medical examination or within 30 ‘days from the
date notice of injury is given to the employer, whichever is
later, the employee's health care provider shall forward to the
emplover and to the employee a diagnostic medical ‘report for the
injury for which compensation is being claimed. The commission
may assess penalties, as set by rule by the commission, upon
health care providers who fail to comply with the 30-day

regulrement of this subsection.

Sec. 17. 39 MRSA §51-B, sub-§8, as smended by PL 1083, c. 682,

§6, is further amended to read:

8. Effect of payment. If, within the 44-day 60-day period
established in subsection 7 and after the payment of compensation

~for 1ncapac1ty without an award, the employer elects to

controvert the claim to compensation for incapacity, the payment
of compensation shall may not be considered to be an acceptance

"of the claim or an admission of liability. Notwithstanding the

provisions of section 99-C, the acceptance of compensation in any
case, except by decision or agreement, by the injured employee or
his that employee's dependents shall may not be considered an
admission by the employee or his that employee's dependents as to
the nature and scope of the employer's liability or a waiver of
the right to gquestion the amount of compensation or the duration
of the same or the nature‘of the injury and its consequences.

‘Sec. 18. 39 MRSA §52, as amended by PL 1989, c. 434, §8, is
further amended to read:

§52. Duties and rights of parties as to medical and other
services; cost : ' ~

An employee sustaining a personal injury arising out of and
in the course of his the employee's employment or is disabled by
occupational disease shall--be is entitled, to reasonable and
proper medical, surgical and Thospital services, nursing,
medicines, and mechanical, surgical aids, as needed, paid for by

- the employer. An injured employee shall--hawve- has the right to
make his the employee's own selection of a physician or surgeon '

authorized to practice as such under the laws of the State. Once

an employee selects a thsician; the employee may not change
physicians without seeking approval from the independent medical

" examiner or the employer. This provision does not 1limit an

emglpyee's,right to be treated by a specialist when a referral is
made by the employee's physician. Once an employee has begun
treatment with the specialist, the employee may not seek
treatment from a different specialist without prior approval from
the independent medical examiner or the ‘employer. The
independent medical examiner may only grant an employee's request
to change physicians oOr specialists in the event of unusual

Page 7-LR2624(1)
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circumstances such as the death or departure of the physician or
any other compelling circumstance. - '

Any employee sustaining a personal injury arising out of and -
in the course of his the employee's employment, provided the
injury relates to the scope of a chiropractor's practice, as
defined and regulated by statute, shall--be is entitled to
chiropractic services as provided by Title 32, chapter 9. An

employee's entitlement to chiropractic services is 1imited to 12
visits or 30 days from the initial chiropractic visit, whichever

comes first. ‘A duly licensed chiropractor shail-be is considered
competent to testify before the Workers' Compensation Commission.

An employee sustaining personal injury arising out of and in
the course of his the employee's employment, provided the injury
relates to -the foot, shall-be is entitled to an. examination,
diagnosis and treatment therefor from a podiatrist who is
licensed in the State ef--Maine and who has been granted the
degree of Doctor of Podiatric Medicine by an accredited school of
podiatry recognized by the Council of Education of the American
Podiatry Association. This examination may include diagnostic
s-Fays X _rays. Such a podiatrist is ‘competent to testify before
the Workers' Compensation Commission. '

In-every-ease-where If any services are procured or aids are
required by the employee, it shall-be-his is the employee's duty
to see that the employer is given prompt notice thereof. The
employer shall then make prompt payment for them to the provider
or supplier or reimburse the employee, in accordance with section
51-B, subsection -4, provided that the costs are necessary and
adequate and the charges reasonable; and furthér provided that it
shall--be is presumed that, in a jurisdiction outside of the

- United States that has a socialized medical program, payment of

the costs will be borné by the medical program and the employer
is not responsible for those costs under this section unless the
socialized medical program has made payment for services or aids
and requests reimbursement £rom the employer for the actual
amounts paid. The employer shall furnish artificial limbs, eyes,

.teeth, eyeglasses, hearing aids, orthopedic devices and other

physical aids made necessary by the injury and shall replace or

. renew the same when necessary £from wear and tear or physical

change of the employee. The employee or his the - employee's
counsel shall serve upon the employer or opposing counsel, within
7 days of the date of receipt by the employee or counsel,
complete copies of any medical reports or statements relating to
any treatment or. examination described in this section. The
employer, carrier or their the employer's or carrier's counsel
shall serve upon the employee or opposing counsel, within 7 days:

-of the receipt by the employer, carrier or counsel, complete

copies of any medical reports or statements relating to any.

" treatment or examination alleged by the employee or his the

employee's counsel to be covered by this section.

Page B-LR2624(1)
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An employer is not liable under this Act for charges for
health care services to an injured employee in excess of those
established under . section 52-B, except upon petition as
provided. The commission shall allow charges in excess of those

- provided under section 52-B agalnst the employer if the provider
_satlsfactorlly demonstrates to the--cemmissien an independent

medical examiner that his the independent medical examiner's

_serv1ces .were extraordlnary or that he the 1ndependent medical
‘examiner. 1ncurred extraordinary costs in treating the employee as
-compared - to those reasonably contemplated for . the services
. provided. An ;injured employee is not liable for any portlon of

the cost of medical serv1ces under this sectlon.

An employee is entitled toybavmentbor reimbursement for only

~'one set of diagnostic tests. including but not limited to

: laboratory tests, radlologlc procedures and. outpatlent surglcal
. procedures, . without . prior authorization bv the independent
'medical examiner or the employer, except in the event of medical
~emergencies. . Tt is the responsibility of every health care

_ provider to promptly transfer diagnostic testing results to any

other health. care provider who .furnishes services in connection
with the examination or treatment of the employee relating to any .

injury or disease for which compensation is claimed.

An eleovee shall purchase aenerlc druqs for treatment of an

»1n1urv or: dlsease for which compensation is claimed except when
.generic druqs are not available or when the emplovee's physician
-recommends-..in. _writing that the emplozee not use generic drugs.

Reguests. for payment or reimbursement for other than generic
drugs must be. accompanled by a statement from the pharmacist that
the generic drug was not available or the wrltten recommendatlon
from the ph151c1an.

Damage dand destruction to artificial limbs, eyes, teeth,

',eyeglasses,_hearing aids, orthopedicvdevices and other physical

aids in.the course of and arising out of the employment shall-be
are. considered an injury for the purposes of this Act. In-ecase If
such physical aids in use by the employee at the time of the
Ainjury . are themselves injured or destroyed, the commission in its
discretion may require that they be repaired or replaced by the

k Whenever there is any dlsagreement as to the proper costs of

comm1551on .for the determlnatlon thereof by 1ndependent
medlcal examlner.

Page 9-LR2624(1)
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- Upon request of an employee, the employer or carrier may
establish a program to pay for treatment by prayer or spiritual

‘ means by an accredlted practltloner.

The Superintendent of Insurance shall prescribe medical and
health ‘care expense forms for the purpose of collecting
information as required by Title 24-A, section 2371. An insurer
or self-insurer may withhold payment of medical and health care
fees to any provider who fails to complete and submit the
prescribed form, In the event the provider fails to properly
complete and submit the prescribed form or to follow any fee
schedule approved by the commission, the insurer or self-insurer
is not required to file a notice of controversy but may simply
notify the provider of the failure. In the case of a ‘dispute, any
interested party may pet1t10n the commission - to resolve the
dlspute. - ) : .

No claimant may incur liability for the cost of any-provided
medical or health care services resultlng from a provider's
failure to comply with this section.

Sec. 19. 39 MRSA §52-A, sub-§1, as amended"b‘y: PL 1989, “c.
668, is repealed.’ B "”"T

‘Sec. 20. 39 MRSA §52-A, sub-§2 as enacted by PL 1931, c. 514, ‘

§2, is amended to read:

2. Duties of health care prov1ders. Upen——Paymene --of-a
reasonable— fee,-ad1l All written 1nformat10n which that relates to

~an injury or disease for which compensatlon for lost time is

claimed shall,--within--10--days--after-written-reguest--by--kthe
employer-or--the -empleyee,-be--made -available - te‘i#m#ﬂ@apEf—making
the--regquestr--In--the--ease--of - & -request--by--the - em@%eye£7——Ehe'
request--shall--be - €KKKMEEHH£%P by—-a--eepy¥- 4H?~{b certificate-—of
authorisation-as--described -in-cubseection-1 must automatlcally be
forwarded to the employer and employee at the time it is

~created. Any health care provider who is Qrov1d1ng treatment for

an _injured employee shall provide a wrltten‘ report or office:

notes of the employee's condition and treatment to the employer
and the employee every 30 days, beginning with the first
treatment date. An employer may request. at any time{ medical

~ information concerning an employee's condition pertaining to the
"condition for which compensation is sought by providing written

guestions to the health care provider. The health care provider

must respond within 10 business days from  receipt of the

" request. Authorization from the employee is not required prior

to release of the medical information. Health care providers may
charge a reasonable fee for providing information "pursuant to

this subsection. In the event that an employee changes

physicians or is referred to _a different health care provider or

facility, any health care provider or facility having medical

Page 10-LR2624(1)
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records, Jincluding x rays, regarding the employee shall forward
all medical records relating to. an injury or disease for which
compensation is claimed to the next physician upon reguest of the
employee. - When an employee is.  scheduled to be treated by a

different physician or in a different facility, the employee
shall request that the records be tfansferred.

Sec. 21. 139 MRSA §52-C is enr;-xcted to read:

§52-C. Medical health care review

1. Purpose. In order " to ensure quality ' treatment for

injured employees and proper cost of services, the commission

shall provide for review of health care providers who render
services to injured employees by establishing a quality control

system consistent with the reguirements of this section. Review
of individual cases must be undertaken by an independent medical
examiner pursuant to the requirements of this section.

2. Peer review. Each case involving the provision of

medical or surgical services to an injured employee for more  than
3 months from the date of injury or medical costs that exceed

$10,000 must be referred to an indegendent medical examiner for

monitoring health care .provider services and hospital
utilization. This monitoring must include determinations

concerning the appropriateness of the service, whether the

_ treatment is_ necessary _and effective, the proper cost of

services, the qguality of the treatment and the right of providers
to receive payments under this Act for services rendered. _The

independent medical examiner shall also monitor services provided

by _health care professionals who have been the subject of

complaints and caseé selected on a random basis for purgoses of
evaluating the appropriateness of charges and performance. The
independent medical examiner shall report the results of  this
monitoring to the employee, the employer and the commission at
least monthiy. ’ ’

3. .Case management. The chair, with the advice of the
independent medical examiners. shall adopt rules establishing a

case management program for cases involving the provision of
medical services for'more than 3 months from the date of injurg
or medical costs that exceed $15,000. The rules must require
prior approval by the employer or an independent medical examiner
of any surgical procedure, hospitalization or proposeéd treatment,
with appropriate exceptions  for emergencies. The hospital or
health care grovider is responsible for obtaining any reguired
approval and neither the employer nor the employee is responsible’

for payment of the cost of —any medical services for which a
required approval is not obtained. ‘ :

4. Other pemnalties. Any health care‘Qrovider’who submits
false testimony or a false report ‘in connection with any claim

Page 11-LR2624(1)
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for Davment‘made under this Act, or repeatedly overcharges for

services or fails to comply with the preapproval requirements of

subsection 3 must be barred by order of the commission from
receiving an ayment under this Act for services rendered for a
period not to exceed one year in the first instance and 3 years
in the 2nd instance and the commission may permanently bar that

provider from eligibility for payment of services under this Act

thereafter.

Sec. 22. 39 MRSA §55-B, as amended by PL 1989, c. 575, is

further amended to read:
§55—B, Cbmpensation for partial-incapaCity

While the incapacity for work resulting from the injury is
partial, the employer shall pay the injured employee a weekly
compensation equal to 2/3 the difference, due to the injury,
between his the employee's average gross weekly wages, earning
earnings or salary before the injury and the weekly wages,

earnings ' or salary whieh--he that the employee is able to earn
after the injury, . but not more than the maximum benefit under

section 53- -B. Payments under this section sha}} may not continue
for longer than 400 430 weeks after maximum-medical--improvement

the date of injury.

This section applies only to employees injured on or after

- the1e££eeti?e—date—e§—this—seetien Novembe; 20, 1987.

Fer purposes,of aetermining an injured employee's degree of
incapacity under this section, the commission shall consider the
availability of work that the employee is able to perform ir-aand

.areund--the--employee!s-—community within this State and the

employee's ability to obtain such work considering the effects of
the employee s work-related injury. If no such work is available

in--and -around - ~the—-employee's —community within this State or if
the employee 1is unable to obtain such work in--and-areund--the

employeels--commundty within this State due to the effects of a
work-related injury, the employee's degree of incapacity under
this section is 100%.

Sec. 23. 39 MRSA §61 is amended to read:
§61. Injury or death due to willful intention or intoxzication
ry .

No compensation or -other benefits shall may be allowed for
the injury or death of an employee where when it is proved that
such was occasioned by hkis the employee's willful intention to
bring about .the injury or death of himself the employee or- of
another, or that the same. resulted from his the employee's
intoxication while on duty. This provision as to intoxication

- shatd does not apply, if the employer knew that the employee was

intoxicated or that he the employee was in the habit of becoming

‘Page 12-LR2624(1)
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intoxicated while on duty. For the purposes of this section, an

emplovee is considered - intoxicated if the employeé's blood
alcohol content is found to be .04 or more.

Sec. 24. 39 MRSA §71-A, as amended by PL 1989, c. 502, Pt. 3,

§§150 and 151, is repealed.

Sec. 25. 39 MIRSA §71-B is enacted to read: . V

71-B. Prohibition of lum sum_payments

"An_employer and employee may not by agreement discharge any

liability . for compensation. in whole or in part, by the

emplover's 1ump sum Davment of an amount

Sec. 26. 39 MIRSA §82 Suh-§3 fI is enacted to read:

I. The administrator shall conduct an evaluation of

'suitability after issuing an order for evaluation following
the receipt of either the 120—da¥ report from the  employer
or a request for services from an employee. The valuation
must be conducted by a person determined to be qualified by
the administrator and employed by the Office of Employment
Rehabilitation. Copies of the evaluation must be sent to

the employee and.the emplover.

After a finding of suitability., the administrator shall
oversee development of the rehabilitation plan in
conjunction with the employee. The plan must be developed
by a person determined to be gualified by the administrator.

The administrator. shall refer the employee to appropriate

sources of services for the implementation of the
rehabilitation plan in ° accordance with section 83,
subsection 4 - and section 85, subsection 2-A. The

administrater shall adopt rules for making such referrals to
persons approved under paragraph E. R :

Sec. 27. 39 MRSA §83, sub-§§2 to 4, as amended by PL 1989, c.

580, §9, are further amended to read:

2. Evaluation of suitability. An evaluation = of the
suitability of rehabilitation for the employee shall must be
submitted-to conducted by the administrator within 30 days after
an order of evaluation is made or is deemed to have been made by
the .administrator under section 85, subsection 1.

A. The evaluation of suitability shall must be done by a
previder-eof-rehabilitation- services--selected by -the-employee
£Eem——the——list——ei——appgeved——PsevadeEs——maintaaned——by—~the
administrater an authorized staff member of the Office of

‘Employment Rehabilitation.
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Bs—~If-the-employer- {ﬂEﬁHHH¥4H>4QH}4§EPLGYQG—S -seleetion,—£he
emp;eyef——ﬂﬁg}——seqaest—~4#}bh}n~-J£L——busrness—~4kﬁ&+—-aﬁtef
netification--of---that--seleetion--+that---the--adminictrater
seheéule—~a—4neebimg—4ﬁuﬂ£h};éuk—&&ﬁﬂgmmak days--between——the
empleyer,-the-employee--and--the--administrator-£or-the -purpese
e£—éiseussing—whieh—pfeviées-may—be—mutua;ly-aeeeptab;er

€+—~-The -~ fmﬁﬂ£5ﬁﬁk -shall--have--the--£inal- 4&y£HEHn} €mk~whaeh
appreved-provider-shall-be-utiligedr

D. The-provider-shall-evaluate -the-employeels--suitability
for--rehabilitaldon -vrder-+this--subechapter~ No employee may
be found to be suitable unless the following findings are’
made by the prewvider evaluator:

(1) The employee does not refuse to participate in the
rehabilitation process;

(2) The employee's treating physician certifies that
some reasonable assessment of the employee's residual
functioning capacities can be made; ’

(3) The employee's former employer certifies that the
employer is unlikely to return the employee to the
employee's former employment = position without
rehabilitation services or the rehabilitation prewvides
evaluator has made reasonable efforts to obtain this
certification without response from the employer:;

(4) The employee is unlikely to return to suitable
employment without the provision of rehabilitation
services; and .

(5) No litigation is pendinQ concerning - the
compensability of the employee's injury or benefits or
compensation due to the employee under this Act.

An employee who is found mnot- to' be suitable for
rehabilitation because of a failure to meet the criteria of
subparagraph (2) or (5)r may be reevaluated at a later date
when those criteria can be met.

3. Development of.plan. A rehabilitation plan shall must

be developed by a person determined to be gualified by the

administrator and submitted to the administrator within 60 days

after an order of plan development is made or is deemed to have
been made by the administrator under section 85, subsection 2.

Ar—-—gﬂ&%——Pl&n--i*ﬁgﬂr~JN}—EQEV€;9§eér—4ﬁf~—a—~{HHHHkkHP——Gf
rehabilitation--services -selected--by-the--employee--from-—-the
list-of-approved-preoviders-maintained-by-the-adminiskrator~
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B. In developing any plan, consideration shall must be

- given to the employee s quallflcatlons, including, but mnot
'11m1ted to:

(1) ‘The employee's work  history, including the
employee's prior earnings history;

(2) The employeefs interests;
(3) - The employee's aptitude;
(4)‘ The empleyee's education;
(5) The employee's skills;
(6) The employeefs work life expectancy:
(7) The loeality of employment:; and'
(8) The likelihood ef.feemployment.
C. A plan shall must include a job‘placeﬁent strategy and a

specific program of proposed actions designed and likely to
achieve job placement for the employee.

(1) The plan development shall must consider and the
plan may 1nc1ude a prov151on for trial work periods not
to exceed 3 months with the employer or subsequent
employer. :

(2) The administrator may approve trial work periods
as part of a plan.

(3) The plan development shall must consider and the
plan may include a provision for participation in
appropriate job training programs conducted by the
Department of Labor, including, without limitation, the
Job Training Partnership Act and the Strategic Training
_for Accelerated Reemployment Program as provided in
" Title 26, chapter 25, and the Health Occupations
Training Project as provided in Title 26, chapter 31.

D. The plan‘must consider the'relative'cqsts of proposed
services to the employer. In no case may a plan last longer
than 18 months nor cost more than $5.,000 = without

demonstration of special and unusual circumstances in that
case. ' '

4. TImplementation of plan. The administrator shall adopt

rules to be adopted by the chair for the assessment and approval

proposed plans within the Office  of Employment

‘Page 15-LR2624(1)
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Rehabilitation. _The administrator has final authority. but may

delegate specific duties to authorized personnel. The

administrator shall approve a plan if all parties agree on the
plan and the administrator finds it 1is consistent with the

purpose and requlrements of this subchapter and in the employee s
best interests. '

A. If the parties do not agree on a plan, an informal
conference shall must be held within 21 days after the
submission of the rehabilitation plan under subsection 3, at
which the administrator shall make every effort to encourage
agreement and conciliate any differences or
misunderstandings between the parties. ‘

If the parties still do not agree on a plan at the informal
conference held under this paragraph, either party may
request that the administrator <continue the informal
conference to a date certain within 20 days. If the
employer refuses to agree to the implementation of a plan at
the conclusion of this informal conference, the employee may
request that the administrator order the implementation of
the plan as provided in section 85, subsection 2-A. This
request must be made. within 5 days of the informal

conference.

B. All obligations under section 66-A are suspended during
the implementation of the plan.

Sec. 28. 39 MRSA §85, sub-§4-A, B is enacted to read:

B. The settlement of a claim between an employee and an

employer does not affect the employer's obligation to the

fund under this section or under section 57-B, subsection 6
paragraph B, subparagraph (2).

Sec. 29. 39 MRSA §86, sub-§7, as amended by PL 1989, c. 580,

§12, is further amended to read:

7. Career retraining, A goal-oriented period of formal
training whieh that is designed to lead to employment in another
career field. Retraining may include education of the employee

when appropriate. The proposed rehabilitation plan may not

exceed 2 scholastic years or $5,000, unless special and unusual
circumstances are demonstrated - to the administrator's

satisfaction.
Sec. 30. 39 MRSA §90, sub-§3, as enacted by PL 1989, c. 580,

§19, is amended to read:

3. Report to Legislature. The chair shall report to the
First Regular Session of the 2116&h 118th Legislature concerning
the effectiveness of restoring injured workers to suitable

Page 16-LR2624(1)
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employment through orders for -plan  implementation under section

85, subsection 2-A. This report shall must include:

A Statistics comparing the success rates 6f plans in which
implementation is ordered by the administrator with plans
whieh that are agreed to by employers:

B. Statistics comparing the average implementation costs of
plans in which implementation is ordered by the
administrator with plans whieh that are agreed to by
employers; '

C. Statistics comparing the types of rehabilitation
services used and job placements achieved for plans in which
implementation is ordered by the administrator with plans
whieh that are agreed to by employers:;

D. Any perceptible effect that the ability of the
.administrator to .order plan implementation has had upon the
likelihood of employers agreeing to implement plans;

E. The methods employed to achieve coordination of the
workers' compensation Vrehabilitation system' with Jjob
training programs conducted by the Department of Labor and
the effects of that coordination; and

F. Any other information that the chair considers
appropriate.

Sec. 31. 39 MRSA §92, sub-§10 is enacted to read:

10. Independent med1ca1 __examiners. Utilizing the
competitive bidding process, the chair shall select one hospital
in or south of Augusta and one hospital north of Augusta to serve
as independent medical examiners. _The independent medical
examiners shall make all necessary determinations of medical
condition and related issues as specified under section 92-A.
The physician or other provider assigned to fulfill the

responsibilities of the independent medical examiner in a case

must not be the employee's personal ph151c1an and must not have
treated the employee with res pect to the injury for whlch

benefits are being paid. The chair shall adopt rules
establishing fees for services rendered by independent medical

examiners and may adopt any rules the chair determines necessary
to effectuate the purposes of section 92-A.

Sec. 32. 39 MIRSA §92-A is enacted to read:
§92—A. Independent medical examiners

Page 17-LR2624(1)
L.D.1594



10

12
14
16
18
20
22

24

26

28

30
32
34
36
38
40
a2
44
46
48
50

52

1. Referral. The commission shall refer to the independent
medical examiner any dispute relating to the medical condition of
a _claimant, including: - : :

A. Incapacity for work under sections 54-B and 55-B;

B. Determination of maximum medical improvement and dégrée
of impairment under section 56-B: ‘ .

C. Determination of the proper cost of medical services or

- aids under section 52;

D. Evaluation of suitability for return to work} or

E. Review of medical services under section 52-C.

2.  Examination. Upon assignment, the independent medical

examiner may examine the employee as often as the independent

medical examiner determines necessary and may review any medical

records necessary to make the determinations reguired. The
examiner shall submit a written report to the commission, the
employer and the employee stating the independent medical
examiner's findings and conclusions on the issues raised by that
case. The fee for the examination and report must be paid by the
employer. ' ‘ ' . :

3. HNotice of report. It muSt be presumed that the emplover

and employee received the report 3 working days after mailing.

4. Right of appeal. The emplover or employee may appeal
the examiner's findings up to 20 days from receipt of the

independent medical examiner's report. The notice of appeal must
identify the findings and conclusions that are objected to, and

the grounds for the objection. If an appeal is not filed, the

findings of the examiner are binding on the parties and the

commission.

5. Appeal procedure. Upon receipt of a request for review

of the examiner's findings, the commission shall again assign the

‘case to the independent medical examiner and regquest a review of

the record by a physician or other appropriate provider who meets
the gqualifications in section 92, subsection 10 and who has no
independent knowledge of the first review.  The 2nd examiner
shall review the report of the first examiner and the available
medical records. Upon completion of this review., the examiner

shall submit a report to the commission, which must contain

conclusions as to whether the challenged findings .or conclusions

were clearly erroneous, and if so, in what respects. This report

must contain findings or conclusions on any issue as to which the

2nd examiner found the first examiner's report to be clearly

erroneous. The findings of the 2nd examiner are binding on the

commission. If the 2nd examiner does not find one or more
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material findings or conclusions of the first examiner to be
clearly erroneous, the cost of the appeal must be paid by
party regquesting the review; if one or more gf the mater1a1

findings or conclusions are found to be clearly erroneous, these

~costs must be paid by the emplover.

. Be. Immunity. ~ Any hospital or other health care provider
acting without malice and within the scope of its duties as an
independent medical examiner is immune from civil 1liability for
making any report or other information available to the
commission or for assisting in the origination, investigation or
preparation of the report or other information so_provided.

Sec. 33. 39 MRSA §95, as amended by PL 1989, c. 256, §4,

further amended to read:

§95. Time for filing petitioms

Any employee's claim: for compensation. under this Act shall
be is barred unless an agreement or a-.petition as prov1ded in
section 94 shall-be is filed within 2 years after the date of the
injury, or, if the employee is paid by the employer or the
insurer, without the filing of any petition or agreement, within

-2 years of any payment by such, employer or insurer for benefits

otherwise requlred by this Act. The 2-year per10d in which . an
employee may file a claim does not begin to run until the
employee's employer, if the employer has actual knowledge of the
injury, files a first report of injury as required by section 106
of the this Act. Any time during which the employee is unable by
reason of physical- or mental incapacity to-  file the petition
shall may not be included in the period provided in this section.
If the employee fails. to file the petition within that period
because of mistake. of fact as to the cause and nature of the
injury, the employee may £file . the petition within a reasonable
time. In case of the death of the employee, there shaill-be is
allowed for filing said petition one year after that death. No
petition of any kind may be filed more than 18 3 years following
the date of the .latest -payment made under this Act. For the
purposes of this section, payments of - benefits made by an
employer or insurer pursuant to section 51-B or 52 shall-be are
considered payments under a decision pursuant. to a pet1tlon,
unless a t1mely notice of controversy has been filed.

Sec. 34. 39 MIRSA §100, as amended by PL 1987, c. 559, Pt B,
§§4l and 42, is further amended to read: Co ’

§100. Petitioms for review; umilateral discontinuance of benefits
1. Relief available. Upon the petition of either party, a

single commissioner shall review any unilateral action by an
employer pursuant to subsection 4-A or any compensation payment
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scheme required by this Act for the purposes’ of ordering the
following relief, as the justice of the case may require: .

A, Increase, decrease,  restoration or discontinuance of
compensation. B ‘ '

2, Standard for review. The basis for grantlng relief under
this section is as follows. :

A. On the first petition for review brought by a party to
an action, the commissioner shall determine the appropriate
relief, if any, wunder this section by determlnlng the
employee's present degree of 1ncapac1ty.

B. Once a party has sought and 'obtained a determination
under this section, it ‘is. the burden of that party in all
proceedings on his subsequént petitions wunder this section
to prove that. the employee's earning incapacity attributable
to the work- related injury has changed since that
determination. i

C. When a provisional order has been issued pursuant to

subsectlon 4-B dgnV1nq the emplovee s Detltlon for

subsegtion 4-A are metm

- 3. Petition procedure. Sections 96-A to 99 apply to
petitions brought under this section, : : '

3-A. Petitions dﬂring rehabilitation. A petition may not
be Dbrought during +the development or implementation of a
rehabilitation plan under section 83, subsection 3 or 4, except

. in the event of sﬁbstantial change in the employee's medical

condition.

. 4=--PaymepEs- 1nxﬁkuu}—hearzng iuﬁb-deeision¢~43;—Ehe enployee
is-receiving-payments- ot -the -time-of--the--petition,-the -payments-
may-not--be--decreased-or--suspended -pending-the--hearing--and-£inal

' éeeisien—upen-ths—pebitienf—exeept—in—the-fellewiﬁg—eiseumstanees+

' Ar——The—emp;eyer-aaé~43mh{m@ﬂi&&m»4hjﬁk4ﬁ}—agfeemenbaw&th -the
gemmissiensy .

Bf——Ihe—Qqam;hxﬁeﬁ—~{H>——his*--insapanee-—4H£HQ§H%—-iiies~——a
eertificate-with-the-commicsion~-skating-thats

‘Gl;4—§%£—€wgﬂ£&ﬁﬂk4ﬁﬁ} left- the—S%ate—JkH;~Eeasen$ othes
‘than- returning--to - his—{&ﬁMﬁHﬁHﬁ}-Ees&éaHea ~at--the ~time
of-injurys

éz}--Ehefempleyeels—whereabeuts-are—unknewh*—ef
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{3)--The-employee-has-resumed-workys

Gr—;;-élllre-——empleyes‘-—‘-o-r--—his———insu-r—&née———ea;giey-——f—irles———a"
eertificate--with-fhe--gommissicn - s-t—at-l-ng—-‘ehab --+the -empleyee
Eeﬁuses to-submit-to-an- examinatieni -9F

D.--—-T—he—-emg-leyee-—seﬁuses~-aai--e—f—fe—r—'—eﬁ—{—ei—ns—éa—t—eine&t—~—t-o—-—a
pesition-which--is--suitable -te-his-physical--condition er-the

‘emPleyee—--is-—abl-e-—‘ee- reburn --to--work --and--there--is--work
‘availabley--in-@r--Rear - the—-eemum.—by -1—n——wh}.eh he-- sesa;desr
-whigh-ig— sua:‘ea]ale to- ha;s—Physa.-eal conditiens

(—l-}——-I—f—-—t—he——empl—eyee refuses~ an-—-o—f—f-er —E~zeinstatement
‘or--Eails --to--retura-—te-—available - -suitable--work,--his
 benefits--shall -be--reduced-in--an--amount--egual--to-—the
difference--between - -the--enpleyeets- --weelly - benefit--and
' the-benefits-he would -have-been-entitled -to--receive-if
he- had——aeeept—ed——ﬁe}ns*eatemen‘e ox- —r—et—u—r—ned“EG- -available
suitable-work~

(-2-}—-Bene£i#_s sha—l—l—-ne-t--be-—s&s@ended——ep—peéueeé—genda;ng
heasa.-ng ~-under - this--paragraph - +1~n—1es—s——‘ehe —-employer--has
prewvided- the—emg—leyee—m—t%—wrﬂ—t—e&—m‘e&ee—‘eha‘e benefits
' may---be-—-suspeaded--—Gr --reduced —-together ——with —-any
information--relied -on--by -the- -emp—l-oyer—-—'ee support-the
propesed--suspension-or - reduction--The -employee--has--20
daysy— -a-f—t—er—-—-reee—:wang—-*eha*e --notice, -to--submit-to--the
cemmission--any ~additienal--information -relating- —t—o— ha:s
eontinued- en‘ea;‘e;ement ’ae—beneﬁi’asf :

{3)--Benefits- sh&l—l—-ne—t—-be——s&s«pended——eﬁ-geéueeé—gending
hea;a:ng—-—undey-—'eh-l-s- --paragraph - if -the - emﬁleyee——shews
thatr~ée5§ite—a—geed——f—a—lt-h-wr—k——sea-peh,--t—he—emgleyee ig
unable-te-ebtain-suitable-work- .

} (—4-}——W—1th—1n—-3—0——days——a£‘eex= netice- -te——t—he——empl—eyee undesr

, subPagaggaPh———(—2—)—,———-t-he---eemm&ssaen———sha—l—l——-eﬂt-er———a
’ PESVQ:SE!:SH&J:———G-P@:&-P———P—I—G%F]:&-HH}——-f-O-r———--the———EHSPEHSE!:eHT
‘zeduetion-or-continuation of -benefits -pending_a-hearing
on--the -petition.--The--order--shall--be--based -upeon--the
‘information--submitted--by--both - -t-he— --employer--and--the
emPleyee under~this-seetionr

{6)——If -benefits--are— -susperded- ob-reduced- under--Ehis
paragraph--and -the-commission, -after--hearing, -reverses
the-provisienal--order,--either-in-whele-or--in -part,-the
B eommission--shall--erder--a--lump--6um--payment--of--all
benefits-withheld-together- with interest at-the-rate-of
6% a- year-—-Fhe-—empleyer-shall- pay—-t—ha—s— “Jump-~-sum -within
l@ ~days-e£-the- egderr
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A, If the emplovee refuses an_ offer of reinstatement to a.

10

12

14

- 16
18

20

22

24
26
28

30

32
3
36
38

40

42

44

15

a8

50

52

. compensation i dlscontlnued by - the

 subsection 4-A, the employee has airight to file a petition for

position . that is suitable to the employee's DhVSlcal
condition or is able to. return to work and there is work
available within the State that is suitable to the
employee's physical conditibn and the employee's physician

or the 1ndegendent med1ca1 examiner has determined that the
employee 1is medically able to perform the requirements of
the employment being offered or available.

(1) If the employee refuses an offer of reinstatement
Vor fails to return to available sultable work, benefits
 are reduced in an amount equal to the difference
_between. the emplovee s weekly benefit and the benefits
the employee would have been entitled to receive if the

employee had accepted reinstatement returned to

available suitable work.

(2) A determination by . the indeuendent”'medical
examiner - that the employee is medically able to perform

. the regquirements of the employment being offered or
available is final and binding in all respects:.
B. If the employee fails toe,particiuate; in _an approved

rehabilitation plan that is implemented pursuant to section

83, subsection 4:

.C, If the employee returns to work;. .

D. If the employee refuses to submit to a medieal'

examination pursuant to subsection 5:
If the employer and the emplozee file an agreement with

the comm1551on; or

F, If the emplover or the emplover's insurance carrier

.files a certificate with the commission stating that:

(1) The employee has left the State for reasons other
than returning to the employee's permanent residence at
the time of injury: or .. . . . . - R s
(2) The employee's:whereebouts are unknown.

4-B. Emplogee s rlght to _a hearlng. In the event that

.employer ursuant to
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review and to submit to_ the commisgion anynadditional infbrmation,

relating to continued entitlement to benefits. -

"files & petition under subsection 'l, enter a provisional

‘"order _providing - for the. suspension. . reduction or
‘continuation of benefits pending a hearing on the petition.
The —order must. be based upon the information submitted by
both the employer ‘and the. employee under this section. The

- commission may not issue a- provisional  order reinstating
‘benefits unless there is clear and convincing evidence that
the employee will prevail at_ the hearing.

B. If “a provisional . order .is . issued - upholding the
emplover's . unilateral action, and the. commission., after
hearing, reverses the drovisional order, either in whole or
in part, the commission shall order payment of all benefits
Withheld. together with interest at .the rate of 6% a year.

_ The emgloyer shall pay this amount within 10 days of the
‘ -ord L S ' R -

5. Medical ekamination..Upon the request of the petitieners
the--commission -shati--order employer or  the independent medical
examiner, the employee to shall submit to examination by an
impartial-physdieian--or--surgeon-designated-by--the -commission-Erom
the-geographical--area--where -the-employee--resides the independent
medi¢al examiner. The fee for the examination shall must be paid
by the employer. Payment- 4H§aeem9ensatiea—4mﬁf be--deecreased-or
suspenéeé——by——ehe 4xmmues¢ener 1xaxhagr ihswﬂr—éeeasaen~~ea—-the

" petition-~ifi

Av-~-The - physieian--or --susigeon--eertifies—-to~the--commission
after-examination--that-in- ¥H£P4ﬁEHEHﬁ} the em@ﬂ£5wx>eue~able
to-fesume-works-or

Br—Amhe»empleyeeASeﬁuses—te—5ubmie—te-an—examinatienr

6. RecOVery‘ of overpayments. Compensation paid by the
employer dfter the employee has resumed work may be recovered
from the employee in a legal action brought by the employer 1if:

Av—-At~theaeame~€é;4us—414&@94&13ﬁu£¢0n—&ndep—eh&s seektions
the- emp&eye{—igﬁxweéﬁhyi—aueertiiieate—43EH>4QH+-emPLeyee—haé
 resumed-works;-and ‘

A-l. . The employver. discorntinued compensation. pursuant to
subsection 4-A‘and the commisgion4iSSued a provisional order
reinstating the emplovee's benefits: and

B. After the " hearing the commissioner Ffinds that the

" petition--wag--properly--Eiled dlscontlnuance ‘was proper and
‘ decrees that compensation cease.-
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Sec. 35. 39 MRSA §100-A, sub-§2 is enected to read:

2. Discontinuance. Upon the expiration of any such
agreement, the employer or _insurer may reduce compensation
ayments to an amount equal to 2/3 of the difference between the
employee's average gross weekly wages, earnings or salary before
the injury and the weekly wages, earnings or salary that the

emplovee is earning at such trial work.

Sec. 36. 39 MRSA §104-B, Sln]b §3 as enacted by PL 1981, c.

474, §4, is amended to read:

3. Subrogatiom. Any insurer determined to be liable for
benefits under subsection 2 shall must be subrogated to the
employee's rights under this Act for all benefits the insurer has
paid and for which another insurer may be liable. Any such

‘insurer may, in accordance with rules preseribed adopted by the

commission, file a petitien request for am appointment of an
arbitrator to determine apportiomment of 1liability among the
responsible insurers. The--commi-ssion--has-Jurisdiction--over-all
elaims--for—-apportionment--under -this--section.-In--any -preoeceeding
for-apportioament,;-no--insurer -is-bound-as-to--any -£inding oE-£faet
or— eenelusienr<ﬂi-ébe 1aw~maée—aay4e~pr&er ?;eeeeéang;ﬂA}Aﬂhyﬂ& -it

was- aet—arfEH%aH The arbitrator's decision is 11m1ted to a choice

between the submissions of the partles and may not be calculated

by averaging. Within 30 days of the request, the Superintendent

of Insurance shall appoint a mneutral arbitrator who shall decide.
in accordance with the rules adopted by the Superintendent of
Insurance, respective liability among or between insurers.
Arbitration pursuant to this subsection is the exclusive means
for resolving ‘ apportionment - disputes among insurers and the
decision of the arbltrator is conc1u51ve and binding among all

parties involved.

~ Sec. 37.- 39 MRSA §106, sub- §1 as repealed and replaced by PL
1987, c. 559, Pt. B, §46, is amended to read:

1. Injuries. Whenever any employee has reported to an
employer under the Act any injury arising out of and in the
course of his the employee's employment whieh that has caused the
employee to lose a day's work er-has-regquired -the-serviees-of-a
physieian, or whenever the employer has knowledge of any such
injury, the employer shall report the injury to the commission
within 7 days after he the employer receives notice or has
knowledge of the injury. The employer shall also report the
average weekly wages or earnings of the employee, together with
any other "information requlred by the commission. ~The employer
shall report whenever the injured employee resumes his employment
and the amount of his the employee's wages or earnings at that
time.
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Sec. 38. 39 MIRSA §106, sub-§2, as repealed and replaced by PL
1987, c. 559, Pt. B, §46, is repealed and the following enacted

- in its place:

2. Settlements. Settlemengg are subiject to this subsection.

A. Whenever any settlement is made with an injured employee
by the employer or insurance carrier for compensation

covering any specific period under an agproVed agreement'or
a decree or covering any period of total or partial

incapacity that has- ended. the employver -or carrier shall
file with the commission a.duplicate copy of the settlement
receipt or agreement signed by the employee showing the
total amount of money paid to the employee for that period
~or periods, but the settlement receipt or agreement is not

binding without the commission's approval.

B. At least 14 days prior to submitting any residual market
settlement agreement that is in excess of §10,000 to the
. commission for . approval, the .insurance carrier shall give

notice. of the settlement to the emplover.. If the employer

..objects to the settlement agreement, the“émployep shall give
. notice of the grounds. for obijection to the carrier within 7

days of receipt of the agreement. After giving notice of
objection, the employer may appeal inclusion of all or part
of the settlement payment in calculation of the experience
.modification factor to the Superintendent of Insurance.
“Within 30 days from the date notice of appeal was filed,
both parties: shall submit any relevant information to_the
. superintendent and within 60 days from receipt of the appeal
" notice the superintendent shall issue a decision based upon
the written submissions of the parties. Upon issuance of a
decision by the superintendent, either party may reguest .a
hearing bhefore the superintendent pursuant to Title 24-a,
section 229. The procedures set forth in Title - 24-A,
section 2320 do_ not apply to  appeals pursuant to this
section. '

~ Sec. 39. 39 MRSA §106, sub-§3, as repealed and replaced by PL
1987, c. 559, Pt. B, §46, is amended to read:

, - 3. . Returm to employment. Any person receiving compensation.
under . this Act who returns to employment or engages in new

employment after his that person's injury shall file a written
report of that employment with the commission and his . the

previous employer within 7 days of his that person's return to

work. This report shail must include the identity of the
employee, his the employee's employer and the amount of his
weekly wages or earnings _received or to be received by the
employee. The commission shall notify the employee in writing of
the employee's obligations under this subsection and of the
penalties applicable under section 113.
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Sec. 40. 39 MRSA §110, sub-§3 is enacted to read:

3. Attorney's fees: reimbursemept levels. In order to

ensure appropriate limitation on the cost of attorney's fees,

charges for 1legal fees may not exceed 5% of the discounted
resent value of cases up to $100,000 and 2.5% of the discounted
resent value of cases over $100.000. but in no case may any fee

exceed $7.500 or actual billable hours, whichever is less.

Sec, 41. Transition provision. Within 60 days from the
effective date of this Act, the Superintendent of Insurance shall
hold a hearing and issue a decision that determines the effect of
the changes in the law provided for in this Act on workers'
compensation rates. Insurers shall provide whatever information
is requested  to assist the superintendent in making a
determination pursuant to this section. '

Sec. 42. Applicability. Sections 10, 13 to 20, 22 to 29, 32 to

"35 and 37 to 40 of this Act apply only to 1njur1es occurring on

or after the effective date of this Act.

Sec. 43. Effective date. Section 1 of this Act takes effect
January 1, 1992.

STATEMENT OF FACT

This bill amends the workers' ‘compensation laws to address
concerns of cost, promptness of payment and complexity. The bill
incorporates changes recommended by the Governor's Task Force on
Workers' Compensation Reform. Specifically the bill accomplishes
the following.

1. -The bill contains modifications to the premium
experience rating procedure to reward employers who have
instituted safety programs and to protect employers who hire or
rehire employees with prev1ous work-related injuries.

2. The bill creates optional medical deductibles to permit
employers to pay directly claims of $250 or less.

3. The bill 'provides for rule-making authority for the
Superintendent of Insurance to establish credits for insurers
that take policies out of the residual market. :

4. The bill amends the eligibility requirements of the
Accident Prevention Account to prevent employers from being

.placed in the higher rated pool because of a single lost-time

claim.
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5. The bill requires the residual market plan to contain an
appeals procedure for employers who believe a claim settlement
unfairly impacts on their experience rating.

- 6. . The bill permits ‘the superintendent to order dividend

‘plans to be created in the Safety Pool.

7. The bill permits the superintendent to establish by rule
premium credits of up to 10% and dividend plans for employers
gualifying for safety programs.

8. The bill.‘definesv "average weekly wages, earnings or
salary"” to exclude fringe benefits.

9. The bill excludes persons in the logging industry and
persons in the nonresidential . construction industry from the
definition of indepehdent contractor and requires the employer of
those persons to require pfoof of coverage.'

10. The bill 1limits entitlement .to workers' compensation
benefits for injuries or illnesses for which employment is the
predominant cause of the injury.

11. The bill provides that disputes regarding;the'date of
maximum medical improvement will be resolved by the newly created
independent medical examiner, or IME. The medical decision can
not be controverted. '

12. The bill amends the early pay system by changing the

. period in which an employer can contest a claim from 44 days-

after an event causing an obligation to make payments to 60 days
after receipt of the diagnostic medical report. ‘

13. The bill requires that the employee's health provider
forward a copy of a medical diagnostic report to the employer and
employee within 30 days from completion of the medical.report or
within 30 days from the notice of injury, whichever is later.

14. The bill 1limits the number of physiciéns an employee

- may select without the approval’ of the independent medical
examiner or the employer. The provision does not prevent
referral to a specialist. Chiropractic services are limited to
12 visits or 30 days from the, initial chiropractic visit,
whichever comes first. Repeated diagnostic testing is not

covered without prior authorization from the independent medical
examiner, and generic drugs are to be used unless otherwise
recommended by the employee's physician.

15. = The bill repeals the requirement for . a medical
certificate of authorization signed by the employee and requires
that if compensation is. sought for a lost-time c¢laim the health
care provider must automatically forward a copy of a written
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report or office notes to the employee and employer within 30
days. No authorization £from the employee is needed for
additional information pertaining to the work-related condition.

16. The - bill requires that the Workers' Compensation
Commission establish a medical gquality control system including
peer review of medical services more than 3 months after the date
of injury or for which costs exceed $10,000 and case management.
for cases involving medical treatment continuing 3 months from
the date of injury or costing in exceds of $15,000.

17. The bill establishes a limit on duration of permanent
partial claims of 430 weeks from the date of injury and requires
the commission to consider the availability of work on a.
statewide basis. . ‘ '

18. The bill defines intoxication for purposes of the’
Workers' Compensation Act to be .04 blood alcohol content.

19. The bill prohibits lump sum settlements.

20. < The bill makes revisions to the rehabilitation sections
of the Act. The administrator of the Office of Employment
Rehabilitation shall conduct the evaluation of suitability for
rehabilitation.

21. The bill 1limits rehabilitation plans to 18 months or
$5,000 without demonstration of special and unusual circumstances.

22. The bill requires the administrator to develop rules

- for the assessment and approval of proposed rehabilitation plans.

23. The bill prdvides that settlement of a claim between an
employer and employee does not affect an employer's obligations
to the Employment Rehabilitation Fund.

: 24,  The bill 1limits educational retraining rehabilitation
benefits to 2 scholastic years or $5,000 unless special and

-unusual circumstances are demonstrated.

25. The bill defers the repdrt on the effectiveness of
rehabilitation until the 118th Legislature. '

26. The bill establishes the independent medical examiner,
IME, to resolve any medical dispute. The IME shall be one
hospital south of Augusta and one north of Augusta, selected by .
competitive bidding. The bill describes the scope of’
responsibility, provides for an appeal procedure to a 2nd IME and
provides immunity to the IME when acting within the scope of its
duties.
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27. The bill amends the time period for filing petitions to
not more than 3 years following the date of the latest payment.

28. The bill amends the section on petitions for review to
permit discontinuance of benefits by the employer if the employee
refuses an offer of reinstatement of suitable work, fails to
pérticipate in an approved rehabilitation plan, returns to work,
refuses to submit to a medical examination, if the employer and
employee reach agreement, or if the employee has left the State
or the employee's whereabouts are unknown. If compensation is
discontinued by the employer, the employee has the right to file
for review by the commission, and within 2 weeks, the commission
shall enter -a provisional order suspending, reducing ' or
continuing benefits pending a hearing. If a provisional order
upholding suspension is subsequently reversed, the employee is
entitled to back payments plus interest.

29. The bill establishes posttrial work benefits at 2/3 of
the difference between preinjury and trial work earnings.

30. The bill establishes an arbitration procedure for the

apportionment among insurers.

31. The bill eliminates the requirement of reports to the
commission on medical only claims and provides for notice to an
employer in the residual market of any proposed settlement by the
insurer of $10,000 or more. If the employer objects to part or
all of the settlement, the superintendent may limit the impact of
the settlement on the employer's experience rating factor.

32. The bill requires the commission to notify the employee
of the obligation to notify the commission and previous employer

"of the employee's return to work.

33. The bill places limitations on attorney's fees.

34. The bill requires the  superintendent to commence a
hearing within 60 days of the effective date of this Act to
determine the effect of the changes in the law on workers'
compensation insurance rates.

35. The bill enacts transition, applicability and effective

date provisions. '
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