MAINE STATE LEGISLATURE

The following document is provided by the
LAW AND LEGISLATIVE DIGITAL LIBRARY

at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from scanned originals with text recognition applied

(searchable text may contain some errors and/or omissions)




T

o

-~

10

12

14

16

18

20

22

24

26

28

30

32

34

36

38

40

42

44

L.D. 1008

(Filing No. H-438)

STATE OF MAINE
HOUSE OF REPRESENTATIVES
115TH LEGISLATURE
FIRST REGULAR SESSION

COMMITTEE AMENDMENT '/9 " to H.P. 704, L.D. 1008, Bill, "An
Act to Regquire that Staff Management Companies Register with the

State"

Amend the bill by striking out the title and substituting
the following: '

'An Act to Require that Employee Leasing Companies Register with
the State and to Amend the Employment Security Law'

Further amend the bill by striking out everything after the
enacting clause and before the statement of fact and inserting in
its place the following:

‘Sec. 1. 24-A MRSA §2375 is enacted to read:

A i hi ropri rshi r her
busin ity th rovi rsonnel mployees
emploved in thig State to other businesses pursuant to a lease

arrangement or agreement must, before becoming eligible to be

issued a policy of workers' compensation insurance, register with
the superintendent pursuant to Title 32, chapter 125, Employee
leasin m i r i rul 1i le workers'

mpen ion insuran h rintenden n
enalti s fin in Titl 2 i 14 .

Sec. 2. 26 MRSA §1043, sub-§§6-A and 8-A are. enacted to read:

6-A. Client company. "Client company" means a _person,
association rtnershi rporation or other entit h leases
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COMMITTEE AMENDMENT "f?" to H.P. 704, L.D. 1008

employees from an employee leasing company pursuant to contract.
8-A. Employee leasing company. "Employee leasing company"

means a business entit hat en s in the business of leasin
employees to c¢lient companies without the client company severing
an_employer-employee relationship with the employees for services

performed for the client company.

Sec.3. 26 MRSA §1221-A is enacted to read:

1221-A. FEmplo leasing ¢ anies
1 oint several liabili nles n employee leasin
compan mplies with section 5 in a timely manner, a clien

company is  tjointly and severally 1liable for any _unpaid
contributions, interest and penalties due under this chapter from
the emplovee leasing company for wages paid to employees leased
to the client company.

2. Liability for contributions. Notwithstanding any other
provisions of this chapter, during the term of the employee

leasing arrangeme an_em ee_leasin mpany is liable for
h a n f ntribution nalties and in s n__wa
m 1 i mpan exce compensation

paid to sole proprietors of or partners in the client company.

3. R rting © irements The em ee leasing compan
hall r rt an 1 ntributi under i state emplover
i ifi ion n i i ntribution rate. The employee
leagin mpan hall ke r r r and submit separate
gquarterly wage reports for each of its client companies to the
bureau.
4, “Administration f benefits. mploye leasin
c n i responsible for dministration £ claims for

unemployment insurance benefits for the employees leased to each
client gomggnx.

§ ety g nd securities. The following .apply to  the

0 tln ur n r itin f rities

A. To relieve client companies from the Jjoint and several

jability imposed under subsection 1 and except as provided

in ragraph B, an employee leasing company shall post and
maintain a surety bond issued by a corporate surety
riz 4d usin in._th a in the amount of
$100,000 to nsur rom n o) the contrib
interest an nalties for which he emplovee leasin

mpany is liable under this section. After 3 consecutive
ears throughout which the employvee leasing company has

in a_timely manner all contributions due, the bond must be
reduced to $35,000 and remain at this amount as long as the
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COMMITTEE AMENDMENT "/5" to H.P. 704, L.D. 1008

mplovee leasing compan ntinues r rt an ay in
timely manner all contributions due. If an employee leasing
company has paid in a timely manner all contributions due
for 3 consecutive years upon the effective date of this
subsection, its initial bond must be $35,000 and remain a
this amount as long as the employee leasing company
continues to report and pay in a timely manner all

contributions due.

B. In lieu of sure bon the empl e leasing compan

may deposit securities with marketable value eguivalent to

the amount required for a surety bond in ‘a depository
designated by the commissioner. The commissioner may sell

these securities for an amount sufficient to pay any

contributions that the employee leasing company fails to
romptl when due.

6. Limitation on application. This section does not apply
to private employment agencies that provide their employees to

employers on a temporary help basis, if the private employment
agencies are liable as employers for the payment of contributions

on wages paid those mporary employees.

7 Client c in wages. Whenever a client
company does not pay wages for =a period of 12 consecutive

calendar quarters following the latest calendar guarter in which
it paid wages, the commissioner shall terminate the c¢lient

company's account and experience rating record. If the client
compan en m i hi ection after its

account and_ experience rating record have been terminated, the

client company is deemed a new employer for the purposes of this
c r and_shal ntri ion he average contribution
rate fin in ijon 1221 ub ion 4 aragraph A.

Penalties. An _em ee leasin mpan that vioclates

1
this section is subject to the penalties in and other provisions

Sec. 4. 32 MRSA c. 125 is enacted to read:
CHAPTER 125

EMPLOYEE LEASING COMPANIES

§14051. Definitions

As used in this chapter, unless the context otherwise

indicates, the following terms have the following meanings.

1. Client company. "Client company'" means a person,

association, partnership, corporation or other entity that leases

empl rom an empl e ing ¢ n ur n o0 contr .
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COMMITTEE AMENDMENT 'Jé}" to H.P. 704, L.D. 1008

2. Controlling person. ‘JCongrglling person'” _means:

A. A person or entity that owns a 5% or greater interest in
an employee leasing company or possesses, directly or
indirectly, the power to direct or cause the direction of
the management or policies of an employee leasing company
through ownership of voting securities, by contract or
otherwise, and is actively involved in the day-to-day
management of the company: or

B. A n ral person employed, a inted or authorized n
employee leasing company to enter into a contractual

relationship with a client company on behalf of the employee
leasing company.

3. Employee. leasing company. "Employee leasing company"

means a_ sole proprietorship, partnership, corporation or other
form of business entity, a substantial portion of the business of
which consists of Jleasing emplovees to one or more client
companies under contractual arrangements that are characterized
by the following. :

A Employment responsibilities are carried out by the

employee Jleasing company or are shared by the employee
leasing company and the client company.

B. Direction and control of employees provided by the
employee leasing company are handled by the employee leasing
company or are shared by the emplovee leasing company and
the client company. "Direction and control"” includes the

n e

right of the employe leasin mpa hire
employvees,

C. The leasing arrangement is Jlong term and does not
include arrangements to provide temporary help services.
"Temporary help services" means a service whereby an
organization hires its own employees and assigns them to a
3rd _party to support or supplement the 3rd party's work
force in _work situations such as employee absences.
temporary skill shortages, seasonal work load conditions and
special assignments and projects.

The leasing arrangement does not include providing labor

dispute workers. "Labor dispute worker" means a worker who

is furnished to an entity to replace workers dinvolved in
strikes, lockouts or other labor activities. :

4. Registrant. "Registrant" means an employvee leasing

company that registers under this chapter.

5. Superintendent. "Superintendent" means the
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COMMITTEE AMENDMENT 'V/g' to H.P. 704, L.D. 1008

Superintendent of Insurance.

14052. Registration regquired

An employee leasing company may not en in business from
offices in this State or enter into any contractual relationship
with a client company for the purpose of providing employees for
business conducted by the client company in this State unless the
employvee leasing company is registered under this chapter.

14053. Reqgistration process

1. emen Exce s herwise rovided in this

section ach emplovee leasing company reguired to be registered
under . section 14052 shall provide the superintendent with
information reguired by the superintendent on forms that the

superintendent cifies. At a2 minimum, emplovee leasing
companies shall provide the following information:
A, The e r n under which the registran nducts
in :
. h ress h rincipal place of siness of the
m 1 in mpan n h r of each office it
maintainsg in this State:
. Th mployee easin company' Epayver or emplover

identification number:

D. A list by jurisdiction of each name under which the
emplovee leasing company has operated in the preceding 5

years, ingluding any alternative names, names of
r r n i nown c r iness entities:

E. A list of =all persons or entities that own a 5% or
greater interest in the employee leasing company at the time
of application and a list of persons who formerly owned a 5%
or greater interest in the employee leasing company, or its

r s in th r in ears: an

F. A list of the cancellations or nonrenewals of workers'
compensation ingurance igsued to the employee leasing
company or its predecessors in the preceding 5 years. The
list must include the policy or certificate numbers, names
of insurers or other providers of coverage, dates of
cancellation and reasons for cancellation. If coverage has

ot been canceled or has n _renewed he registration must
include _a_ sworn affidavit signed by the chief executive
officer of the employvee leasing company attesting to that

fact.
2. Renewal, Prior to January 31st of each year or any
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COMMITTEE AMENDMENT "/‘/" to H.P. 704, L.D. 1008

other time fixed by the superintendent, each registrant shall
renew its registration by notifying the superintendent of any

changes in the information previously provided pursuant to this
section.

3. List. The superintendent shall maintain a 1list of

emplo leasing companies registered under this chapter.

4. Forms. The superintendent may prescribe forms necessary
to promote the efficient administration of this section.

5. Existing companies. _Any employee leasing company doing
business in this State prior to the effective date of this

section shall register with the superintendent within 30 days of
the effective date of this section.

§14054. Fees

1. Amount. The following are the registration fees under
this chapter.

A. on filin a_ registrati h statement under section
14053 section 1 ach emplovee leasin mpan hal a
an initial istration fe f $500

B. Upon renewing its registration statement under section

14053, subsection 2, each employee leasing company shall pay
an annual renewal fee of $100.

2. Treatment of fees. All fees must be paid to the

Treasurer of nd credite he Insurance R latory Fun

pursuant to Title 24-A, section 604.

1405 Insur 2 un ent insurance: nefi lans

1. Benefits. The following provisions govern the provision
of benefits by employee leasing companies to their employvees.

An m welfar plan or benefit, other than
workers' compensation insurance, provided by an _emplovee

leasing company to employees lease to a clien compan
whether the plan or benefit is supplied through insurance or

self-funding, is a plan or benefit provided by the employvee
leasin mpan S _em r t hose emplovees for purpose

of state laws applicable to employee benefits, including
group insurance coverage under Title 24-A, chapters 31, 35
and 38. :

B. The superintendent shall adopt rules governing _the
provision of workers' compensation insurance as reguired by
Title 39, chapter 1 for workers provided by an employee
leasing company to any glignt company. These rules must be
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COMMITTEE AMENDMENT "“/‘" to H.P. 704, L.D. 1008

consistent with subsection 2 and reflect consideration of

he nee nd rational efficiencies of employee leasin
companies and the costs to the workers' compensation
system. If either the employee Jleasing company or the

client company has secured the payment of compensation in
conformity with Title 39, chapter 1, the immunity from

liability described in that chapter extends to and is

binding on the client company. the employvee leasing company,

all emplovees leased to any client company and any other

employees of the employee leasing company or the client
company. An employee leasing company is not responsible for

securing the payment of compensation in conformity with
Title nor depri f the defenses listed in Title 3
section 3 with respect to those persons for whom the
provision of benefits is not required under Title 39 in the
absence of an employvee leasing arrangement.

2. Horkers' compensation. Workers' compensation insurance

for employees leased to client companies is subject to the

following.

A. undgf rules adopted pursuant to sgubsection 1., paragraph

B, the superintendent may provide a determination of the

circumstances and conditions, if any, wunder which an

employee in mpan he licvholder f a

workers' mpen ion insuran 1i rovidin era
mploye leased to client companies. Additionally or
lternativ he superintendent may require by rule that:

(1) The emplovee leasing company purchase separate
policies through the residual market mechanism,
established pursuant to Title 24-A, section 2366, for

ien mpanie i itle ; and

(2 he polici e assigne ne rvicing carrier

and, to the extent practical, administered on a unified
basgis., The superintendent also may provide by rule
that the employee Jleasing company or the residual
market manager Treguest from the superintendent a waiver

£ ule ad ursuan his s aragraph if i
is impractical for one servicing carrier to service all
the client companies of an employee leasing company.

B. When workers' compensation coverage is provided by means

f insuran “maintain ‘b he employee 1leasin compan

through the residual market mechanism, the rules may further

provide for the application of experience modification

factors, premium surcharges and deductibles consistent with

Title 24-A, section 2366, To the extent that a workers'

compensation ipnsurance policy is issued to an employee

1 in mpan ¥xperience modification f r licable
mpan b m a ient ¢ ny f the emplove
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COMMITTEE AMENDMENT "/éﬁ to H.P. 704, L.D. 1008

leasing company after the effective date of this section are
calculated by using the client company's experience
odification factor:

(1) Throughout the term of the employee leasing
arrangement; or

(2) For no more than the first 3 vears of the emplovee

leasing arrangement if the regquirements of the rules
adopted by the superintendent are met. )

compensation insurance for its Jleased emplovees shall
maintain and make available to its workers' compensation
carrier information reguired by rules adopted by the
superintendent pursuant to this chapter. An _employee
leasing company shall promptly notify = its workers'
compensation insurance carrier and the residual market
manager of the termination of the employee leasing company's
relationship with any client company for which it provides
workers' compensation insurance.

nemplo nt  insur e, An _empl 1 ing companv's

responsibility for unemployment insurance is governed by Title

26, section 1221-A and as follows.,

A. During the term of the leasing arrangement, the employee
leasing company is_ responsible for payment of unemployment
contributions, penalties and interest due pursuant to Title
26, chapter 13 on wages paid to .employees leased to client

companies, except for compengation paid to sole proprietors
of o rtners in the clien mpany .

B. The employee leasing company shall report all
unemployment contributions due under its state employer
identification number, using its contribution rate. The
employee leasing company shall keep separate records and
submit separate quarterly wage reports to the Bureau of
Employment Security for each of its client companies.

4, er insur - Emplovees 1 e o a client compan

by _=an emplovee leasing company remain the employees of the client

ompany for purposes of general liability insurance automobile

insurance, fidelity bonds, surety bonds and employer's liability
insurance carried by the client company. Employees leased to a
client company by an employvee leasing company are not deemed
employvees of the employee leasing company for purposes of aeneral
liability insurance, automobile insurance, fidelity bonds. surety

bonds or emplover's liability insurance carried by the emplovee
leasing company unless the employees are included by specific
reference in the applicable insurance contract or bond.
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COMMITTEE AMENDMENT "/ °" to H.P. 704, L.D. 1008

5. Disclosure. The employee leasing company shall disclose

to client companies services to be rendered, including costs, and
the respective rights and obligations of the .parties prior to
entering into or receiving a leasing arrangement. This

disclosure must include .a statement that the client company may

take complaints to the Bureau of Insurance.

140 Ex ion

Nothing this chapter exempts a client company of an
employee 1e351ng company nor an employee leased to the client

compan h mployee leasin mpany from any other state

local feder license or registration requirements. Any
individual who must be licensed., registered or certified
according to law and who is a Jleased employee is deemed an

employee of the client company for purposes of the license,

registration or certification. An_emplovee leasing company is

liabl for he neral debhts or obligations of a client
compan with which i has enter into an emplo le

in
arrangement, except for the payment of unemployment contributions

as reguired in section 14

14057 Advertisin rohibi n

An organization registered under this chapter may not
directly or indirectly refer to that registration in an

advertisemen marketing m rials or publi ions.
§14058. Penalties

M may mk to enjoin any person or
m 1 in m from vio in is ch r

2 P An rson_or employee 1e351n compan h

viplates this ¢ §Q§gr is _subject to a fine of $100 per day for

each viglation. Any corporation, pgrgngrshlp, sole
Qrggrig;grshig Qr other form of buginggg entity and any officer,

artner ntative or employee of

any Q ; ose tvnes of bu§1ng§§ gntltlgg that knowingly uses or
r in an m e in reemen arrangemen r
h nism r th ur £ rivi n r more insurers of

premiums or avoiding the calculation of the proper contribution
rate for purposes of unemployment contributions commits a Class E

rim

3. Rebuttable resumption. When an emplovee leasing
comggnz leases employees to only one client company and its
affiliates, there is a rehuttable presumption that the client

company entered into an empl e asin rrangement to avoid the
calculation of the proper coatribution rate for payment of

unemployment contributions.
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COMMITTEE AMENDMENT "/7'" to H.P. 704, L.D. 1008

4, Costs. Any costs incurred by the superintendent in
investigating violations of or enforcing this chapter must be
paid by the person or entity found to have violated this chapter.

Sec. 5. Allocation. The following funds are allocated from
Other Special Revenue to carry out the purposes of this Act.

1991-92 1992-93
PROFESSIONAL AND FINANCIAL
REGULATION, DEPARTMENT OF
Bureau of Insurance
All Other $10,000 $10,000

Provides funds to cover the
costs associated with
rulemaking, forms development
and printing and postage.

Sec. 6. Retroactivity. Those parts of section 3 of this Act
that enact the Maine Revised Statutes, Title 26, section 1221-A,
subsections 1 to 3 and that part of section 4 of this Act that
enacts Title 32, section 14055, subsection 3 apply retroactively
to January 1, 1990.

FISCAL NOTE
1991-92 1992-93
APPROPRIATIONS/ALLOCATIONS
Other Funds $10,000 $10,000
REVENUES
Other Funds $10,000 $10,000

This bill requires that employee leasing companies register
with the Department of Professional and Financial Regulation.
New registration fees will increase dedicated revenue to the
Bureau of Insurance by $10,000 annually beginning in fiscal ‘year
1991-92, These revenues should be allocated to the bureau to
cover the cost of rulemaking, forms development and printing and
mailings. The costs associated with additional staff time will
be absorbed within current budgeted resources.

The bill establishes a Class E crime. The additional work
load and administrative costs associated with a minimal number of
new cases filed in District Court as a result of the violations
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COMMITTEE AMENDMENT "f/" to H.P. 704, L.D. 1008

will be absorbed within the budgeted resources of the Judicial
Department. There will also be a minor increase in General Fund
revenue from the collection of additional fines.

Sentences imposed for a Class E offense must be served in a
county jail facility. The projected cost to a county for each
person sentenced under the new Class E crime is approximately
$3,820 and is based upon an average length of stay of 67 days.'

STATEMENT OF FACT

This amendment replaces the bill and uses the nationally
accepted term ‘"employee leasing company" rather than ‘'"staff

management company." This amendment requires submittal of
additional registration information by employee leasing
companies. It provides additional flexibility to the

Superintendent of Insurance to promulgate rules applicable to the
provision of workers' compensation insurance to workers involved
in an employee leasing arrangement and places additional
restrictions on employee leasing companies that offer workers’
compensation insurance to their workers. The amendment also
establishes that registration is with the superintendent,
provides for additional criminal penalties for violation of the
requirements of the Maine Revised Statutes, Title 32, chapter
125, precludes employee leasing companies from making
unemployment contributions on behalf of workers: who are sole
proprietors or partners of client companies, imposes certain
reporting requirements on employee leasing companies for purposes
of unemployment contributions, establishes a surety Dbond
procedure for employee leasing companies, provides a retroactive
effective date for certain provisions and ensures that the
provisions dealing with unemployment compensation do not affect
the temporary help industry.

Reported by the Committee on Business Legislation
Reproduced and distributed under the direction of the Clerk of the

House

(5/28/91) (Filing No. H-438)
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