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Be it enacted by the People of the State of Maine as follows:

Sec. 1. 4 MRSA §807, sub-§3, JG and H, as repealed and
replaced by PL 1989, c. 755, are amended to read:

G. A person who is not an attorney, but is representing a
party in any hearing, action or proceeding before the
Workers' Compensation Commission as provided in Title 39,
section 110-A; esx ' '

H. A person who is not an attorney, but has been designated
to represent either the Department of Human Services, under
Title 22, section 3473, subsection 3, or the Department of
Mental Health and Mental Retardation, under Title 34-B,
section 1204, subsection 7, in Probate Court proceedings~
or

Sec. 2. 4 MRSA §807, sub-§3, JI is enacted to read:

I. A person who is not an attorney, but is representing a
party in an employment termination arbitration proceeding as
described 'in Title 26, section 877.

Sec. 3. 26 MRSA §630, as amended by PL 1979, c. 175, is
repealed.

Sec. 4. 26 MRSA c. 7,sub-c. X is enacted to read:
SUBCHAPTER X

EMPLOYMENT TERMINATION ACT

§872. Short _title

This  .subchapter may be. known and cited as the "Employment

Termination Act.”

873. Definitions

As used in this subchapter, unless the context otherwise
indicates, the following terms have the following meanings.

1. Board. "Board" means the Maine Labor Relations Board
described in section 968, subsection 1.

2. Director. "Director" means the Executive Director of
the Maine Labor Relations Board.

3. Employee. "Emplovee'" means an individual who works:

A. TIn return for compensation:; and
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B. For the same employver for an average of 20 hours per

week during the 6 months preceding the termination of that
individual's employment.

"Emplovee" does not include an independent contractor.

4. FEmployer. "Employer' means a_ person who employs 20 or

more individuals but does not include the State, any pgii;icgl

subdivision of the State or other governmental agency.

5. Fringe benefits. "Fringe benefits" means any vacation

leave, sick leave, medical insurance plan, disability insurance
plan, life insurance plan or pension benefit plan paid by the

employver and in force on the date of the termination or any other

compensatory economic benefit other than wages and salary.

6. Good cause. '"Good cause' means:

A. A reasonable basis for the termination relative to the
" employvee's duties and responsibilities and the emplovee's

conduct and performance record: or
B. A basis for the termination relative to the legitimate

economic needs of the employer in:

{1 Exercisin ood faith management in organizing or
reorganizing operations;

(2) Setting reasonable performance standards for
individuals in the work force, with appropriate

allowance for the difficulty of evaluating objectively
the performance of particular individuals such as those

in supervisory or management positions; or

(3) ‘Makina decisions about the size and composition of
the work force. '

7. Person. "Person'" means an individual, partnership,
corporation, business or other legal or commercial entity.

8. Termination. "Termination" means:’
A. A dismissal of an individual by an employer including,

but not limited to, a dismissal resulting from _the
elimination of a position:

B. A layoff or suspension of an individual by an employer

for more than 6 months;

C. A failure to recall to employment or to rehire an

individual;
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D. _An involuntary retirement; or

E. A gquitting of employment by an individual because of an
act or omission of the emplover that, under the

circumstances, a reasonable éerson would find so intolerable
as_to cause that person to quit. ‘

§874. Prohibited terminations

1. Termination:; good cause required. Except as provided in
subsections 2 and 3 and section 873, an employer may not

terminate the employment of an employee without good cause.

2. One 1ear employment required. An employer may terminate
an _employvee's employment without good cause if the employee has
less than one year of employment with that employer. Periods of
unemployment are not counted in determining whether the period of
employment totals at least one year. An employee who is rehired
after not being emploved by that employer for more than one year
is deemed to be a new hire.

3. Contract employees. An _employer may terminate the
emplovment of an employee without good cause at the expiration of

a_contract having a specified duration.  If the employment is not
terminated at the expiration of the contract, the continuing
employment of the employee is governed by the other provisions of
this section.

4, Prohibited terminatioms. An employer may not terminate
the employment of any employee 3if the termination is in
retalijation for the individual's compliance with or refusal to
violatd public policy derived from constitutional or statutory
law: )

A. Existing at the time of the compliance or refusal or the
termination; and

B. Conferring rights or imposing duties on persons in the
State.

5. HWaivers invalid. An employer or employee may not waive
a right conferred or avoid a duty imposed by this subchapter

except by an agreement in compliance with section 873.
j

‘§875. Agreements between employer and employee

1. Job performance standards. A written agreement of
employment signed by an employer and an employee may prescribe
reasonable standards of performance or specify other good cause
for termination.

2. Termination without good cause; severance _pay. A
written agreement of employment signed by an emplover and
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employee may authorize the employer to terminate the employee's
employment without good cause if severance payments at the rate

paid immediately preceding termination are provided in at least
the following amounts:

A. For emplovees with at least one but less than 3 vears of

employment, one month's pay:

B. For employees with at Jleast 3 but less than 5 years of
employment, 3 months' pay: or

C. For employvees with at least 5 years of employment, one

month's pay for each full year of employment.

3. Duty of good faith. An _agreement under this section
imposes_on the parties a duty of good faith in the enforcement of
that agreement.

§876. Procedure and limitations

1. Complaint. An individual whose employment is terminated
may file with the board and the individual's former employer a
complaint and reguest arbitration under this subchapter within

180 days . after the effective date of the individual's
termination. This time period is extended for up to 60
additional days for any time during which the individual is

pursuing internal remedies provided by the employer. Utilizing
an_employer's internal procedures is optional with the individual.

, 2. Statement of reasons. Upon terminatioh, other than a
guitting of employment by an emplovee, the emplover shall furnish

the employee with a written statement of the reasons for the

termination.

3. Answer. Within 21 days after a complaint is filed with

the employver, the. employver shall file an answer with the board
including a copy of the statement of the reasons for the
termination that has been furnished to the individual.

4. Deposit. Within 10 days after the emplover's answer is
filed each party must deposit $500 with the board as an advance
toward the costs of the arbitration. Upon a showing of
indigency. or for other good cause, the director may waive the
requirement to make a deposit or may reduce the amount of the

deposit.

877. Arbitration
1. Uniform Arbitration Act; rules. Except as otherwise

provided in this subchapter, the Uniform Arbitration Act, Title
14, chapter 706, applies to proceedings under this subchapter as

iy
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if there were a written arbitration agreement between the
parties. The board shall adopt rules, subject to the Maine
Administrative Procedure Act, related to the procedure to be
followed under this subchapter. Except as it applies to rules
adopted under this subchapter., the Maine Adminigtrative Procedure
Act does not apply to proceedings under this subchapter.

2. Selection of arbitrator. The board shall adopt rules
specifying the qualifications of arbitrators and furnish the
parties with an arbitration panel of nominees from a 1list the
board maintaing of qualified arbitrators active in the State. If
the parties can not agree on an arbitrator, the director shall
choose the arbitrator. The parties shall pay an equal share of
the fee and necessary expenses of the arbitrator unless the

arbitrator determines otherwise.

3. Powers of arbitrator. An arbitrator may make all
substantive and procedural rulings necessary to resolve the issue
of whether the termination violates this subchapter and, if a
violation has occurred, grant a remedy. The arbitrator may
administer oaths and issue subpoenas for the attendance of
witnesses and for the production of documents and other evidence
at the hearing. Subject to rules of the board all forms of
discovery are available at the discretion of the arbitrator who
shall avoid undue delay. expense or inconvenience.

4. Proceedings. An arbitration proceeding is informal.
The rules of evidence applicable in the courts do not apply. An
arbitrator may not grant or deny 'a complaint on the default of
one party but shall require the other party to submit evidence to
support an award. Either party., if willing to pay the costs, may
request that a transcript or tape recording be prepared as the
official record of the proceedings. If a transcript or tape
recording is prepared as the official record, a copy of the
transcript ‘or tape recording must be made available to the
arbitrator and the other party must be allowed to inspect the
transcript or tape recording. If a transcript or tape recording
is _not prepared, the official record of the proceedings is the
arbitrator's opinion and award. An individual may be represented
in arbitration by any person including, but not limited to, an
attorney, labor organization official or fellow worker.

5. Burden of proof. An individual alleging a termination
in violation of this subchapter has the burden of proof on all
issues.

§878. Award and remedies

1. Decision. Within 30 days after the close of a hearing
or after the submission of any post-hearing briefs, or within any
extended time agreed on by the parties, the arbitrator shall
issue an award sustaining or dismissing the complaint in whole or
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in part. - The award must include an_opinion unless both parties

request otherwise. An opinion must contain the critical facts as

determined by the arbitrator and the principal reasons for the
arbitrator's decision.

2. Remedies. An arbitrator may provide any of the

following remedies for a violation of this subchapter:

A. Reinstate the employee:

B. If reinstatement is not granted, award a severance
a nt equal ontinuation of he mplovee's

pretermination pay including the value of any fringe
benefits at the rate paid immediately before the termination

of employment for a period not to exceed 2 years beyond the

date of the award:

cC. Award full or partial back pay to the employee,
including the value of any fringe benefits with interest and

deduction of interim earnings or amounts earnable with
reasonable diligence;

D. If the arbitrator finds that the termination of
emplovment was a willful violation of this subchapter and

lacking in good faith, award additional damages in an amount

not greater than the back pay awarded;

E. Award reasonable attorney's or representative's fees and

costs to a prevailing employee:

F. Award reasonable attornev's or representative's fees and
costs to a prevailing employer, if the arbitrator finds the
complaint was frivolous, unreasonable and without foundation:

G. Award the full amount of the arbitrator's fees and
expenses, if the arbitrator finds that resorting to

arbitration lacked good faith; and

H. Award punitive damages if the arbitrator finds that the

termination of employment was a malicious violation of the

public policy protections of section 874, subsection 4.

3. Damages limited. For termination of employment under

this subchapter, there is no right to damages for pain and

suffering, emotional distress, defamation, fraud or other inijury

under the common law and no right to compensatory damages,
punitive damages or any other form of damages except as provided
in subsection 2.

4. Award final. An arbitrator's award is final and binding

subject to court review under subsection 5.

Page 6-LR0342(1)



10

12

14

16

18

20

22

24

26

28

30

.32

34

36

38

40

42

44

46

48

50

52

5. Judicial review and enforcement. An arbitfator's award
may be  appealed or enforced as provided in the Uniform
Arbitration Act, Title 14, chapter 706."

879. Scope, exceptions and exclusions

1. Relationship to other laws. This subchapter must be
construed in harmony with other common law or statutory

prohibitions of discrimination in employment and no duplicative
recoveries may be awarded.

2. Preemption of common law. This subchapter preempts all
state common law rights and claims of an employee for relief when

the c¢laim for relief is based on the termination of the
emplovee's employment. This subchapter does not preempt the

state common law contract rights and contract claims to which an
individual is entitled under:

A. A collective bargaining agreement between an emplover
and a labor organization:

B. An express contract of employment, written or oral,
having a specified duration: or

C. An implied-in-fact contract of employment if this
contract does not conflict with any express contract of
employment and the individual is not entitled to the good
cause protections provided by section 874, subsection 1.

Sec. 5. Application. This Act applies only to terminations
occurring on or after the effective date of this Act.

STATEMENT OF FACT

This bill attempts to reach a compromise between employees'
interests in job security and employers' interests in avoiding
potentially 1large damages resulting from wrongful discharge
suits. This bill provides employees with greater protection from
unjustified dismissals and 1limits the potential damages that a
wrongfully discharged employee may recover. The bill
comprehensively regulates the dismissal of employees and preempts
all inconsistent common law rights of action but does not affect
collective bargaining agreements.

The bill permits employers to discharge an employee without
good cause if the employee has not worked for that employer for
at least one year. This permits employers to wutilize a
probationary period of one year. After an employee has worked
for an employer for at least one year, the employer must have
good cause to discharge that employee unless the employee was
hired on a contract basis with a specified duration of employment
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or unless a written agreement between the employer and employee
permits dismissal without good <cause. If such a written
agreement exists, the employer must guarantee the payment of
severance pay to the discharged employee under a graduated scale
based on the employee's longevity with the employer. Employees
are also protected from discharge for reasons that violate public
policy in statutory or constitutional law. Good cause is defined
in the bill to include circumstances related to an employee's Jjob
performance and also legitimate economic decisions made by an
employer. The elements constituting good cause may be further
specified in a written agreement between the employer and
employee.

To avoid lengthy and éostly court actions, the bill provides
for all disputes concerning employment terminations to be
submitted to binding arbitration at the parties' expense. The
arbitrator decides whether a violation has occurred and has
discretion in determining the scope of appropriate remedies.
Remedies available to an employee include reinstatement to the
employee's former position or severance pay and the payment of
back pay, attorney's fees and costs, arbitration costs and
punitive damages if the discharge was an extreme departure from
public policy established by statutory or constitutional law. If
the arbitrator finds that the employee's complaint was frivolous,
attorney's fees and costs and the cost of arbitration may be
awarded to the employer. The arbitrator's decision is subject to
judicial review in the same manner as other arbitration awards.
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