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114th MAINE LEGISLATURE 

SECOND REGULAR SESSION", 1990 

Legislative Document No. 2498 

S.P. 1006 In Senate, April 11, 1990 

Reference to the Committee on Judiciary suggested and ordered printed. 

Presented by Senator HOLLOWAY of Lincoln. 

f)yf){f)~. 
JOY J. O'BRIEN 
Secretary of the Senate 

Cosponsored by Representative MacBRIDE of Presque Isle and Representative 
HASTINGS of Fryeburg. 

STATE OF MAINE 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND NINETY 

An Act to Reduce Health Care Cost and Enhance Medical Care through Tort 
Reform. 



Be it enacted! by the PeopHe of the State of Mahne as foHDows: 
2 

Sec. 1. 5 MRSA §12004l-I, sub-§§58-A, 58-B and! 58-C are enacted 
4 to read: 

6 

8 

10 

12 

14 

16 

18 

20 

22 

24 

26 

58-A. Medicine Medi.cal 
Specialty 
Adv.i,so-n': 
Committf;tf;t 
on Anesthe­
siology 

58-B. Medicine Medical 
Specialty 
AdvisOll 
COf!l11li_t tee 
on Emerg~n­
cy Medicine 

58 C. Medicine Mecli..Q..i2-l. 
fu!.~ ci al bY­
B,Qyisory 
Comflti.tJ.ee 
Q~ Obstet­
Lics and 
Gynecology 

J;:xpenses 
Only 

Expenses 
Only 

~_xpenses 

Only 

24 MRSA 
§2982 

24 MRSA 
§2982 

24 MRSA 
§2982 

28 Sec. 2. 24 MRSA §2857, SUJIb-§3 is enacted to read: 

30 ~Pi§"~9.y~_~JJb_sequent~Qy;rt· action. The Maine Rules Qf 
£ivil Procedure govern discovery conducted under this 

32 subchapter. The chair has the same authority to rule upon 
discovery matt~rs as a Superior Court Justice. Notwithstanding 

34 subs~.{:_t.ion L ilJ. a subsegueI).t Superior court action all discovery 
conducted during the preli tigation screening panel proceedings 

36 is deemed discovery conducted as a part of that court action. 

38 1'.l:!is l?Al;?seJ::t.iO}L_~Qp.J.j.es to aJ.I claims oLQrof.!liu;;ional negligence 
in which the notice of claim is served or filed on or after 

40 J~nuary 1, 1991. 

42 Sec. 3. 241 MRSA §2906 is enacted to read: 

44 ~. Collateral sources 

46 

48 

50 

52 

I. De~i~itions. As used in 
context otherwise indicates, the 
following meanings. 

this section, 
following terms 

unless 
have 

the 
the 

A. "Claimant" means any person who brings a personal injury 
action and, if such an action is brought through or on 
behalf of an estate, the term includes the decedent or, if 
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puch an action is brought through or on behalf of a minor, 
the term includes the minor's parent or guardian. 

B. "Cq),).ateral source" means a benefit paid or payable to 
the claima:pt or on the claimant's behalf under, from or 
pursuant to: 

(1) The federal Social Security Act; 

..L2) Any stia.t_e or federal income replacemen~ 

di.sability, workers' compensation or other law designed 
to provide partial or full wage or income replacement; 

13) An~iJi.~.nt, health or sickness insurance, in_~ 
pr wage replacement insurance, income disability 
in.§J,lr~:pce, cas\lalJ:y or property insurance, includi..ng 
autolDpbile accident and homeowner's insurance benefits, 
Q,+~~ther insurance benefits, except life insurance 
benefits; 

14) Any contract or agreem_ent of any grolJP.L 
organization, partnership or corporation to provide, 
£~for or reimburse the cost of medical, hospital, 
dental or other health care services or provide similar 
benefits; or 

D~l~tl~ontr9£!.tlJa~r voluntary wag!L.Son...tinYatiRn 
plan or payments made pursuant to such a plan provided 
by an employer or otherwise or any other system 
intended to provide wages during a period of disability. 

h .. __ '_'D_qrnages" Il).eans !;!.Q9nomic losses paid or payable by 
collqteral sources for wage losses, medical costs, 
~eha~i~itption costs, services and other out-of-pocket costs 
incu..!"sgd by or on behB).f of a claimant for which that party 
is claiming recovery through a tort suit. 

~_. _hQ.;tt~tIiU;:~J-1>.Qqn~~j'~.~~p-t re~ys:tions. In all act.iQns. 
for professional negligence, as de{ined in section 2502, evidence 
to est.ablis~~t;;Jle plaintiff's expense of medical care, 
rehabilitation services, loss of earnings, loss of earning 
capacity or other economic loss was paid or is payable, in whole 
or in part, by a collateral source is admissible to the court in 
which the action is brought after a verdict for the plaintiff and 
p_~fore a judgment is entered on the verdict. Subject to 
.~'Lubse.J;;J;ion 4, if the court determines that all or part of the 
,pJ,_aintiff's expense or loss has been paid or is payable by a 
c~~lateral source and the collateral source has not exercis~d its 
.r.ig.l}J~ ___ ~ __ subJ;:.Q.g.r.Q.t..i.Q,n wi thin tJl~ time limi t set forth in 
.§..u,l;U:;.5l.cti.Qn 3, the court shall reduce that portion of the judgment 
.that represents damages paid or payable by a collateral source. 
The court shall reduce that reduction by an amount egual to the 
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~laimant's payments over ~he 2 year period immediately predating 
the personal injury to the collateral source in the form of 
J?ayroll deductions, insurance p~emiums or other direct paymellts 
p-y-the claim(!nL as determined by the court to be appropriate in 
each case. The reduction made under this subsection may exceed 
the amount of the judgment for economic loss or that portion of 
~h~ verdict that represents damages paid or payable by a 

8 collateral source. 

10 3. N9tice of v~rdict r~~ired. Wi thin 10 days after a 
venlict for the plaintiff, the plaintiff's attorney shall send 

12 notice of the verdict by registered mail to all persons known to 
the attorney who are entitled by contract or law to a lien 

14 against the proceeds of the plaintiff's recovery. If a 
lienholder does not exercise the lienholder's right to 

16 subrogation within 30 days after receipt of the notice of the 
verdict, th~ lienholder shall lose the right of subrogation. 

18 This subsecti..Q1!-.2,pplies only to contracts executed or renewed on 
or after the effective date of this section. 

20 
4. ~~_~e~J§J:,jJ}gLQ]:)Jig!!.ti.Q~;regJlire_d. For purposes~J;,.l1iQ. 

22 pect.io_n, benefits from a collateral source are not considered 
~ayable or receivable unless the court makes a determination that 

24 there is a previously existing contractual or statuto.J:.Y 
obligation on the part of the collateral source to pay the 

26 benefits. 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

52 

5. Reduct,iQ.n of reP-ill'!il.!~Jlt to collateral source. The amount 
~ayable by a plaintiff to any collateral source is reduced by a 
lill.IJ;;ion of the ts>tal cos ts incurred by th~_'p'laintiff in the 
a~t;.ion, including discovery, witness fees, exhibit expenses and 
pttorney's fees. Th~ reduction is calculated as the amount that 
~pe same percentage of the total costs incurred by the 
plaintiff in the action as the ar!LOunt paid or payable by the 
~ollateral source is of the total verdict. This subsection 
applies only to contracts executed or renewed on or after the 
effective date of this section. 

Sec. 41. 241 MRSA c. 21, sub-cc. XX and X are enacted to read: 

.suBCHAPTER IX 

LIMITS ON NONECONOMIC DAMAGES 

~71. Limits on noneconomic damages 

1. Limitat~~~Ip an action for professional negligence as 
d~Jined in section 2502, the nOI).economic damages awarded to a 
prevaili..n9_part.2-I!.@..Y.-.1l..Q.t exceed $250,000. If the trial of the 
action is to a iY£yL-the jury may not be informed of the damage 
award limitation established in this subsection. If the jJg:y 
awards total damages in excess of $250,000, the court shall 
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. .Qi.LELcL-tpe jury to estal:!Ji..sh the portion of the total damages 
awarded that is noneconomic damages. If the portion that is 
noneconomic damages exceeds $250,000, the court shall reduce the 
nPJleconomic damages a~9.sded to that ampunt, unless a further 
Ieduction is warranted by exercise of the powers described in 
subsection 3. 

J:.l1..!LJ.imi t 0~0, 000 on noneconomic damages is a single limit 
gpplicable to all caus~s of action, by one or more parties, 
arising out of the same occurrence or circumstances. The 
noneconomic damages limitation established by this subchapter 
does not apply to claims for punitive damages. 

2 • D~t:.in.ition. As used in tpis subchapter, u~less the 
cont.e~t otherwise indicates, "noneconomic damages" means 
~ubjective, nonpecuniary drunages arising from pain, suffering, 
inconvenience~h~ica~IDpairment, disfigurement, mental 
'p'.pg...uish, emotiorH~.l streJ'~s, loss of society and companionship ... 
l.o~Qf consortiwn, injury to reputation, humiliation, other 
n01!P.ec\lniary dama~nd any other theory of damages such as fear 
of loss, illness or injury. 

~~..9..YI;:l:·s po~~..x.s. Nothing in this section i~.n.t..Emde!LJ;.o 
eliminate the court's powers of additur and remittitur with 
regard to all damages, except to the extent that the power of 
additur is limited with regprd to noneconomic damages beyond the 
limitation established in subsection 1. 

4. AdjJ~st:ment. Qf cap. Effective February 1st of every 
Lear, beginning in the year 1992, the Superintendent of Insurance 
shall automatically increase the cap on noneconomic damages by a 
percentage ~ount equal to the percentage rise in the federal 
Cons~er Price Index for January 1st of that year over the level 
oL-t.he i.pdex for January 1st of the previous year. The 
l~JJp-erintendent ~Jl.pll report the adjustment and the actual change 
in the index to the Legislature every February 1st. 

~:!lrposes of .tl.!.is s1!-bsection, "Consumer Price Index" means th.e 
Consumer Price Index for Urban Wage Earners and Clerical Workers: 
United States City Average, All items, 1967-100, as compiled by 
the United St~tes D~p-artment of Labor, Bureau of Labor Statistic~ 
Q.r, if the inQ!3x is revised Or---.JilJ.perseded, the Conswner Price 
Index is the index represented by the Bureau of Labor Statistics 
as reflecting most accurately changes in the purchasing power of 
the dollar by consumers. 

~~pp'licat.iolJ.--" 
notices of claim are 
section. 

This section applies to all 
fil~d after the effective 
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SUBCHAPTER X 
2 

MEDICAL LIABILITY DEMONSTRATION PROJECT 
4 

§2981. Medical liability demonstration project 
6 

The Burea~ of 1nJ;;.urance and the Board of Registration in 
8 Med~cine shall, by January 1, 1992, establish a medical liability 

demonstration project as provided in this subchapter. 
10 

§2982. Medical specialty advisory committees es~ablished 
12 

1~~_~i~al ~ec~~1t~~~~. The Medical Specialty Advisory 
14 Committee on Anesthesiology, in accordance with Title 5, section 

12004-1, subsectio.n 58-A; the Medical Specialty Adviso£X 
16 Committee on Emergency Medicine, in accordance with Title 5, 

section 12004-1, subsection 58-B; and the Medical Specialty 
18 Advisory Committee on Obstetrics and Gynecology, in accordance 

wiJ;:h Title 5, section 12004-1, subsection 58-C are established 
20 and shall develop practice parameters and risk management 

protocols for their respective medical specialty areas. 
22 

2. M~erJ;hip. Each medical specialty advisory committee 
24 consists of 5 members: 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

52 

54 

A. Or\J:~--pJly_sicJ,E.1LJh9_PX.p:.Q.tices in a tertiary teaching 
hospital, appointed by the Board of Registration in Medicine; 

l,!. On~..§jJ;!j ... C!~~ .. :r..Q.G.!;;.ices in a t~rtiary nontS!aching 
hospital, appointed by the Board of Registration in Medicine: 

~n~hy~i~ian wQo~actices in a medium-size hospital, 
appointed by the Board of Registration in Medicine; 

D. One phys .. ic,i.an whose pract.ice is substaptially in rural 
areas, appointed by the Board of Registration in Medicine: 
and 

E. One family p~actice physician, appointed by the Board of 
Registration in Medicine. 

3. Te~s. Each member serves a term of 3 years. 

4. P~Q~~?dings. The medical 
§balJ conduct all proceedings 
Administrative Procedure Act. 

specialty advisory committees 
pursuant to the Maine 

.~ ..• --..--...!!O.i.!~~_QLRe.g,i.s~_J;:~f;:iQ.!L_J:gI. Me(lj..!;:.iA~~.(lulinisf;:_~~1: .. iQ~<m.d 
f1J.l!c;ling. The Board of Registration in Medicine shall provide 
fundiI.1g and administrative G.lJ.PPQ!'t to the med.ical specialty 
.Qdvi~.9ry comm.iJ:t.~es. The Board of Registration in Medicine may 
_Q,cctlll_L.f.M.nds fro.!ll. ...... QJ! .. t_side sOurces to help finance the operation 
of the medical specialty advisory committees. 
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§29U3. Practice parameters; risk management protocols 

Each medical specialty advisory committee shall deve~ 

:p.ra.ctiJ;~e parameters and risk management protocols in the medical 
.§pecialty ar~~J1).aJ;.ing to that committee. The practice 
EQrq,meters must define appropriate clinical indications and 
methods of treatment within that specialty. The risk management 
£rotocols must establish standards of practice designed to avoid 
ffi1:l-J,P'£Q.Q.t,ice claims aIJp increase the defensibility of th~ 

maJ,practic~ claims that are pursued. The parameters and 
£r.Q.toc~ust be consistent with appropriate standards of care 
and levels Of quality. The Board of Registration in Medicine 
shall review the param~ters and protocols, approve the parameters 
and protocols appropriate for each medical specialty area and 
adopt them as rules under the Maine Administrative Procedure Act. 

§2984. Report to Legislature 

~_Lil 1, 1991, epch medical specialty advisory committee 
pJl<;l._:L~rovide a report to the joint standing committee of the 
Legislature having jurisdiction over judiciary matters and the 
Of~ice of the Executive Director of the Legislative Council 
petting forth t.he parameters and protocols develope~~hat 
medical special.t¥......Eftvisory committee and adopted by the Board of 
Regi&.txation in Med,icin.e. . The medical specialty advisory 
cQI]1mittees also shall report the extent to which the risk 
management protocols reduce the practice of defensive medicine. 

~85. Application to professional negligence claims 

J.. Int~J!!:J~~ruLJ,~L.q~;t~P'Q~t. In any claim for pro:(§.!>si.9..lJ.1!l 
nE;!gligence against a physician or the employer of a physician 
participating in the project established by this subchapter in 
which a violation of a standard of care is alleged, only the 
£Qysician or the phy.sician' s employer may introduce into 
_evidence, as an affirm.QJ;,ive defense, the existence of the 
llactice parameterf? and risk management protocols developed and 
adopted pursuant to section 2983 for that medical specialty area. 

2 • ~.1,l~!i!!_~o.f prQpf..L-Par<IDl_eters __ i!Bd p~.tQ!;;Qls • Ap."'y 
1?.Qy.s_ician or pl}~ician' s employer who pleads compliance with the 
:p.ractice parameters and risk management protocols as an 
affirmative defense to a claim for professional negligence has 
.tpe purden of provj.ng that the physician's conduct was consistent 
with tho.~(;!J;:ame.ters clP..Q_-l!rotocols in order to rely upon the 
.§.t.fi:r;mativEL-clefe.p.,J;.JL....9.;> the basis for a determination that the 
physician's cop-duct did not constitute professional negligence. 
.:rh),s subsection does not affect the plaintiff's burden to prove 
.tb~ plaintiff's cause of action by a preponderance of the 
evidence as otherwise provided by law. 
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3. No c!!!Y!ge __ ip __ I:1.!J.,~Qen of p~Q..Qf. Nol;:.JJj.ng in 
p_~Q~b~pter alters tQ~ ___ purdens of proof in existence 
December 31, 1991, in professional negligence proceedings. 

this 
as of 

4. AmUicaJ:;J.Q~. This section a]ll!lies to ca]Jses of action 
6 accruing between January 1, 1992 and December 31, 1996. 

8 §2986. Physician participation 

10 

12 

14 

16 

18 

20 

.8.m':.-P-bYQ.j.C.l,j'H.IJLJ?racticing in a medical specig.lt~ea for 
which practi~arameters and risk ~anagement protocols have been 
.!:le..veJ,QPed g. . .I!.Q......J3.dQPteQ...J?Arsuant to section 2983, shall file I!otice 
with the Board of Rggistration in Medicine prior to November 1, 
1991, indi~atinq wheth~r they. elect to participate in the 
p]:'oject;. The me9.ical liability demon..§..t.ration project authorized 
In~_.....thi~bch1.i.p.ter do~s not begin with respect to a medical 
~pecialj:.y area unless at least 50'l-o of the physicians licensed in 
the State and practicing in that speci~lty area elect to 
participate. CqJltinuation of a project is not dependent on the 
level of participation. 

22 §2987. Evidence; inadmissibility 

24 

26 

28 

30 

l.Lpless indepgnc;l.ently G.eveloped from a SO~L<;!e other than thg 
gemoQQ~ration prqject, the practice parameters and ri~k 

management protocols are not admissible in evidence in a lawsuit 
ggainst any physician who is not a participant in the 
.9.emonstration project or against any physician participating in 
j:)le proi.g..c.t who i~deJendiI.!9.-Q9.§.inst a cause of action accruing 
before January 1, 1992 or after December 31, 1996. 

32 §2988. Information and reports 

34 ~~gports_bY---l-D,s.Q.~~E'Ji~I!.Y-l..Psurance compa..ny provi.!1ing 
'p'rofessional, malpractice or any other form of liability 

36 iJlsurance for al!Y-J?.hysicia.n practicing in a medical specialty 
area described in section 2982 or for any hospital in which that 

38 P-Lactice ....ll,Q._Q_takeI.!.--!?I.1i.Ge shall provide to the Bureau of Insurance 
.in a format established by the Superintendent of Insurance the 

40 following: 

42 A. A report of each claim alleging malpractice during the 
~eE~eriod ending December 31, 1991, inVOlving anY 

44 physician practicing in a medical specialty area described 
in section 2982. Each report must include the name of the 

46 insured, policy number, classification of risk, medical 
§p~cialt;y, dat~ of claim and the results of the claimL 

48 incluc;l..inSI..-deferise costs and indel)]n.,ity payments ap a result 
of settlement q~rdi~s well as any awards paid in 

50 e~~ess of policy lim~ts. For any claim still open, the 
report must include the amount of. any funds allocated as 
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24 

26 

reserve or pai~ut. The insurance com~any shall annually 
report on any claims that have remained open; 

B. F.9r the 5-Y~U!.L-Egriod eng.ipg December 31, 19~J., an 
annuaJized bh~_akdow.~ __ the medical liability p~emiums 

earned for physicians p.racticing in the medical specialty 
areas described in section 2982. This information ·must be 
provided according to a schedule established by the Bureau 
of Insurance; 

C. A report of each claim brought against any physician 
practicin~in a medical specialty area described in section 
2982, allegin~!!1alpX_actice as a result of incidents 
oG.G.urr.iIJ9 on or af.ter Januiti:.Y-1, 1992 and before Januar-y-h 
1997, that includes, but is not limited to, the name of the 
insured, policy number, classification of risk, medical 
§Eecialty, date of claim and the .results of each claim, 
inclucl,.ing defense cost;; and indemnity payments as a resul.t. 
of settlement or verdict, any awards or amounts paid in 
excess of policy limits and any finding, if made, of whether 
the physician I s practice was consistent with the parameters 
and protocols developed and adopted under section 2983. 
These reports must be provided not less than semiannually 
a~~Qrding to a sch~dule established by the Bureau of 
Insurance. At t;J:!§ __ !:tLscr~j;:.ion of the Bureau of Insurance, 
reports must be provided until all claims are closed; and 

28 D. An annualized breakdown of tIle medical' liability 
premiums earned, as of January 1, 1992, for physicians 

30 practicing in the medical specialty areas described in 
'§J~ctio~1t2. Thts informat~o:r:I must be provided according 

32 to a schedule established by the Bureau of Insurance. 

34 2. Reports .P...y Bu:reaQ._ of Insurance and Board of Registrati.Q1! 
jn Medicine. The Bureau of Insurance and the Board of 

36 Re.9.i.s.tration in Medi.cine s1.1§...l.LJ_e£Q.rt the resul_\;.s of the p.roj Ell!...t. 
to the Legislature by December 1, 1997. The report must include 

38 the following. 

40 

42 

44 

46 

48 

50 

52 

A. The Bureau of Insurance shall report: 

J.J.~l1e numper oLG.laJms bro.!!ght against 
the project alleging malpractice as 
incidents occurring on or after January 1, 

!!.hY-sicians 
a result 
1~ 

in 
of 

(2) rpe result.s of any closed claims d~scribed in this 
section, includin~efense costs and indemnity payments 
as a result of settlement or ve~dict; 

D) T4~t,.g.J;..us of a;I.~~laims described .in this 
;;ectio~ncludiD9--Qefense costs, indemnity payments 
and any amounts held in reserve; and 
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34 

36 

38 

40 

42 

44 

46 
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i.4J __ The effect of th.!LJ?roj~G..t on the medical liability 
claims experience and premiwns of those physicians in 
the project. 

B. The Board oJ;..--Re..gistration in Medicine shall g:uant.!'J~nd 
r~-E.ort on.....§.ny identifiable im.J?act of the project on the cost 
of the practice of defensive medicine. 

i~~~~9ard of Regi~~ration in Medicine ~hall 
establish an economic advisory committee to establish 
the methodology for evaluating the effect of the 
project on the cost. utilization and the practice of 
defensive med,icine. The economic advisory committee 
sha,ll report th~ methodology developed to the Board of 
Registration in Medicine by January 1, 1992. 

3. InuDl,ulit:y:. All ins.urers reporting under this section and 
tJleir agents or em1L~es, the superintendent and the 
supS!r intendent~..J?resentati ves-L...-and the Board of Regis tration 
in Medicine and its agents or employees, including members of the 
medical specia:Lty advisory committees established under section 
1.982, are immune fro.m liability for any action taken by them 
pursuant to this subchapter. 

~..9.!l['ig~D.t.:j.-'~lj.J;;L-~eports mag.SL to the superint~ndent and 
r!ll!Qrt records kepJ: by the superintendent are not subject to 
discovery and are not admissible in any trial, civil or criminal, 
~ther than proceedings brought before or by the Board QI 
Regjstration in Medicipe. The superintendent shall maintain the 
repoLts filed in accordance with this section and all information 
derived from the reports that identifies or permits 
i.dent.ification of the in.sured or the incident for w:tlich a !=!laim 
was made as s_trictly G.Q.nfJdential records. Information derived 
from r~ports filed in accordance with this section that does not 
id~ntify or permit identification of any insured or incident for 
which a claim was made may be released by the superintendent or 
otherwise made available to the public. 

~~yles. The s~perintendent and the Board of Regiptration 
in Medicine may adopt rules necessary to implement this 
subchapter. 

Sec. 5. 24-A MRSA c. 75 is enacted to read: 

CIlAPTER 75 

RURAL MEDICAL ACCESS PROGRAM 

§6301. Short title 
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This c.P..BJ2ter is known and may be cited as the "Rural Medical 
Access Program." 

4 §6302. Purpose 

6 Ib~~{2Q§~ of this GAp2ter is to promQ~~rough financial 
incentives to physicians who practice in underserved areas of the 

8 State, the availability of physicians who deliver babies in those 
areas. 

10 
§6303. Definitions 

12 
For purEQ~es of this chapter, unless the context indicates 

14 otherwise, the following terms have the following meanings. 

16 1. IJ:!..~.",,;re_r. "Ins1.lrer" means any insurer authorized to 
_transact insurance in this State and any insurer authorized as a 

18 surplus lines insurer pursuant to chapter '19. 

20 ~_. __ Self-i,p._su~~d. "Self-insured" means any ppysician or 
hosEital insured against professional negligence through any 

22 entity other than an insurer as defined in subsection 1. 

24 §6304. Assessments authorized 

26 ~,rovide funds for the Rural Medical Access Program, 
,jn~urers may collect pursuant to this chapter assessments from 

28 phyJ;Licians, surgeons, osteopaths and hospitals located in the 
State. 

30 
1. AssesSlJlent from policyholders. Wi th re spec t to 

3 2 P .. r.Q,(.~ssional liabj,J,i ty insurance policies for physicians-,-
surgeons, os~eopaths and hospitals issued on or after 

34 September ~99l, each insurer shall collect an assessment from 
~Q.ch policyholder. 'J;'he superintendent shall determine the amount 

36 QJ the assessment in accordance with this chapter. 
Notwithstanding~y--provision of law, assessments made and 

38 collected pursuant to this chapter do not constitute premium, as 
defined in section 2403, for purposes of any laws of this State 

40 relating to taxation, filing of insurance rates or assessment 
Rurposes other than as expressly provided under this chapter. 

42 The assessmeI:lts are considered as premium only for purposes of 
any law of this State relating to cancellation or nonrenewal of 

44 insurance coverage. 

46 2. Reg \lJ-];gQ __ S uPP.QJ;:.t. Eve,ry ins1.lred and self-insuq~g 

_Q-Jlop_athic and osteopathic physician and hospital shall support 
48 the Rural Medical Access PrQ9£i:llll as provided in this chapter. 

Any physician or hO§Qital that fails 'to pay the assessment 
50 !".!llill.ired by this cha.p.-tJ!r is subjeG,t to a civil penalty not to 

exceed $2,000, 'p_ayable to the Bureau of Insurance, to be 
52 recovered in a civil action. 
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~_;:i§.istanc~_UoDL bQards and DeRartment of llIun:tan Service§L 
.ili!!?ure thr01!9II!-(Lther means. The Board of Registration in 
Medicine and the Board of Osteopathic E~amination and 
R~£jstration sha~l assist the superintendent in identifying those 
physicians who insure a,.gain~rofessional negligence by means 
~~ber than through insurers defined in section 6303. The 
Department ·of Hwnan Services, Division of Licensure and 
.c'!;!J:.tJJ:_i_<;:..atiQ..I11~g.11 as.sist the superintendent in determining........t..Q.§. 
J.m;ur in9---...§.:r!!:iJ::y for any licensed hospital and in identifying 
those ho_qp.~t9-ls that insure against professional negligence by 
means other than through insurers defined in section 6303. 

14 ~.~~:K.:t,it5.~a-,~i.,PJLQLJJ.J~EeS§ID..elllt.~9id. After review o_Ltb.§. 
records provided by the Board of Registration in Medicine; the 

16 Board of Osteopathic Examination and Registration; the Department 
of Human Services, Division of Licensure and Certification; and 

18 .the assessment receipts of the malpractice insureJ"s, the 
superintendent shall certify those physicians and hospitals that 

20 have paid the required assessments. 

22 §6305. Amount of assessment detenmined 

24 J,_. ___ :Qg_t~nmJ.Il~tj.QP of assessment baSj:!~:p~ticipatted 

liavi.!lq~. This subsection governs the determination and payment 
26 of assessments. 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

52 

A_, Begj.nning in 199L-..tlle super,intendent shall determine 
.hbe savin£Ji...iIL..l?rofessional liabi1itY.....-insurance claims and 
claim settlement costs ~o insurers anticipated in each 
12-mQ!lt.h......period as a result of imposition of a legal limit 
gn noneconomic damages, as established in Title 24, section 
2971, and reform of the collateral source rule. 

B. The superintendent shall order a total assessment to be 
co11ect~d each year beginning in 1991 equal to the lesser of 
1/2 ot the savings determined or $1,000,000, but not less 
than $500,000. 

.k_. The sup~..rj,n.tengent shalJ ___ !;Luler each insurer to asse_§§. 
its polj, . .Qyholders the percentage of the total assessment 
.Q..r_Q..e.re_Q. __ tll~th~ insurer I s Maine premium volume for 
Jll;:.ofessip_nal lial:.!j.1ity insurance for physicians, surgeons, 
osteopaths Cl,.nd hospital bears to the total Maine premium 
volume of all insurers and self-insureds for that coverage. 

p_. __ E.e.<;:l:L......insurer shall as .. !>ess the surcharge against its 
insureds as a percentage of premium unless the 
superintendent prescribes a different basis by rule or order. 

E. Every l:!j~.l.i.-i_:Qsured allo.pa~hic or oJi.teopat.hic physician 
and every self-insured hospital shall remit the assessment 
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~ired by this section to the principal writer of 
!!pysicianl? __ a,nd surgeons malpractice insurance in this 
State. Remittance by self-insured physicians or hospitals 
may--p~ ___ m~Qe on their behalf by a self-insurer. The 
.§.yperintendent shall prescribe by rule a method to calculate 
and collect the assessment from seif-insured physicians and 
hospitals. 

~. FiJ,lal evaltl_iit,i,9_n of s~vings in' 1.995. The final 
evaJuation of the savings in professional liability insurance 
claims and claim settlement costs to insurers must be determined 
by the superintendent in 1995. Insurers shall continue to assess 
RQli.GyQQlders aft_er 1995 based on the final determination, but 
the total assessment m~y not be more than $1,000,000 per year. 

§6306. Funds held by insurers 

LQA~~ers may invest assessm~nts collected subject to chapter 
13. Interest earned on investments must be credited to the Rural 
Medical Access Program. 

.§6307. Qualifications for premium assistance 

1.. Elj,gjJJilit;.y_qualifications. A physician is a qualified 
Eb~ician eligible to receiv.e professional liability premium 
assistance if that physician: 

A. Is licensed to practice medicine in the State;' 

B. Accepts and serves Medicaid patients; 

C. Provides services for the delivery of babies: and 

n~ Practices at least 50% of the time in areas of the State 
~ha,t ar~Qnger~erved areas for obstetrical medical services 
as recommended by the Department of Human Services. 

Th~peE9rtment of Human Services shall determine those physicians 
who meet the reQuirements of this subsection. 

A.!L---.L.Q~.J._i.g.iJU.~~,n~mi..Y.ll1_Qwed. Any physician who 
PJemi~ns to any insurer for any policy year prior to the year 
which assistance is sought is not eligible for assistance. 

§6308. Premium assistance 

Q.wes 
for 

Eac.h----Y1lalified physician as determined in section 6307 is 
~ptitled to an annual premium credit eQuaf to the same percentage 
of that physician'S professional liability insurance annual 
p.Lemium as the total amount of assessments collected and 
investment income earned with re!llliLct to those assessments bears 
to the total amount of premiums paid by all Qualified physicians. 
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§6309. Intercorporate transfers 

The superintendent may order intercorporate transfers of 
funds to balance assessments and premium credits on an eguitable 
basis among insurers and to provide for credits to eligible 
self insureds. 

§6310. Appeals 

1. As~es.§-'JL~ptS. P:t"u~sicians aggrieved by an iIl,.§l!;r;er' s 
APpJJcation oJ the asses!i!J1ent pro'£Jded .. _for in this chapter may 
reJ;luest a hearing before the superintendent.· The hearing must be 
held in accordance with chapter 3, the Maine Administrative 
Procedure Act and procedural rules of the Bureau of Insurance. 

b __ EJigihility. Physicians aggrieved by an ~ligibi:U-U 

.Q_~termination by the Department of Human Services under section 
6307 may reguest a hearing under the Maine Administrative 
Procedure Act. 

§631.1.. Rules 

The superintendent and the Commissioner of Hump.n ServicE;!..§. 
may adopt rules ip accordance with the Maine Administrative 
Procedure Act to carry out this chapter. 

FISCAlL NOTE 

The Department of Human Services, the Bureau of Insurance 
anc1 the Board of Registration in Medicine will each incur some 
additional costs that can be absorbed within the existing 
budgeted resources of the respective agencies. 

STATEMENT OF FACT 

This bill revises the use of discovery in medical 
malpractice prelitigation screening panel· proceedings and 
subsequent court actions. Once the panel has issued its 
findings, no party may make further discovery requests in a 
subsequent court action unless that party can show good cause as 
determined by the court. Current law provides confidentiality 
for all evidence used in a panel proceeding. This provision 
permits the use of discovery made before the panel to be used in 
court, thereby eliminating costly duplication of discovery. 

This bill sets a limit of $250,000 on noneconomic damages in 
medical malJ:lractice liability actions. A plaintiff would still 
be entitled to reimbursement for the full economic loss, 
including all medical expenses, rehabilitation services, 
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custodial care, loss of earnings and earning capacity, loss of 
2 income and any other objectively verifiable monetary losses. The 

cap does not apply to punitive damages. 
4 

Beginning in 1992, the cap will be adjusted annually based 
6 on rises in the Consumer Price Index. 

8 Under Maine case law, if a plaintiff is compensated in whole 
or in part for drunages by some source independent of the 

10 defendant, the plaintiff is still permitted to recover the same 
damages against the defendant. Unless a right of subrogation 

12 exists on behalf of the person, company or agency making the 
collateral payment, a double recovery takes place, thereby giving 

14 the plaintiff a windfall. Evidence of the collateral source 
payment is not admissible at trial. This bill requires the 

16 judge, after verdict, to automatically decrease the verdict by 
the amount of any collateral source paymen,t. 

18 
This bill does not reduce the recovery if a contractual or 

20 statutory lien exists on the proceeds, as long as the lien is 
exercised in a timely fashion. The bill reduces a plaintiff's 

22 damages only when those damages have already been paid by a 3rd 
party and when that 3rd party is not seeking to recover what was 

24 paid. 

26 This bill includes an "offset" to the reduction in a 
personal injury judgment that would otherwise be attributable to 

28 payments of damages from "collateral sources." The amount of the 
offset would be an amount equal to the amount paid by the 

30 claimant over the 2-year period predating the injury for the 
coverage afforded by the collateral payment source in the form of 

32 payroll deductions, insurance premiums or other direct payments 
by the claimant. The court shall determine this calculation on a 

34 case-by-case basis. 

36 This bill also requires the collateral source to share in 
the plaintiff's costs of pursuing the action. Specifically, the 

·38 bill reduces the amount payable by the plaintiff to the 
collateral source by a pro rata portion of the plaintiff's costs 

40 of the action, including attorney's fees. 

42 This bill authorizes the establishment of a 5-year medical 
liability demonstration project within the medical specialty 

44 areas of anesthesiology, emergency medicine and obstetrics and 
gynecology. As part of the project, the Board of Registration in 

46 Medicine and specialty advisory committees will develop practice 
parameters and risk management protocols that may be used by a 

48 physician as an affirmative defense in a, claim for professional 
negligence. 

50 
This bill. establishes the Rural Medical Access 

52 increase access to physicians who deliver 
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underserved areas of the State. This program is funded through 
the projected savings in medical malpractice liability insurance 
premiums projected to be the result of the cap on noneconomic 
damages and the revision of the collateral source rule. Starting 
in 1991, the Superintendent of Insurance will determine the 
assessment due from each insured or self-insured hospital or 
allopathic or osteopathic physician. The assessments will be 
collected by insurers and deposited in a separate fund. The 
superintendent will determine the amount of premium assistance to 
be paid to each physician delivering babies in underserved areas 
by comparing each physician's medical malpractice liability 
insurance premium with the total amount of premiums for all 
physicians qualified to participate. Beginning in 1995, the 
superintendent will base the assessments on actual savings 
resulting from the imposition of the cap and the revision of the 

16 collateral source rule. 

Page 15-LR3828(1) 

) 

) 

) 




