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114th MAl E LEGISLATURE 

SECOND REGULAR SESSION .. 1990 

Legislative Document No. 2112 

H.P. 1527 House of Representatives, January 5, 1990 

Approved for introduction by a majority of the Legislative Council pursuant to 
J oint Rule 26. 

Reference to the Committee on Human Resources suggested and ordered printed. 

>d(?~ 
EDWIN H. PERT, Clerk 

Presented by Representative CLARK of Brunswick. 
Cosponsored by Senator BUSTIN of Kennebec, Senator CAHILL of Sagadahoc 

and Representative MANNING of Portland. 

STATE OF MAINE 

IN THE YEAR OF QURLORD 
NINETEEN HUNDRED AND NINETY 

An Act to Establish the Protection and Advocacy Agency for Persons 
with Disabilities. . 

(EMERGENCY) 
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Emergency pI'eamble. Whereas, Acts of the Legislature do not 
become effective until 90 days after adjo_urnment unless enacted 
as emergencies; aud 

Whereas, t.he United States Congress 
And Advocacy for Mentally III Individuals 
States Code, Section 247a; and 

enacted the Protection 
Act of 1986, 42 United 

WheU'e!"lR. 
Developmental 
lInited States 

the United States Congress amended 
Disabilities Assistance and Bill of Rights Act, 
Code, Section 6000, in 1987; ~nd 

the 
42 

Whereas. these federal statutory changes are 
in Maine law although the State is receiving 
allotted pursuant to both federal acts; and 

not reflected 
federal funds 

Whereas, in order for the State to ensure the continued 
10 performance of the duties for which it ha~requested and received 

federal funding, enabling legislation should be enacted and 
20 ~nended as neces§ary to conform to federal legislation; and 

22 Whereas, people with mental illness who do not reside in a 
facility are without protection and advocacy services and cannot 

7.4 be assisted under the federal protection and advocacy laws; and 

26 

7.1'\ 

Wheu"eas, in the judgment of the LegiSlature, these facts 
create an emergency within the meaning of the Constitution of 
Majlle and regnirethe following legislation as· immediately 
neces sary for the preservation of the public peace I health and 

]0 safety; now, therefore, 

.12 Be it. enacted by the People of the State of Maine as follows: 

34 Sec. 1. 5 MRSA Pt. 24 is enacted to read: 

36 PART 24 

38 PROTECTION AND ADVOCACY AGENCIES 

40 CHAPTER 5~1 

42 

52 

P-,!Q',f.f;C:I:LQtL AND_@.VQCAq- FQR 
PERSONS WITR._DEVELO~AL.---9.R 

LEARNING DISABILITIES OR MENTAL ILLNESS 

.!..Li.§_Ull? policy of the :;t~~\~~--.!:J,~'!!'§JLU'. __ I.,;!Lc1_ku_l:JLe_~p)._Sl.:p.d 

htull.illLJ,:-i...9hlf;LQb. all (levelopllleutall y cUsahlecLlLELrso.!!.s and Ille.!~t;.ally 

1'!'.Limlivic1uals residing ill the State are protected through the 
.e_(il;,.ablis}1!nent of a protection and advocacy system pursuant to 42 
Vnited States Code, Section 6042 et seq. and Section 10801 et seq. 

Page l-LR3044 (l) 

( 

( 

( 



r-
2 

4 

6 

8 

10 

12 

14 

16 

11] 

20 

22 

24 

26 

28 

30 

32 

34 

36 

313 

40 

42 

44 

46 

48 

50 

52 

\,.,j 

The Gov~.rnor sha11- desig.pate an agency, inde]?endent of any 
st,p,!:,e or p-rivate agency thc;tt provides treatment, services or 
.1lQ.lJiJ.Jt.QtioIL.to ]?ersons with deye1gpmenta1 disabilities or mental 
.i..11ness-, __ t_o serve as the Protection and Advocacy Agency for 
persons with Disabilities. The agency shall also protect and 
pdvocate for the rights of persons with learning disabilities. 

§19502. Definitibns 

As use_d" _in this cha]?ter, unless the -context otherwise 
indicates, the following terms have the following meanings. 

.:J.-,,--~]!§~:f~·-: "Abuse" means the act or failure to aG.~ 

knowingly, reck1ess1y or intentionally, that causes, or may 
j::ause, injury or death. "Abuse" includes, but is not limited to, 
.LCl,p-e or sexuq,l assault, the strj.king of an individual, the use of 
g]!:ce_9.siveforce:-:in the u..se of bodily restraints and the use of 
bodily or chg~ica1 restraints in a manner that is not in 
compliance with. federal and state laws, regulations and rules. 

2. ~g~J!cy. "A,.WLI;l_CZ:~e9-ns the Protection and Advocacy 
bg.ency for Persons with Disabili ties. 

3. D.gYE~LQP.!'!~:g.t~qj§.a.l!iU1;:.y. "Deve1QPmenta1 disability" 
meaJ;l_S __ q, disabi1it..Y.....-.9ttributab1e to a mental or physical 
im]?airment or combination of mental and physical impairments that: 

A. Is manifested before the person reaches 22 years of age; 

B. Is likely to continue indefinitely; 

C. Results in substantial functional limitations in 3 or 
more of the following areas of major life activity: 

ill Self care; 

11J Receptive and expressive language; 

~Learning: 

J 4) Mobili ty; 

(5) Self direction; 

(6) Capacity for independent living; and 

(7) Economic self-sufficiency; and 

D. Reflects 
sequence of 
treatment or 

the person's need for 
special, interdisciplinary 
other services that are 
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extended duration 
coordinated. 

and are individually planned 

4. Exploitation. "Exploitation" means the illegal 
improper use of an individual or the individual's resources 
another's profit or advantage. 

and 

or 
for 

8 5. Facility. "Facility" means any foster home; boarding 
Jl.Qme..l nursing home; group home; hospital; state mental health 

10 institute; st<;l.te, county or municipal detention facility; 
_shelter: any other facility licensed or funded by the State~ 

12 .illW subdivision of the State, for the provision of residential 
services or treatment; or any other facility providing 

14 l:'E;l§jg!:!nt..i.9.Lservtcef;! that is operating w.ithput 9- l:i,.cense~ut is 
.(I;tcgtired tp be licensed under the laws of the United States, this 

16 State or any subdivision of this State. 

" 

10 Q,,,,-Le~!,.p..i~isability. "Learning disability" means a 
J!isorder exhibited in one or more of ,the bastc psychological 

20 processes involved in understanding or in using language, spoken 
or written, that may manifest itself in an imperfect ability to 

22 listen, think, speak, read, write, spell or to do mathematical 
calculations. 

24 

26 

28 

30 

32 

34 

36 

7. MeIttal 
mental illness 
gualifiedmental 

illn~,§J? "Mental illness" 
or emotional impairment, 
health professional. 

means a sig,nificant 
as determined by a 

.!! .• __ .Il!~g,l!;tct. "Negle~~l;tgJ1S a @9.l.iqg~~t __ ~L!:- omissipn 
j;.Jlat causes or may cause an individual's injury or death or that 
Q..Laces an individual at risk of ,injury or death. "Neglect" 
includes, but is not limited to, failure to establish or cara 
.Q_t,l~<;lILiJ19ividual progr~:r.~atmel~t or hab~litation plap or the 
!L~~ivation of or failure to meet esse~tial needs, including 
needs for adeguate nutrition, clothing, health care and a safe 
environment. 

38 9. P~rsonnel. "Personnel" means salaried staff employed by 

40 

42 

44 

46 

the agency. 

10. Persons with disabilities. "Persons with disabilities" 
!ne9-ns pt;lrsons with a developmental disability, a learning 
disability or a mental illness. 

§19503. Organization 

J,hlL-Rrotection and Advoca0:.-~_ncY __ ~Q~ __ J.'~..Lsons.,_,wi th 
48 pisabilities is established. 

50 1. Gov~~ning authority. The agency is governed by an 
authority established in accordance with the followinq,..' 

52 
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A. Members must be selected in accordance with the agency's 
policies and procedures. 

B. By Qctober 1, 19.9_~embershliL-f!)ust incl1lde the chair of 
the adv~sory council, as described in subsection 2, and 
p....th~.LJ11dividJ!.als wl~~Jll.§..se~r_wl1Dare knowledgeable 
about the needs of the clients served by the agency. 

~_. _tl!5LgQyern.i1!9..-Q.1lthor ity is responsible for the planning, 
QI;!..§igPJ_I'Lstablishment of prioriJ;j.es and implementation and. 
fl,!!lctjm.ling of the agency, subject to the provisions of 
subsection 2. 

2. AQyisQ~ouncil. The agency shall establish an 
advisory council with the following membership and duties. 

~'rb ... §_'Ldsj§9r~QJJ,ncil shall advise t~~ncy on po.licies 
and priorities to be followed in carrying out the duties of 
the agency as the protection and advocacy agency for 
mentally ill individuals. 

B. Me!nbers oJ the ad-::isory counci.l must inc:LuQe attorneys, 
mental health professionalsL-indi~iduals from the public who 
are knowledgeable abgut mental illness, a provider of mental 
h ... tl9J,J;J.1_f?ervices, individup.ls who have receiveq or who are 
.:[~cJ:Liv:i.p,g mental healtJJ_.f?ervice.s and .family members of those 
l.IlcUviqJJ,ais. At least 1/2 of the membership must consist of 
.!Jldividuals who have r.eceived or who are receiving mental 
health services and family members of those individuals. 

§19504. Duties of the agency 

The agency shall: 

~I1!t:p'p!!at.i9Jl aJ!Lreferral. ProviQe inforf!)§tion on and 
£~ferral to programs and services addressing the needs of persons 
with disabilities: 

Z-,,---~qvi~e. Advise and edu.cate i.!!!iivid.J),als on the right;~:( 
p~rsons witp disabilities and otherwise support and assist those 
persons in the protection of and advocacy for those rights: 

.~rJ,t!:.;:!uit_Qf rru1ledj._~§." __ P1l.rsue.--2.dm.iJli.straJ;ive, le....gal and 
.o...t.hJ'LJ;:_ill?propriate remedies on behalf of persons with disabilities: 

4. :!nveJL~ig!!t.ion. Investiaate allegations of abuse, 
.tl~l?loit..<t\;.ion or neglect of l?tlrsons ",ith c1isabilitie§..,--'TIl~9.illillkY 

1Tl9Y-... iltitj ... 9..t.~9n investigation ...1l..b'.Ql1_recei.J?_L9L£.........Le.port t.!1,.i3.t an 
),.llc,Ll1ent of abuse, exploitation Ul neglect has occurred or is 
.Q..ccurrtI.!9_. __ 1J~ency may also initiate an inv-estigation on its 
pwn .ll1iti~tive tolhen it has probable cause to believe that abuse, 
exploitation or neglect has occurred or is occurring: and 
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~~~l!!!-~_~_Prepare an annual report for submission to the 
.G..9vernor, the Legislature, the Commissioner of Mental Health and 
Mental Retardation and the Secretary of the United States 
l2.epar_tmenJ;, __ .Q.L......!iW.T!_Q.n Services. The report must describe tP.!l. 
Activities, accomplishments and expenditures of the agency during 
the most recently completed fiscal year. 

§19505. ~gg~~~~~e~s to r~cords, facilities, persons with 
10 disabilities and reports 

12 For the pu.rJ2oses of this chapter, agency personnel in the 
Q.grformance of duties pursuant to section 19504 must be granted 

14 a~~es~ to r~cords, facilities, persons with disabilities and 
reports as follows. 

16 
~_. __ Re~ords. Agency personnel must be granted access to all 

18 records that: 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 
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A. P.e_ctain to a person who is a client of the agency, if 
the per,;wn or the person's legal guardian or other legal 
representative has authorized the agency to have that 
access; or 

B. Pgr.t...&..ip. to an individual who is or was a person with 
disabilities and who is the subject of a complaint received 
!ll!:...-..the agency or' who the agency has probable cause to 
believe has been or is being abused, exploited or neglected, 
and who is: 

(1) By reason of a mental or physical condition, 
unable to authorize the agency to have access; and 

( 2 ) E i t;he r un de r pub li c gua.r..P.~i.!2a~n~suh~J.!o.,· pt.!-~o-=r_...!w!,.,i!o..t~h~~o-"u~t~--"'a 
199p.l guardian or other representative who may 
authorize the agency to have access. 

2. ~~~.~.on!? with di.§jlbi~j._ties. Any department, agencYL 
board, commission or office of' the State or of any subdivision, of 
J;l~t.Q.te, and any private agency or ing.ividual licensed or 
l~~Qed b~b~ Federal Government or the State or any subdivision 
o[ the State _that operates or administers any program or [acili ty 
providing services to persons with disabilities shall permit 
j;l . ..,gency personnel performing duties pursuant to section 19504 to 
meet with thMe persons. The program or facility must allow 
_~ency personnel to communicate privately wi th the persons with 
.!.,1isabilities. 

3. Facilities. Any facility that serves 
s;1isabilities shall permit entrance in and upon the 
.the facility to agency personnel performing duties 
_~ection 19504. 
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.4. R~p_9rts. The~~ncy must be provided copies of each 
annual survey report aI),d plan of corrections for cited 
deficiencies made pursuant to Title 22, chapter 405 and pursuant 
to 42 United States Code, Sections 1395 et seq. and 1396 et seq. 
}'lith ref?pect to any facility serving persons with disabilities 
within the State. The reports and plans must be provided to the 
£gency within 30 days of completion. 

IJ-pon_._th~jJ..--£.~~IJ§.§.tJ_ageIl<;:"'y'-1;!g!: son:Q.~J-_mu.p t be PJ:ov .i,.l~§.(t wi th copj~.§. 

.u . .t_{~£prts descri_bing ind._4ents of abuse, e:!i!:!!.1Qitation, neglect 

.os inj.!!.!;:y-, and the steps tak~n to investigate those incidenth 
Vl·eJ~ared by any staff person of any facility serving persons with 
~U.J;al?il..i.ties or by any asw.ncy charged with investigating 
_~llegaj:.i.olls of abuse, exploitation, neglect and injury occurring 
At facilities that serve persons with disabilities. 

§19 50 6 • COJ'!tJ_(lg:pJ;ial~tr-of---.i.p.f..9J:ID",a"-,t",i",-,o""n"",-";_----,,,r,",,e<,lp~r~e""",s-",e",n"-,t"-,a""t,,,,1,,,-' o~n,-------"o"-,,,-f 
individuals with disabilities 

~Qj.~~.J-.9J;ure of noni(!.gp..titj,@J..e infoI.IDiltion. Authorized 
agency personnel, in the performance of their duties, may 
disclose information, materials' and records that do not contain 
personally identifiable data. 

~~is(~Jo~~%e to ~.m;,j ecl;,....,---",D..,.i,-,s,-,c"-,l=..o",-",-s-",u",r..."e,--""-o.",f,--=-i",n",f""o,-"r'-'.m""a,,-t,,,-=i-,,,o""n,---",t-",o,-----,a"" 
.f>.£!rson with mental illness who is the subject of records is 
§ubject to this section. 

h._. __ lwt.horiz..ed~;t1l=!~..!Ji.9_n!l~1 may disJ;;J.Q§.JLJnformation 
from the records obtained pursuant to section 19505 to a 
mentally .ill individual ,who is the subject of the records, 
except when a mental he~lth professional associated with the 
9.:t.q.aniE9 tj,QlJ.. providing __ J:Jl!'!_Lecordq.L....Yho is responsible for 
supervising the provision of the mental health services to 
the j,.pdividual, notifies the agency in writing that, based 
on the professional's determination, disclosure would be 
detrimental to the health of the subject individual. 

B. U£Qn receipt of written no~ification pursuant to 
ppragraph A, the agency may not disclose information from 
the records to the s~bject individual unless another mental 
pealth professional has reviewed the records and, based upon 
the professional's judgment following review, determines 
that disclosure would not be detrimental to the health of 
the individual. The reviewing mental heal th professional 
§hall be selected by: 

JJJ The iucH vidual <. 

J~?~) ____ =T!~~e'--~l~·n~d~i~v~i~d~u~a~I_'~s~~g~u~a~r~d~i'-'a~n~_o~r __ ~o~t~h~e~r_~l~e~g~a~l 
representative; or 
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J3) Toe agency, acti-.ng--..Qp behalf of an individual 
whose guardian is the State or an individual whose 
gJ.!f!.rdian or other legal representative is not the 
State, has not selected, within a reasonable time after 
re~eiQt of notice pJ,lrsuant t~aragraph A, a mental 
health professional to review the records. 

L ___ P.i_scl..Q.§~~_e ___ o.f. ___ i~~nt.i,.':iable ___ i_nfon:n~j;:ion ___ iP.l~ 
10 X~lU:e_senl;.c:!tion. Agency personnel may undertake to represen_t 

~ersons with qisabilities or disclose information, materials and 
12 records containing personally identifiable information when the 

following occurs. 
14 

16 

113 

20 

22 

24 

26 

28 

30 

32 

34 

A. The person gives consent. 

B. The per~on has be.§.!Ljudged incompetent or is a minoL... 
BJ1~the individual's guardian or other legal representative 
gives consent. 

~., __ :rhJL1lll r son, by re as 0 n 0 f a me nt=-,a;±l=-~o",r'--Jp~h~,l.Y-ss",i,-,c<-!a~l=-~c~o~n~d~i!o..t!o:.=.i~o~n~, 
is_\lnable to gi ve consent and is wi . .>=t",h",ow.u"-,t~""a,--"l,.,e~g"-,a ... l=--",g,-"u..,a",r"-,d,,,,-,,,i-,,,a~n,--,o,,-=-r 
other representative who may consent on behalf of the 
.i-!.Lqi vidual. 

~The--p'-erson is un~ublic guardianship and the agency 
proceeds a~cording to the provision~ of subsection 4. 

x:: __ • _:rlH~._lU!r_Log.Q.~aren~9f a deveLopmentally disabled or 
learning disabled minor authorizes the agency to represent 
~erson in, or to disclose information regarding, special 
education matters governed by Title 20-A, chapter 303, 
subchapter I, or 20 United States Code, Sections 1401 to 
1485. 

36 4. P~Aic gyardianso Before the gg~ncy represents or 
discloses personally identifiable information pertaining to a 

38 !1..§..rson with a disability who is under public guardianship, the 
iN_ency and the public guardian shall adhere to the following 

40 proc~dures~ 

42 8., __ 'J.:hf;!.--.l!g.!:WJ;;;X-§.hall give tillLP-l.!blic guar_dian written notice 
of its intent to represent or disclbse personally 

44 _Ldenti~jable information pertaining to a person with a 
pisability who is under public guardianship. 

46 

48 

50 

.I2_._li.:fJ;..§.~Jving notice p\-lrsuan1: _to pari;v.J.LQQll A, the agency 
may represent the persoll or dL~l.:l(lse the iufonnation unless, 
within 5 working days..! the public---9uardian---9ives to the 
agency written notice of its objections. 
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h .. __ "I:he o'p'j~ctions of the publ~ardian to the agency's 
r~Jllesentation or disclosure may only be based upon the 
~lic guardian's belief that the actions of th~~ncy 
would be detrimental to the person's interests. The written 
notice must state the public guardian's basis for that 
belief. 

D. The i;l.-geIlQLmay request a he!;l.ring if the publi_c guardian 
yives notice pursuant to paragraph C. The hearing must be 
£gnducted i~ accordance with procedyres that the agenc~nd 
the state departments acting as public guardians establish 
through interagency agreements. The procedures must ensure 
~hp~ a decision is rendered promptly by an independent 
decision maker. 

E. The decision of the independent decision maker 
~Q~§tjtutes final agency actLQ~~~~.~te department 
ac!;illg as public guardian and is effective immediateJ.-y 
uItJ,J;!-.9-.9..-Jp.g.Lcially stay~~i_n review proceedings brought 
pursuant to the Maine A&ninistrative Procedure Act, Title 5, 
chapter 375, subchapter VII, or upon petition to the Probate 
Court of appropriate jurisdiction. 

F. In c;;tses of ellle;(9~ncy r~1J..iring immediate agency 
representation in judicial or administrative proceedings, 
the agency need not await the public guardian's response to 
its notice of intent to represent. In these instances t~De 

pJJblic guanUan m~aise objections in the proceedings in 
which the agency represents the person with disabilities. 

§19507. Application to residents in children's homes 

1'.hLs~h.9-pter also applies to exceptional studen~_1L-.i.n 
_children's homes, emergency shelters, family foster homes, 
.13J?J!c:!..Q, . .J.J.zed chilQ.ren' s ho_mes and residenti.;;tl child care 
J_q.s;iJjJ:..i.e.JL: as defined in Ti tIe 22, section 8101, and to other 
.1:eJii~l§"I.!tJal.~Lcl1J.C;;_9J;j.onal fgcili t..i.~§..,-.i.I1..cl udi.J].9 .. _the Governor Baxter 
_School for the Deaf and other similar facilities. 

Sec. 2. 22 MIRSA c. 961, as amended, is repealed. 

Emergency clause. In view of the emergency cited in the 
prerunble, this Act shall take effect when approved. 

STATEMENT OF FACT 

This bill establishes the Prc'tectiQll alJ.d Advocacy Agency for 
Persons with Disabilities. 
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The 99th Congress of the United States enacted and the lOath 
Congress amended the Protection and Advocacy for Mentally III 
Individuals Act of 1986, 42 United States Code, Section 247a, 
which permits states to receive funding for protection and 
advocacy services on behalf of mentally ill individuals who 
reside in a facility. The State has been receiving funds under 
this Act through the system providing protection and advocacy 
services for persons with developmental disabilities, which under 
federal la.r is the only system eligible for receipt of those 

10 funds. 

12 Thls hill is intended to ensure that no conflict exists 
between state laws and federal laws which might constrain the 

14 agency in the performance of duties required under federal law as 
a condition of funding, and if funds are appropriated, to allow 

16 the protection and advocacy agency to assist persons with a 
mental illness who db not reside in a facility. 

18 
The lOath Congress of the United States also amended the law 

20 governing protection and advocacy for persons with developmental 
disabilities. This bill reflects the federal amendments. 

22 

24 

26 

Finally, this bill repeals the laws which established the 
protection and advocacy agency for the developmentally disabled 
and learning disabled, and establishes an agency with 
consolidated functions for persons with mental illness, 
developmental disabilities and learning disabilities. 
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