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114th MAl E LEGISLATURE 

SECOND REGULAR SESSION co 1990 

Legislative Document No. 2049 

S.P. 801 In Senate, December 29, 1989 

Approved for introduction by a majority of the Legislative Council pursuant to 
Joint Rule 26. 

Received by the Secretary of the Senate on December 29, 1989. Referred to the 
Committee on Labor and 1,600 ordered printed pursuant to Joint Rule 14. 

Presented by Senator DUTREMBLE of York. 
Cosporlsored by Speaker MARTIN of Eagle Lake. 

STATE OF MAINE 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND NINETY 

An Act to Make Revisions in the Drug Testing Laws. 

9y2}dJ'~ 
JOY J. O'BRIEN. 
Secretary of the Senate 



Be it enacted by the People of the State of Maine as follows: 
2 

Sec. 1. 26 MRSA §681, S1I..Il1b-§1, as enacted by PL 1989, c. 536, 
4 §§1 and 2, is repealed. 
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Sec. 2. 26 MRSA §681, slIllb-§l-A is enacted to read: 

l-A. Purpgse. This subchapter is intended to: 

A. Maintain a heal thy 
13_a_[e working condi tions 
alcohol; 

and p~duc_tive work force through 
free from the effects of drugs and 

B. Eliminate th~t"fects of drug and alcohol use in the 
W:O rl!;Q), ace p~-i.v..r.ies, absenteeism, health and benefit 
Q£.Qgrams, theft, employee morale, productivity and security; 

C. PrQJ:.ect the privacy rights of individual employees in 
J:.Jlll..-S.\:.ate from undue in·vasion by employers through the use 
of substance abuse tests while allowing the use of tests 
N.:Q.en the employer has a compelling reason to administer a 
test: 

12.. Ensure._t:.hat, when substa,n_ce ab!!..!i.e tests are us.gd, proper 
test procedures are employed to protect the privacy rights 
of emR~oyee~a~~9.pplicants and to achieve reliable and 
accurate results; and 

E _. _.p;u.§ur.!LJ;;haJ:. an ~Ij1p]..QEe wi th a subs tance ab..l!..ge problem 
.1:e..s:;5liY~1L . .£l,Il.......9.l2Qort1Jn.ity for rehabilitation an~eatment of 
the disease and returns to work as quickly as possible. 

Sec. 3. 26 MlRSA §68Jl, slDb-§8, as enacted by PL 1989, c. 536, 
34 §§l and 2, is runended to read: 

36 
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o. Federal law; excepLions. 
to the extent it is preempted 
regulation. This subchapter does 

This subchapter does not apply 
by any federal law, rule or 

not apply in any way to: 

A. Nuclear electrical generating facilities and their 
employees, including independent contractors and employees 
of independent contractors who are working at nuclear 
electrical generating facilities; aRe 

B. Intrastate motor carriers subject to rules adopted under 
Title 29, section 2707, provided that the carrier's use of 
substance abuse tests is conducted in compliance with the 49 
Code of Feeleral Regulations, Subtitle A, Part 40, governing 
the use of substance abuse tests by interstate motor 
carr iers T.t 
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C. Federal contractors subject to the Drug Free Workplace 
bct of 1988, 41 United States Code, Section 701, and the 
f~de_~_~~Qg1J,i.si tion Regulation, 48 Code of Federal 
Regulations, Subparts 9.4, 23.5 and 52.2; and 

LL-E:I,np).-.Qyt;L:r;:.,g_,_~illD ec t to rules promulgated by the Department 
of Transportation. 

Sec. 4. 26 MRSA §682, sub-§6, ';fe, as enacted by PL 1989, c. 
10 536, §§l and 2, is amended to read: 

12 

14 

C. A 
£~pults 

involve 

single work-related accident, unless the accident 
in death, injl\,ry to the public, injury likely to 

lost time, Qr property damage exceeding $500. 

16 Sec. 5. 26 MRSA §682, sub-§7, ERR, as enacted by PL 1989, c. 
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26 

28 

536, §§l and 2, is ~nended to read: 

B. "Confirmation test" means a 2nd substance abuse testL 

performed through the use of gas chromatography-mass 
spectrometry ~~_Gting technology of similar or greater 
PCS:.JJ.£p~~ILcl reliabi li ty ap-proved bL-the Department of Human 
_~t;!XviGgL.1!1tder rules adopted unger section 6~ that is used 
to verify the presence of a substance of abuse indicated by 
an initial positive screening test result. 

Sec. 6. 26 MRSA §683, sub-§l, as enacted by PL 1989, c. 536, 
§§l d an' 2, is ~nended to read: 

30 1. F.mployee assistance program required. Before 
establishing any substance abuse testing program for employees, 

32 an employer with over 6Q 50 full-time employees must have a 
functioning employee assistance program. 

34 

36 

38 

40 

42 

44 

46 

A. The employer may meet this requirement by participating 
in a cooperative employee assistance program that serves the 
employees of more than one employer. 

B. The employee assistance program must be certified by the 
Department of Human Services under rules adopted pursuant to 
section 687. The rules shall ensure that the employee 
assistance programs have the necessary personnel, facilities 
and procedures to meet minimum standards of professionalism 
and effectiveness in assisting employees. 

Sec. 7. 26 MRSA §683, sub-§2, as enacted by PL 1989, c. 536, 
48 §§l and 2, is amended to read: 

50 2. Written policy. Before establishing any substance abuse 
testing progr~n, an employer must develop a written policy in 

52 compliance with this subchapter providing for, at a minimum: 
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A. The 
voluntary 
available 
procedure 

procedure and consequences of an employee's 
admission of a substance abuse problem and any 

assistance, including the availability and 
of the employer's employee assistance program; 

B. When substance abuse testing may occurT-iBelR~iB!+~ 

(1) A--de-£-€-£-i-p-t.-i-e-n-~ Jhe writte.JL..ru>licy ml!sLdesgribe 
which positions, if any, will be subject to testing, 
including any positions subject to random or arbitrary 
testing under section 684, subsection 3. For 
preemploYID .. §Ilt and probable cause testing, an em""ployer 

!.11~y desig .. nate that all positions are subject to 
testing; and 

( 2) The }1r i tJ~.en .. -p'91j....QL..lDui:?.t describe the procedure to 
be followed in selecting employees to be tested on a 
random or arbitrary basis under section 684, subsection 
3 ; 

C. The collection of samples. 

(1) The collection of any sample for use in a 
substance abuse test must be conducted in a medical 
facili ty and supervised by a physician licensed under 
Title 32, chapter 36 ·or 48, or a nurse licensed under 
Ti tIe 32, chapter 31. A medical facility includes a 
first aid station located at the work site. 

(2) An employer may 
applicant to remove any 
collecting a urine sample, 

not require 
clothing for 
except that: 

an employee 
the purpose 

or 
of 

(a) An employer may require that an employee or 
applicant leave any personal belongings other than 
clothing and any unnecessary coat, jacket or 
similar outer garments outside the collection 
area; or 

(b) If it is the standard practice of an off-site 
medical facility to require the removal of 
clothing when collecting a urine sample for any 
purpose, the physician or nurse supervising the 
collection of the sample in that facility may 
require the employee or applicant to remove their 
clothing. 

(3) We Except as provided in subsection 4, no employee 
or applicant may be required to provide a urine s~nple 

while being observed, directly or indirectly, by 
another individual~~ 

Page 3-LR2866(1) 

( 

( 
j 

,~, 

1 
i 



() 2 

4 

G 

13 

10 

12 

14 

16 

18 

20 

22 

24 

26 

". 
) 28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

41:1 

so 

52 

{1) The e~p~~~_~ay take additional action to ensure 
urine sample integrity if the sample col.1ector 
.!l~termj.Jl~the temperature, Ph or s.pecjf~ravity of 
the sam--1?le is not within an established range. This 
additional action may include requiring the employee to 
submit another sample while being observed either 
directly or indirectly by the person collecting the 
'pamp.l~.L 

D. The storage of samples before testing sufficient to 
inhibit deterioration of the sample; 

E. The chain of custody of samples sufficient to protect 
the sample from tampering and to verify the identity of each 
srunple and test result; 

F. The substances of abuse to be tested for; 

G. The cutoff levels for both screening and confirmation 
tests at which the presence of a substance of abuse in a 
sample is considered a positive test result. 

(1) Cutoff levels for confirmation tests for marijuana 
may not be lower than 20 nanograms of 
c1elta-9-tetrahydrocannabinol-9-carboxylic acid per 
milliliter for urine samples. 

(2) The Department of Human Services shall adopt rules 
under section 687 regu ... ating screening and confirmation 
cutoff levels for other substances of abuse, including 
those substances tested for in blood samples under 
subsection 5, paragraph B, to ensure that levels are 
set within known tolerances of test methods and above 
mere trace amounts. For any substance of abuse for 
which the Department of Human Services does not 
~.ptablish a cutoff level, an employer may petition the 
Department of Human Services to approve a cutoff 
level. Within 30 days of the date of its receipt of 
th.e em.P.J.Qyer' s petition, the' department shall either 
.9.Qprove the reg:uested cutoff level or establish a 
cutoff level; 

H. The consequences of a confirmed positive substance abuse 
test result; 

I. The consequences for refusal to submit to a substance 
abuse test; 

J. Opportunities and procedures 
following a confirmed positive result; 
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K. A procedure under which an employee or applicant who 
receives a confirmed positive result may appeal and contest 
the accuracy of that result; and 

L. Any other matters required by rules adOpted by the 
Department of Labo'r under section 687. 

8 An ]';J;t;g~-p_t_t:.9...L...pree!l\QlOYIJl~nt testi.1ill-_policies I an employer must 
consult with the employer's employees in the development, of a 

10 substance abuse testing policy under this subsection. The 
employer shall send a copy, of the final written policy to the 

12 Department of Labor for review under section 686. The employer 
may not implement the policy until the Department of Labor 

14 approves the policy. The employer shall send a copy of any 
proposed change in an approved written policy to the Department 

16 of Labor for review under section 606. The employer may not 
implement the change until the Department of Labor approves the 

18 change. 
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Sec. 8. 26 MRSA §683, sub-§3, as enacted by PL 1989, c. 536, 
§§l and 2, is amended to read: 

3. Copies Lo employees and applicants. The employer shall 
p~ovide each employee with a copy of the written policy approved 
by the Department of Labor under section 686 ana--a--aopy---G-:E--tais 
sHl3eaapEeF at least eQ .lQ days before the policy takes effect. 
The employer shall provide each employee with a copy of any 
change in a written policy approved by the Department of Labor 
under section 686 at least 60 days before the change takes 
effect. If app±ieants-~€-~~-t9-~~~~~~r-tae-w~~~~~ 
El9±iey a~~~!:!r intends to test an applicant, the employer 
shall provide eae.a the applicant with a copy of the written 
policy uneler sUbsection 2 ana--a--ee-p-y.-e.f--t-h-1&-sl:ll3eaaElEeF before 
a(~inistering a substance abuse test to the applicant. 

Sec. 9. 26 MRSA §683, sub-§5, as enacted by PL 1989, c. 536, 
§§l and 2, is amended to read: 

5. High tt to obttain other samples. A t the r eque s t 0 f the 
employee 9F--af>P-l~-€-a£~ at the time the test sample is taken, the 
employer shall, at that time: 

A. Segrega~e a portion of the sample for that person's own 
tes t:.ing. Wi thin 5 days after the sample is collected, the 
employee 9F--app1-iea:at- shall notify the employer of the 
testing laboratory selected by the employee 9F---app-l-ia-an-t-. 
This laboratory must comply with the requirements of this 
section related to testing laboratories. When the employer 
recei ves notice of the emE'±9yee employee' s 9F---app-l-i-<3-ffi1-t-'--&
selection, the employer shall promptly send the segregated 
portion of the sample to the named testing laboratory, 
subject to the same chain of custody requirements applicable 
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to tes ting of the employer's portion of the sample. The 
employee eF-a~~lieaat shall pay the costs of these tests; and 

B. In t.he case of an employee, have a blood sample taken 
[rom the employee by a licensed physician, registered 
physician's assistant, registered nurse or a person 
certified by the Department of Human Services to draw blood 
samples. The employer shall have this sample 'tested for the 
presence of alcohol 9F--maFijQaaa--metabe1ites, if tbese 
sQBstaaees--aFe alcohol is to be tested for under the 
employer's written policy. If the employee requests that a 
blood sample be taken as provided in this paragraph, the 
employer may not test any other sample from the employee for 
Lhe presence of tbese-sR8staaees alcohol. 

(1.) 'I'hIJ Depar tment of Human Services may identify, by 
rules adopted under section 687, other substances of 
C).buse for which an employee may request' a blood sample 
be lested instead of a urine sample if the department 
determiI:es that a sufficient correlation exists between 
the presence of the substance in an individual's blood 
and its effect upon the individual's performance. 

(2) No employer may require, request or suggest that 
any employee or applicant provide a blood sample for 
substance abuse testing purposes nor may any employer 
conduct a substance abuse test upon a blood sample 
except as provided in this paragraph. 

(1) Applicants do not have the 
employer to test a blood sample 
paragraph. 

right to require the 
as provided in this 

Sec. 10. 26 MRSA §68.3, sub-§6, as enacted by PL 1989, c. 536, 
§§l and 2, is amended to read: 

6. Qualified t.esting laboratories required. No employer 
38 may perform any sQBstaaee-a£ly.£e--t-e&t--adm-in-Hrt-e-r-ed--w.-aay-e.f--t-ha-t 

em~leyeF.!.s--empJ.-ey-e€-6 confirmation test. An employer may perform 
40 screening tests administered to applicants or employees if the 

employer's testing facilities comply with the requirements for 
42 testing laboratories under this subsectionT--eHee~t--tbat--tbe 

em~ 1eye F.!. s -- -te£-t-i.fl~-- -f-aa-i-l-i-t.-1e-s- - --Ge- --ae t- -ha-ve- - -t-o- - --e<:Iffip-1-y.- -wi tb 
44 ~aFa'3Fa~b--A. Any substance abuse test .administered under this 

subchapter must be performed in a qualified' testing laboratory 
46 that complies with this subsection. 

48 AT - - .'Ifle- ,d-i-r--e-8-t.fJ-r- -o-f- -t-ae. - 1 aBe F a tg Fy - fnB£-t- -he--- --c-e-r+i-[:...ied- -BY- - Ute 
Arne F ie aa- -Be-a-Hl- -0£-- -fuF-e-:a-s-i-e- - '±eH i e e 1e ~y - e-±- -t-he--- -Arne-F-i-e-a-:a- -Be aFB 

50 e~~G1iaiea1-GhemistFy-ia-'±eHiee±e'3iea±-GbemistFyT 
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B. The laboratory must have written testing procedures and 
procedures to ensure a clear chain of custody. 

C. The laboratory must demonstrate satisfactory performance 
l.~_.J;h.ELJ;'§l>ts i~J.f9rm§. in the proficiency te'sting program 
of the National Institute on Drug Abuse, the College of 
American Pathology or the American Association for Clinical 
Chemistry. 

D. The laboratory must comply with rules adopted by the 
Depart.ment of Human Services under section 687. These rules 
shall ensure that: 

(1) The laboratory possesses all licenses or 
certifications that the department finds necessary or 
desirable to ensure reliable and accurate test results; 

(2) The laboratory follows proper quality control 
procedures, includiilg, but not limited to: 

(a) The use of internal quality controls during 
eRch substance abuse test conducted under this 
subchapter, including the use of blind samples and 
samples of known concentrations which are used to 
check the performance and calibration of testing 
equipment; 

(b) The internal review and certification process 
for test results, including the qualifications of 
the person who performs that function in the 
testing laboratory; and 

(c) Security measures implemented by the testing 
laboratory; and 

(3) Other necessary and proper actions are taken to 
ensure reliable and accurate test results. 

Sec. H. 26 MRSA §683, sub-§7, as enacted by PL 1989, c. 536, 
40 §§l and 2, is amended to read: 

42 

44 

46 

48 

50 

52 

7. Testing procedure. A testing laboratory shall perform a 
screening test on each sample submitted by the employer for only 
lhose substances of abuse that the employer requests to be 
identified. If a screening test result is negative, no further 
test may be conducted on that sample. If a screening test result 
is positive, a confirmation test shall be performed on that 
sEJmple. A testing laboratory shall retain all confirmed positive 
Gamples P_L....s!_ffiQJ,oyees for one year in a manner that will inhibit 
l1etel'ioration of the samples and allow subsequent retesting. All 
other samples shall be disposed of immediately after testing. 
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Sec. 12. 26 MRSA §683, sub-§8, CUV.A and B, as enacted by PL 
1989, c. 536, §§l and 2, are amended to read: 

A. A laboratory report of test results shall, at a minimum, 
state: 

(1) The name of the laboratory that performed the test 
or tests; 

(2) Any confirmed positive results on any tested 
sample. 

(a) Unless the employee or appiicant consents, 
test results shall not be reported in numerical or 
quantitative form but shall state only that the 
test result was positive or negative. Th,is 
division does not apply if the test or the test 
KgEults become the sUbject of any grievanGe 
p.£Q.~edure, administrative proceeding or civil 
action. 

(b) A tes ting laboratory aBEl--t-he--emFJeye£---rn:u.s-t::
eBSy~e--taat--aB--emF±eyee~S--YB8eB~i~meEl--Fesitive 

S 8 Fee Bi B~ - -t-e-s-t- -r-e-s-u-l-t=- -eaHHet - ae- -de-t-e-n:nJ.-ne-d- -h-y- - ta e 
em~±eyeF-iH-aRY-~~--~~~r-h-~t::--H~&-±imiteEl 

teT--t-he--me~hee--9~-~~~~~-£Re-~~~y&~-~~--tae 

tests-~~~~-~~£Re--~ab~Fa&~~y-~--t~-time 

witaiB---waiea---~~~t::-&--~~--~~~--£e---tae 

emF±eyeFT---~~-Eli¥isieH-~-~--app~y--t:~-test 

FeSY±ts--~~F-~~iGa&t::_& ~uall retain records of 
gQ...I.L!=j.rmed positive test results in a numerical or 
yuantitative form for a period of 7 years; 

(3) The sensitivity or cutoff level of the 
confirmation test; and 

(4) Any available informat.ion concerning the margin of 
accuracy and precision of the test methods employed. 

The report shall not disclose the presence or absence of 
evidence of any physical or mental condition or of any 
substance other than the specific substances of abuse that 
the employer requested to be identified. 

B. The employer shall promptly notify the employee or 
applicant tested of the test result. Upon request of an 
employee or applicant. the employer shall promptly provide a 
legible copy of the laboratory report to the employee or 
applicant. !:,?jJ;:.hj.n 3 work;i.....D.9-Q..Qys after notice of a conf;i...J;:r.mlQ 
}2osit;ive test result, the employee or applicant may submit 
information to the employer explaining the results. 
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Sec. 13. 26 MRSA§684, sUlb-§2, ~A, as enacted by PL 1989, c. 
536, §§l and 2, is amended to read: 

A. The employee's immediate 
personnel, medical personnel, 
employer's security personnel 
of probable cause. 

supervisor, other supervisory 
members of management, or the 
shall make the determination 

Sec. 14. 26 MRSA §684, S&.llb-§2-A is enacted to read: 

J.::-A.. C.QI.!qitiQR~l._~~tq{~j:_Q-1!o:r;k. An em-p_loyer may reS,Luire 
12 _t.h~£:I:t.....mnpJ,_9~e submit to a substance abuse test and receive a 

~QI~irmed negative result before returning to work if the 
14 employee: 

16 
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A. Refuses to submit to a substance abuse test; 

IL--Re.Q~iY:E1.S a confirmed positive test r~§Jd]J:, regardle.ss of 
whether the employee chooses to enter into a rehabilitation 
program under section 685, subsection 2, paragraph B or has 
been disciplined under section 685, subsection 2, paragraph 
A; or 

~. Has been out of work for more than 3 months for any 
reason. 

Sec. 15. 26 MRSA §6841, SUlb-§3, 'iJB, as enacted by PL 1989, c. 
§§l 536, and 2, is amended to read: 

B. The employee works in a position the nature of which 
would create an unre~sonable threat to national security or 
.b..Q the health 'or safety of the public, the em~~ or the 
employee's co-workers if the employee were under the 
influence of a substance of abuse. It is the intent of the 
Legislature that the requirements of this paragraph be 
narrowly construed. 

38 Sec. 16. 26 MRSA §6841, s&.llb-§4, 1r'iJB ami C, as enacted by PL 

40 

42 

44 

46 

48 

50 

52 

1989, c. 536, §§l and 2, are amended to read: 

B. AB Jf an ~IDQloy~~ partici~ates in a reQRb~li~ation 

treatment program under section 685, subsection 2, 
pQ!"agrapb B, an employer may Bet: requireT--r-eque-s-t--e!' 
sY.I§Jl§Jest: that aBY Q substance abuse test be administered 
to aBY .the. employee while the employee is undergoing 
such· rehabili tat ion or treatment, eHeept:-e£-P-Hrv-i-€l-e£l--i-cll 
sYBseeF.ieBS--~-~K~-~ and for a period of one year 
thereafter. The results of any such testing may be 
made available to the employer. 

C. The results pf any substance abuse test 
aruninistered to an employee as part of such a voluntary 
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rehabilitation or treatment program may not be released 
to the employer. An employer may not require that 
JLIJ.1;u~J;;_anc€!. abuse te12ts be administered to any employee 
solely because the employee is participating in a 
voluntary rehabilitation or treatment program. 

Sec. 17. 26 MRSA §685, sub-§l, as enacted by PL 1989, c. 536, 
8 §§l and 2, are runended to read: 

10 1. Be~ore receipt of test results. An employer may suspend 
Em employee wita--f:-u-J.-l wi.JJlQ.ut pay anE1-~-i-t-s or may transfer 

12 the employee to another position with ne .Q. reduction in pay eF 
.eenet=:its whill~ awaiting an employee's test results. lLJ;J]..§. 

14 result!> of a confirmed._ test are negative, the employee must be 
reinstated to the employee's prior position with full back pay . 

.L6 
Sec .. US. 26 MRSA §685, slIb-§2, tlfftlffB and C, as enacted by PL 

113 1989, c. 536, §§l and 2, are runended to read: 

20 

22 
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B. Before taking any action described in paragraph A in the 
case of an employee who receives a confirmed positive result 
and wllo has. be€!Il employed by the employer for at least one 
y.§.gI"., an· employer shall provide the employee with an 
opportunity to participate for at-.J.ea-s-t. up to 6 months in a 
rehabili tat ion program designed to enable the employee to 
avoid future use of a substance of abuse. The employer may 
take any action described in paragraph A if the employee 
receives a subsequent confirmed positive result within 3 
years after the rehabilitation or treatment provider 
indicates that the employee has successfully completed a 
rehabilitation program as provided in paragraph C, 
subparagraph (3). 

C. If the employee chooses not to participate in a 
rehabilitation program under this subsection, the employer 
may take any action described in paragraph A. If the 
employee chooses to participate in a rehabilitation progrrun, 
the following provisions apply. 

(1) If the employer has an employee assistance program 
that offers counseling or rehabilitation services, the 
employee may choose to enter that program at the 
employer's expense. If these services are not 
available from an employer's employee assistance 
progrrun or if the employee chooses not to participate 
in tlJat program, the employee may enter a public or 
private rehabilitation program. 

(a) EHee~s--t~-tae-~~--taat-~~~ ~nle~~.§. 
§.~rvJ~es----PIovided unq.er a pr:pgrarn are covered by a 
group health insurance plan, the costs of the 
public or private rehabilitation program shall be 
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equally divided between the employer and employee 
if the employer has more than 20 full-time 
employees. If th& services are covered by a groug 
health insurance glan, the employee shall be 
li~p-le ~or whatever deductibles or co-insurance is 
agglicable under the plan. If necessary, the 
employer shall assist in financing the cost share 
of the employee through a payroll deduction plan. 

(b) Except to the extent that cos ts are covered 
by a group health insurance plan, an employer with 
20 or fewer full-time employees is not required to 
pay for any costs of rehabilitation or treatment 
under any public or private rehabilitation program. 

(2) No employer may take any action described in 
paragraph A .while an employee is participating in a 
rehabilitation program, except as provided in 
subgaragragh 3 and except that an employer may change 
the employee's work assignment or suspend the employee 
from active duty to reduce any possible safety hazard. 
We Excegt as grovided. in subgaragraph 3, no reduction 
in payor benefits may be made while an employee is 
participating in a rehabilitation program, provided 
that the employer is not required to pay the employee 
for periods in which the employee is unavailable for 
work for the purposes of rehabilitation. The employee 
may apply normal sick leave and vacation time, if any, 
for these periods. 

(3) Except as provided in division (a), upon 
successfully completing the rehabilitation program, as 
determined by the rehabilitation or treatment provider 
after consultation with the employer, the employee is 
entitled to return to the employee's previous job with 
full pay and benefits unless conditions unrelated to 
the employee's previous confirmed positive result make 
the employee's return impossible. If the 
rehabilitation or treatment provider determines that 
the employee Ras-~-~~~~-e~p±e~ee has failed 
to comgly with the employee's prescribed rehabilitation 
grogram grior to the expiration of the 6-month gerio..Q 
provided in section 685, subsect{on 2, paragragh B, ~Re 
FeRaeili~a~iea-~~~-wi~Ria-~-mea~Rs-~~~--s~aF~ia~ 

~Re-F£e~£aflh the employer may take any action described 
in paragraph A. An employer may also take any action 
described in paragraph A if the employee receives 2 or 
more confirmed positive test results within 6 months of 
an employee's starting a rehabilitation prograin. 

(a) If the employee who 
rehabili tation previously worked 
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position subject to random or arbitrary testing 
under an employer's written policy, the employer 
may refuse to allow the employee to return to the 
previous job if the employer believes that the 
employee may pose an unreasonable safety hazard 
because of the nature of the position. The 
employer shall attempt to find sui table work for 
the employee immediately after refusing the 
employee's return to the previous position. 1'1e 
Feell:l.et;ieH--may--ee-ma4e---l:-:a---t.he--emp-:J:.o.y-e-e-'-s--FFeviel:l.s 
eeHe~it;s---e~---~~~--~---~---whi~e---await;iH~ 

Fenssi~HmeHt;-~~~-~~--eF--wh41e--~~~~--l:-:a---a 

pe s i l:ieH- - -o-t..-:.he-r-- - UlaH-- -t-he---FFeviel:l.s-- -j-ob-.- The 
employee shall be reinstated to the previous 
position or to another position with an equivalent 
rate of pay and benefits and with no loss of 
seniori ty wi thin 6 months after returning to work 
in any capacity with the employer unless the 
employee has received a subsequent confirmed 
positive result within that time from a test 
administered under this subchapter or unless 
conditions unrelated to the employee's previous 
confirmed positive test result makes such 
reinstatement or reassignment impossible~ 

Placement of the employee in sui table work and 
~einstatement must not conflict with any provision 
of a collective bargaining agreement between the 
~J!lJ2.lQyer and a labor organization which is the 
collective bargaining repreq~ntative of the unit 
of which the employee is or would be a part. 

J2 Sec. 19. 26 MRSA §686, snb-§I, 'iJA, as enacted by PL 1989, c. 

34 

36 

30 

40 

42 

536, §§l and 2, is amended to read: 

A. The department shallJ~J:hi.D 30 d?iYs of receiph 
determine if the employer's written policy or change 
complies wi th this subchapter and shall immediately notify 
the employer who submi tted the policy or change of that 
determination. If the department finds that the policy or 
chnnge does not comply wi th this subchapter, the department 
shall also notify the employer of the specific areas in 
which the policy or change is defective. 

44 Sec. 20. 26 MRS A §689, sub-§I, 11:8, as enacted by PL 1989, c. 

46 

48 

50 

52 

536, §§l and 2, is amended to read: 

B. Reinstatement of the employee to the employee's job with 
full benefits.~less the ell]pj,Qyer C9n demonstrate that 
reinstat~ment presents a threat to the health and safety of 
J:h~ublic, the employee or the employee's coworkers; 
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STATEMENT OF FACT 
4 

IS This bill makes several changes to the current law on 
substance abuse testing. The bill includes provisions to 

8 exempt certain federal contractors subject to the federal Drug 
free Workplace Act of 1988; adjust the definition of probable 

10 cause to include a single work-related accident if it is severe 
according to specified standards; remove an applicant's right to 

12 obtain olher tests; allow an employer to require a negative test 
resul t as a precondition to an employee's return to work. The 

14 bjll makes several other changes to promote a healthy and 
productive work force and safe workplaces. 

16 
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