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L.D. 2023

(Filing No. H-1133

STATE OF MAINE
HOUSE OF REPRESENTATIVES
114TH LEGISLATURE
SECOND REGULAR SESSION

HOUSE AMENDMENT "&" to S.P. 782, L.D. 2023, Bill, "An Act
to Establish a Five-year Medical Liability Demonstration Project"

Amend the bill by striking out everything after the enacting

clause and before the statement of fact and irserting in its
place the following:

‘24 MRSA c. 21, sub-c. IX is enacted to read:

SUBCBAPTER IX
MEDICAL LIABILITY DEMONSTRATION PROJECT
2981. Medical liabilit onstration proje

The Bureau of Insurance and the Board of Registration in

Medicine shall, by January 1, 1992, establish a medical liability
demonstration project as provided in this subchapter,

2982. Medical ial is i e lished

1. Medical specialty areas., The Medical Specialty Advisory

Committee on_ Anesthesiology, in accordance with Title 5, section
12004-1, subsection 58-A; the_ Medical _Specialty Advisory
Committee on Emergency Medicine, in accordance with Title 5,
ection 12004-1 b ion 8-B: nd the Mecical S ialty
Advisory Committee on Obstetrics and Gynecology, in accordance
with Title 5, section 12004-I, subsection 58-C are established
nd 11 v r i T r n risk m men
protocols for their respective medical specialty areas.

2. M rshi medical ial visor mm i e
are made up as follows,
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HOUSE AMENDMENT'(Z” to S.P. 782, L.D. 2023

2 A. The Medical Specialty Advisory Committee on
Anesthesiology consists of members with an inter in and
4 knowl of the cialty area., I nsists of members:
6 1 n hysician who racti in aching
hospital, appointed by the Board of Registration in
8 Medicine;
10 {2 n hysician who practices in a medium-sized

hospital, appointed by the Board of Registration in
12 Medicjine:

14 n hysician wh racti rimarily in rural
b in h Boar f Registration iu
16 icine:
18 (4) One board-certified_ anesthesiologist, appointed by
the Governor in consultation with the Maine Chapter of
20 the American College of Anesthesiologists: and
22 5 Tw blic members:
24 One repr nting_ the interests of payors of
medical costs, appointed by the President of the
26 en : and
28 (b) One representing the interests of consumers,
ointed th ker of the House of
30 Representatives:;
32 B. The Medical Specialty Advisory Committee on Emergency
Medicine consists of members with an interest in and
34 knowledge of the specialty area, It consists of 9 members:
36 (1) One physician who practices in a teaching
hospital, appointed by the Board of Registration in
38 Medicine from nominations submitted by the Maine
Medical Association:
40
(2) One physician, appointed by the Board of
42 Osteopathic Examination and Registratio from
nominations submitted by the Maine Osteopathic
44 Association:
46 {3) One physician who practices primarily din a rural
r i he r f Registration in
48 Medicine from nominations submitted by the Maine
Medical Association:
50
4 n i r i h i h
52 r istrati i igin m omi
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HOUSE AMENDMENT '( /' to S.P. 782, L.D. 2023

submi b h Main A m f Famil Practic
Physicians:

(5) Two physicians, appointed by the Governor, at
leas n £ whom i rd-certifi in emergenc
medicin in in consul ion with the Maine
Chapter of the American llege of Emergency Medicine
Physicians; and

hr ic _mem :

(a) One representing the interests of payors of
medical costs, gpgglggeg by the President of the
Senate:; -

(b) ..._Quﬂu&._w
inted b h ak of the House of

Repr n ives; and

(c) One representing allied health

rofessional inte he vernor; and

g, The Medical §Qegla1;y Advisory Qmmlggg on Obgge ri

Gynecol n f _members wi n inter in an

kn wl f th ial r I i £ member

1 n hysician who ractic in tertiar
hospital, appointed by the Board of Registration in
Medicine from nomination ubmi h Main
Medical Association:

1 ) One physician who practices in a medium-sized
hospital appointed by ;gg Board of Osteopathic
Exam nation n Registr n rom nomination
mitte he Main hic Association:

{(3) One physician wh I ices primarily in rural

r in h Board f Registration in
Medicin from nomination i h Main
Medical Association:

{(4) One physician who practices primarily in a rural
rea in h B £ hic

Examination and Regi ion rom nominations
bmi he Main hic A iation:

(5} One family practice physician, appointed by the

Boargd f Registration in Medicin from nominations
submitted by the Maine Academy of Family Practice

Physicians:
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HOUSE AMENDMENT " ' to S.P. 782, L.D. 2023

(6) One hoard-certified physician appeinted by the
Governor in consultation with the Maine Chapter of the
American College of Obstetrigcians and Gynecologists:

and :

7 Thr blic members:
(a) One representing the interests of payors of
medical a int he Presiden £ _the
Senate:
(b) One representing the interests of consumers,
appointed by the Speaker of the House of

B Repr n ives: an -
{c) One representing allied health
professionals, appointed by the Governor,
. Terms. Fach member rv m of r

4. Proceedings. The medical specialty advisory committees

shall conduct all proceedings pursuant to the Maine
Administrative Procedure Act.

5. Board of Registration in Medicine: administration and
funding. The Board of Registration in Medicine shall provide
funding and administrative support to the medical specialty
advisory committees. The Board of Registration_ in Medicine may
accept funds from outside sources, including the Board of
Osteopathic Examination and Registration, to help finance the
operation of the medical specialty advisory committees.

2 Practi r rs; risk m emen T 1

Each medical specialty advisory committee shall develop

r i a r n risk _man men r ol in h
medi i relatin h mm i ; h
practice parameters must define appropriate clinical
indications and methods of treatment within that specialty.
The risk management protocols must establish standards of
practice designed to avoid malpractice claims and increase the

r rs_ an r l1s m be consistent with ropriate

ndar f T n level £ uality. h Boar £
Registration Jip Medicine and the Board of Osteopathic
Examination and_ Registration shall review the parameters and
protocols, approve the parameters and protocols approprigte for
each medical specialty area and adopt them as rules under the
Maine Administrative Procedure Act.

2984 Repor islatur
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HOUSE AMENDMENT "( " to S.P. 782, L.D. 2023

By March 1, 1991, each medical specialty advisory
committee shall provide a report to the joint standing

committee of the Legislature having jurisdiction over judiciary
matters and the Office of the Executive Director of the

Legislative uncil ing forth the parameters an rotocols
devel d b h medical ialt visor mm i e nd
d ed he Board of Registration in Medicine and the Board
of Ostegpathic Examination n Registration. Th medical
ial visor mmi s also shall r r h xten

which the risk management protocols reduce the practice of
defensive medicine.

2 Appli ion rof ional negligen laim
1. Introduced by defendant. In any claim for professional
negligence against a ph yslglag or the employer of a physician
rticipating in th r lish i ubch r_in
which io ion of ndar £ re 3 nl h
physician or the physician's employer may introduce into
vidence n ffirmativ fense he xi nce f he
ractice param r nd risk managemen rot ls develope n
ac e rsuan ection 2983 for that medi ial
area.

2, Burden of proof; parameters and protocols. Any
physician or physician's employer who pleads compliance with
the practi rameter n risk man men r 1 n
affirmative defense to .a claim for professional negligence has

e urden £ r vin ha h hysician's . ndu was
nsi nt with th eter rot l1s in order rel
upon ;he affirmative nggn§e as ;hg basis for a determination

ha hysician' nduct id n nsti e rof ional

nggligg ce, If the physician or the physician's employer at

rial introduces eviden f compliance with the parameter nd
protocols, then- the plaintiff may introduce evidence on the
issue of compliance, This subsection does not affect the
plaintiff's burden to prove the plaintiff's cause of action by

reponderan f th iden s herwi rovi law.

No h i urden of proof. Nothing in _this

&M&.&MM

D mber 31, 1991, in prof ional negli r edings.

Any physician r icing in a medical special area for

vhich practice parameters and risk management protocols have
wwmunww,_s_a_j_gx n_2 hall fil
notice with the B f R ion in M in he B
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HOUSE AMENDMENT *( " to S.P. 782, L.D. 2023

of Osteopathic Examination and Registration prior November

1991 indi ing whether the 1 rtici e in_the
project. The medical liability demonstration project

horiz hi bch er es not begin with respect to a
medical specialty area unless at least 50% of the physicians
licensed in the State and practicing in that specialty area
elect to participate. Continuation of a project is not

dependent on the level of participation.

2987 Evidence; inadmissibili
Unless independentl ve d from urce her than
monstration _proj h r i r r n igk
man men r 1 r n issibl in viden in
lawsuil ins n hysician who is n articipant in th
emonstration proj r in n hysician rti ing in
the project who_is g}_efgnding_@gglns; a cause of gg!;lg accruing
for nuary 1 2 or after D r 31, 1
298 Information and r r
1. Reports by insurers. Any insuranc ompan roviding
rof ional malpr ice r n her form f liabili
insuran for an hysician pr icing in medical ial
r ri in jon 2982 or for any hospital in which
h r i h ken pla hall provi he Bureau f
Insurance a _ format established by the §uger1n§g dent
I_n_mxwﬂgmg_

A. A report of each claim alleging malpractice during the
5-~year period ending December 31, 1991, involving _any
hysician pr icing in medical cial ar cribed
in section 2982, FEach report must include the name of the
insured 1i n r ifi ion f risk medical
specialty, date of c¢laim and the results of the claim,
including defense costs and ;nggmn;gy payments as_a gs_t
£ men r rdi well war i in
excess of policy limits. For any claim still open, the
report mu includ h n f an und lloc s

reserve _or paid out. The insurance company shall annually

r n_an laim h av main n;

B. F h -year eriod ending December 1 1991 n
annualized breakdown of the medical liability premiums
earned for physicians practicing in the medical specialty

described in ion 2. This information m b
rovide ccordin o a hedule ablished b he Bureau
of Insurance:

C. A report of each claim brought against any physician

practicing ; g medical §2gg1§1§2 area described in section
2 11 mal r 1 f inciden
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HOUSE AMENDMENT "éi” to S.P. 782, L.D. 20?3

occurring on or after January 1, 1992 and for nuary 1

1997, that includes, but is not limited to, the name of the
insured, policy number, classification of risk, medical
specialty, date of c¢laim and the results of each claim,
including defense costs and indemnity payments as a result
of settlement or verdict, any awards or amounts paid in
excess of policy 1limits and any finding, if made, of
whether the physician's practice was consistent with the
parameters and protocols developed and adopted under
section 2983. These reports must be provided not less than
semiannually according to a_ schedule established by the
Bureau of Insurance. At the discretion of the Bureau of
Insurance, reports must be provided until all claims are

closed; and -

D. An _annualized breakdown of the medical liability
premiums earned, as of January 1, 1992, for physicians
practicing in the medical specialty areas described in
section 2982. This information mu rovid rdin

to a schedule established by the Bureau ¢of Insurance.

2. Reports by Bureau of Insurance and Board _of

Registration in Medicine. The Bureau of Insurance _and the
Board of Registration in_ Medicine shall report the results of
the project to the joint standing committees of the Legislature
having jurisdiction over ipsurance and judiciary matters and to
the Office of the Executive Director of the Legislative Council
by December 1, 1997. The report must include the following.

30

32

34

36

38

40

42

44

46

48

A. _The Bureau of Insurance shall report:

(1) The number of claims brought against physicians
in the project alleging malpractice as a result of
incidents occurring on or after January 1, 1992;

{2) The results of any closed claims described in
this section, jincluding defense c¢osts and indemnity
payments as a result of settlement or verdict:

(3) The status of all open claims described in this

section, including_ defense costs, indemnity payments
nd_an unts held in reserve: an

(4) The effect of the project on the medical
liability claims experience _and premiums of those

physicians in the project.

B. The Board of Registration in Medicine shall gquantify and
report on any identifiable impact of the project on the cost

of the practice of defensive medicine.
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HOUSE AMENDMENT "CZy to S.pP. 782, L.D. 2023

{1) The Board of Registration in Medicine shall
establish an economic advisory committee to establish
the methodology for evaluating the effect of the
project on the cost, ug;_i_l_ization and the practice of

defensive medigige economic advisory committee
shall report the hod lggx develogeg to the Board of

Registration in Med1c1ne by January 1, 1992.

3. Immunity. All insurers reporting under this section and
their agents or employees, the superintendent and the

superintendent’s regresentatives. the Board of Osteopathic

Examination and Registration and its agents and employees and the
Board of Registration in Mgd1c1ng and its age nt§ or employees,
including members of the medical specialty advisory ggmmlgggg§
lished under ion 2982 re immune from liabili for
ion ken hem r n hi ubch
4. Confidentiality. Reports made to the superintendent and
report records kept by the superintendent are not subject to

discovery and are not admigsible in any trial, civil or criminal,
other than proceedings brought before or by the Board
Registration in Medicine or the Board of O§;_pggth1c Examinatio
and Registration. The superintendent shall maintain the reports
filed in accordance with this section and all information derived
from the reports that identifies or permits identification of the
insured or the incident for which a claim was made as strictly
confidential records. Information derived from reports filed in
accordance with this section that does not identify or permit

of
ion

identification of any ingsured or incident for which a claim was
made may be released by the superintendent or otherwise made

available to the public.

5. Rules. The superintendent and the Board of Registration
Medicine m a les cessar implemen hi

subchapter.’
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HOUSE AMENDMENT '(fl’ to S.p. 782, L.D. 2023

STATEMENT OF FACT

This amendment replaces the bill. This amendment authorizes
the establishment of a 5-year medical 1liability demonstration
project within the medical specialty areas of anesthesiology,
emergency medicine and obstetrics and gynecology. As part of the
project, the Board of Registration in Medicine and specialty
advisory committees will .develop practice parameters and risk
management protocols that may be used by a physician as an
affirmative defense in a claim for professional negligence.

Filed by Rep. Gwadosky of Fairfield _ ‘
ReproduZed and distributed under the direction of the Clerk of the

House
4/13/90

(Filing No. H-1133)
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