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L.D. 2023 

(Filing No. H-1133) 

STA TE OF MAINE 
HOUSE OF REPRESENT A TIVES 

114TH LEGISLATURE 
SECOND REGULAR SESSION 

HOUSE AMENDMENT ,,~, to S.P. 782, L.D. 2023, Bill, "An Act 
to Establish a Five-year Medical Liabi:ity Demonstration Project" 

Amend the bill by striking out everything after the enacting 
clause and before the statement of fact and iI:serting in its 
place the following: 

'24 MRSA c. 21, sub-c. IX is enacted to read: 

SUBCHAPTER IX 

MEDICAL LIABILITY DFJ4CRSTAATICR PROJECT 

§298l. Medical liability demonstration project 

The Bureau of Insurance and the Board of Registration in 
30 ~~icine shall, by January 1, 1992, establish a ~edical liability 

demonstration project as provided in this subchapter. 
32 

§2982. Medical specialty adyiso~ committees established 
34 

1. Medical s~~ialty areas. The Medical~~ialty AdvisQLy 
36 Committee on Anesthesiology, in accordance with Title 5, section 

12004-1, subsection 58-Ai the Medical Specialty Advisory 
38 Committee on Emergency Medicine, in accordance with Title 5, 

section 12004-1, subsection 58-B; and the Me~ical Specialty 
40 Advisory Committee on Obstetrics and Gynecology, in accordance 

with Title 5, section 12004-1, subsection 58-C are established 
42 and shall develop practice parameters and risk management 

protocols for their respective medical specialty a:eas. 
44 

2. Membersb,ip. The medical specialty advisory committees 
46 are made up as follows. 
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HOUSE AMENDMENT ·G .. to S.P. 782, L.D. 2023 

A. The Medical Specialty Advisory Committee on 
Anesthesiology consists of members with an interest in and 
knowledge of the specialty area. It consists of 6 members: 

(1) One 
hospital, 
Medicine; 

physician who practices 
appointed by the Board of 

in a teaching 
Registration in 

.u) One 
hospital, 

physician who practices in a medium-sized 
appointed by the Board of Registration in 

Medicine; 

(3) One physician who praCtices primarily in a rural 
area, appointed by the Board of Registration. i" 

Medicine; 

(4) One board-certified anesthesiologist, appointed by 
the Governor in consultation with the Maine Chapter of 
the American College of Anesthesiologists; and 

(5) Two public members: 

(a) One representing the interests of payors 9.1 
medical costs, appointed by the President of the 
Senate; and 

(bl One represent.i.n9.-the interests of 
appointed by the Speaker of the 

consumers, 
House of 

Representatives; 

B. The Medical Specialty Advisory Committ~L-Qn Emerqe.n.cy 
Medicine consists of members with an interest in and 
knowledge of the specialty area. It consists of 9 members: 

(1) One physician who practices in a teaching 
hospital, appointed by the Board of Registration in 
Medicine from nominations submitted by the Maine 
Medical Association: 

~(~2~) __ ~O~n~e~ __ p~~jan, apPQint~e~d~~b~y __ ~t~h~e~~B~o~a~r~dL-_o~f 
Osteopathic EXamination and Registration from 
nominations submitted by the Maine Osteopathic 
Association: 

(3) One physician who practiceL..J?rimar ily in a rural 
area. appointed by the Board of Registration in 
Medicine from nominations submitted by the Maine 
Medical Association: 

( 4) One family practice phys ician, appointed by the 
Board of Registration in Medicine from nominations 
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HOUSE AMENDMENT '(~/' to S. P. 782, L. D. 2023 

submitted by the Maine Academy of Family Practice 
Physicians: 

15) Two physicians, appointed by the Governor, at 
least one of whom is board-certified in emergency 
medicine, appointed in consultation with the Maine 
Chapter of the American College of Emergency Medicine 
Physicians: and 

(6) Three public members: 

(a) One representing the interests of payors of 
medical costs, appointed by the President of the 
Senate: 

iP~e representing the interests of 
appointed by the Speaker of the 
Representatives; and 

conswners , 
House of;. 

(c) One representing allied health 
professionals, appointed by the Governor; and 

C. The Medical Specialty Advisory Committee on Obste~ 
24 and Gynecology consists of members with an interest in and 

knowledge of the specialty area. It consists of 9 members: 
26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

(1) One physician who practices in a tertiary 
hospital, appointed by the Board of 
Medicine from nominations submitted 

Registration in 
by the Maine 

Medical Association: 

(2) One physician who practices in a medium-sized 
~ital appointed by the Board of Osteop~ 

Examination and Registration from nominations 
submitted by the Maine Osteopathic Association; 

(3) One ph-YJiician who practices primarily in a rural 
area, appointed by the Board of Registration in 
Medicine from nominations submitted by the Maine 
Medical Association: 

(4) One phJ'll..cJan who practices primarily in a---D.U:.9l. 
area, appointed by the Board of Osteopathic 
Examination and Registration from nominations 
submitted by the Maine Osteopathic Association; 

1.5) One family practice physician, 
Board of Registration in Medicine 
submitted by the Maine Academy of 
Physicians; 
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HOUSE AMENDMENT .. C;. to S.P. 782, L.D. 2023 

3. 

(6) One board-certified physician appointed by the 
Governor in consultation with the Maine Chapter Qf the 
American College of Obstetricians and GynecolQgists; 
and 

(7) Three public members: 

(a) One representing the interests of payor~ 
medical costs, appointed by the President Qf the 
Senate; 

(b) One representing the inter~ Qf consumers, 
apPQinted by the Speaker Qf the HQu~e of 
Representatives: and 

(c) One representing allied health 
professionals. appointed by the Governor. 

Terms. Each member serves a term of 3 years. 

4. 
shall 

Proceeding~. The medical specialty advisory committees 
~~~~c~o~n~d~u~c~t~~a~I~I~~PAr~oceedings pursuant to the Maine 

Administrative Procedure Act. 

s. Board of Registration in Medicine: administration and 
26 funding. The Board of Registration in Medicine shall provide 

funding and administrative support to the medical specialty 
28 advisory committees. The Board of Registration in Medicine may 

accept funds from outside sources. inClUding the Board Qf 
30 Osteopathic Examination and Registration. to help finance the 

operation of the medical specialty advisory committees. 
32 

§2983. Practice parameters: risk management protocols 
34 

Each medical specialty advisory committee shall develQR 
36 practice parameters and risk management protocols in the 

medical specialty area relating to that committee; The 
38 practice parameters must define appropriate clinical 

indications and methods of treatment within that specialty. 
40 The risk management protocols must establish standards of 

practice designed to avoid malpractice claims and increase the 
42 defensibility of the malpractice claims that are pursued. The 

parameters and protocols must be· consistent with appropriate 
44 standards of care and levels of quality. The Board Qf 

Registration in Medicine and the Board of Osteopathic 
46 Examination and Registration shall review the parameters and 

protocols, approve the parameters and protocols appropr~ate for 
48 each medical specialty area and adopt them as rules under the 

Maine Administrative Procedure Act. 
50 

§2984. Report to Legislature 
52 
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HOUSE AMENDMENT "C/' to S.P. 782, L.D. 2023 

By March 1, 1991, each medical specialty advisory 
2 ~Qmmittee shall provide a report to the joint standing 
~ittee of the Legislature having jurisdiction over judiciary 

4 matters and the Office of the Executive Director of the 
Legislative Council setting forth the parameters and protocols 

6 developed by that medical specialty advisory committee and 
adopted by the Board of Registration in Medicine and the Board 

8 of Osteopathic Examination and Registration. The medical 
specialty advisory committees also shall report the extent to 

10 which the risk management protocols reduce the practice of 
defensive medicine. 

12 
52985. Application to professional negligence claims 

14 
1. Introdu~ed by defen~aQt. In any Claim for profession~ 

16 n.e_~nce against a physician or the employer of a physicUH! 
participating in the project established by this subchapter in 

18 which a violation of a standard of care is alleged, only the 
physician or the physician's employer may introduce into 

20 evidence, as an affirmative defense, the existence of the 
practice parameters and risk management protocols developed and 

22 .2.-dopted pursuant to section 2983 for that medical specialty 
~ 

24 
2. Burden of proof; parameter~d pro~~cols. Any 

26 physician or physician's employer who pleads compliance with 
the practice parameters and risk management protocols as an 

28 affirmative defense to -a claim for professional negligence has 
the burden of proving that the physician'S conduct was 

30 consistent with those parameters and protocols in order to rely 
upon the affirmative defense as the basis for a determination 

32 that the physician's conduct did not constitute professional 
negligence. If the physician or the physician's employer at 

34 trial introduces evidence of compliance with the parameters and 
protocols, then· the plaintiff may introduce evidence on the 

36 issue of compliance. This subsection does not affect the 
plaintiff's burden to prove the plaintiff's cause of action by 

38 a preponderance of the evidence as otherwise provided by law. 

40 3. No change in burden of proof. NothJng in this 
~ubchapter alters the burdens of proof in existence as of 

42 December 31. 1991, in professional negligence proceedings. 

44 4. Application. This section applies to causes of action 
accruing between January I. 1992 and December 31, 1996. 

46 
§Z986. Physician participation 

48 
Any physicians practicing in a medical specialty area for 

50 which practice parameters and risk management protocols have 
been developed and adopted pursuant to section 2983, shall file 

52 notice with the Board of Registration in Medicine or the Board 
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HOUSE AMENDMENT .. t .. to S.P. 782, L.D. 2023 

of Osteopathic Examination and Registration prior to November 
2 1. 1991. indicating whether they elect to participate in the 

project. The medical liability demonstration project 
4 authorized by this subchapter does not begin with respect to a 

medical specialty area unless at least 50'\ of the physicians 
6 licensed in the State and practicing in that specialty area 

elect to participate. Continuation of a project is not 
8 dependent on the level of participation. 

10 §2987. Evidence; inadmissibility 

12 Unless independently developed from a source other than th~ 
demonstration project, the practice parameters and risk 

14 management protocols are not admissible in evidence in a 
lawsuit against any physician who is not a participant in the 

16 demonstration project or against any physician participatin9-in 
tbe project who is defending~ainst a cause of action accruing 

18 before January 1, 1992 or after December 31, 1996. 

20 §2988. Information and reports 

22 1. Reports by il)surers. Any insurance company provioing 
professional, malpractice or any other form of liability 

24 insurance for any physician practicing in a medical specialty 
area described in section 2982 or for any hospital in which 

26 that practice has taken place shall provide to the Bureau of 
Lnsuran~n a format established by the Superintendent of 

28 Insurance the following: 

30 A. A report of each claim alleging malpractice during the 
~ear period ending December 31, 1991, involving any 

32 physician practicing in a medical specialty area described 
in section 2982. Each report must include the name of the 

34 insured, policy number, classification of risk, medical 
~cialty, date of claim and the· results of the claim, 

36 including defense costs and indemnity payments as a re~.t 

of settlement or verdict. as well as any awards paid in 
38 excess of policy limits. For any claim still open, the 

report must include the amount of any funds allocated as 
40 reserve or paid out. The insurance company shall annually 

report on any claims that have remained open; 
42 

B. For the 5-year period ending December 31. 1991. an 
44 annualized breakdown of the medical liability premiums 

earned for physicians practicing in the medical specialty 
46 areas described in section 2982. This information must be 

provided according to a schedule established by the Bureau 
48 of Insurance: 

50 C. A report of eac)1 claim brought against any physi.d.sm 
practicing in a medical specialty area described in section 

52 2982, alleging malpractice as a result of incidents 
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HOUSE AMEIWI1EHT "U' to S.P. 782, L.D. 2023 

Q.ccurr ing 011 or after January 1. 1992 and before January 1. 
2 1997, that includes, but is not limited to, the name of the 

insured, poli~umber, classification of risk, medical 
4 uecialty, date of c.Jc~im and the results of each claim, 

including defense costs and indemnity payments as a result 
6 of settlement or verdict, any awards or amounts paid in 

excess of policy limits and any finding, if made, of 
8 wheJher th<> physician's practice wa~nsistent with t~g 

£-ctram_eters and protocols developed and adopted under 
10 section 2983. These reports must be provided not less than 

p~~i~Dnually according to a schedule established by the 
12 Ilureau of Insura,nce. At the discretion of the Bureau of 

Insjlrance, reports must be provided until all claims are 
14 closed; and 

16 D. An a~nuaJLz~~eak~o~n of the medi~al liabili~ 
QLemiwns earned, as of January 1. 1992, for physiciJrn..s. 

18 ~r~cticing in the medical specialty areas described in 
section 2982. This information must be provided according 

20 to a schedule established by the Bureau of Insurance. 

22 2. RepoJ:j;,s __ by_~ureau of I~uran~L..J!o_t;lJ:"_d----.9J~: 

~giptration in MejUcine. The Bureau of Insurance and the 
24 Board of Registration in Medicine shall report the resul~ 

the project to the joint standing committees of the Legislature 
26 having iurisdiction over insurance and judiciary matters and tQ 

the Office of the Executive Director of the Legislative Council 
28 by December 1, 1997. The report must include the following. 

30 A. The Bureau of Insurance shall report: 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

(1) The nUIDl;)~-L..Q.~i.ms brought against phm~ 
in_~-Pillect alleging ma~~~-L.As a result of 
incidents occurring on or after January 1, 1992; 

12) The result~~I1.Y.-closed c11;!~e~r ibed in 
this section, includin-9-~fense costs and indemnity 
payments as a result of settlement or verdict: 

ill---I.he st9tJlS_QLQ.JL-.9p-en claims d.eJ;criJ;)ed in t_his 
section, including defense costs, indemnity payments 
and any amounts held in reserve: and 

(4) The effect of tne project on the 
liability claims experience and premiwns 
physici...£ill in t-he project. 

medicll 
of those 

B. The BQariLs:'_LR~jstratiQn in Medicine shall g:uantj~d 
uwort on ally identi_JiabJ!L..impact of the project on the cost 
of the practice of defensive medicine. 
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HOUSE AMENDMENT to S.P. 782, L.D. 2023 

j~} The Board of Registration in Medicine shall 
establish an economic advisory committee to establish 
tbe methodology for evaluating the effect of the 
E-L9jest on the cost. ut.ilization and the practice of 
defensive medicin.e. The economic advisory committee 
sha)L~t!..ort tlHL....!!leJ:,hodolQ.9y developed to the Board of 
Registration in Medicine by January 1. 1992. 

~~un.ny. All i.o..s1.lLerS reporting under this section and 
10 their agents or employee.§... the superintendent and the 

super intendent« s representatives. the Board of Osteopathic 
12 Examination and Reqi~tra~~n and its agents and employees and the 

~rd of Re..gistration in Medicine and its agents or employees..L. 
14 il~qing members of the medical~ttialty advisory committees 

established under section 2982. are immune from liability for any 
16 action taken by them pursuant to this subchapter. 

18 4. Co~fide:tlliaHty. Reports made to the superintenQe.!}L.gng 
report records kept by the superintendent are not subj~_~ 

20 ~iscoyery and are not admissible in any trial, civil or criminal. 
other than pro~ings brought before or by the Board of 

22 Re-9j~tratioll in Medicine or the Board ~~Q£.9..thic ExamiPation 
.and Registration. Toe superintendent shall maintain the reports 

24 Jiled in accordance with this section and all in[Qrma~ion derived 
frQm the reports ..thQJ~j~ntifies or permits identification of th.e. 

26 in~red or the inGident for which a claim was made as strictlY 
con.fidential recorO~~u.form..atJQn derived from reports filed in 

28 5iJ:t;:.<Lr:..dall.ce with this section that does not identify or perm.J...t 
identification of any insured or incident for which a claim was 

30 ma.9.e_f!l~be reJ.e.£l;.eg by the superintendent or otherwise made 
available to the public. 

32 
5. Rules. The syperintendent and the Board of Registration 

34 in Medicine may agopt rules necessary to implement this 
subchapter .• 

36 
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HOUSE Al-lWD/·1ENT 'C' to S.P. 782, L.D. 2023 

2 
STATEMENT OF FACT 

4 
This amendment replaces the bill. This amendment authorizes 

6 the establishment of a 5-year medical liability demonstration 
project within the medical specialty areas of anesthesiology, 

8 emergency medicine and obstetrics and gynecology. As part of the 
project, the Board of R~gistration in Medicine and specialty 

10 advisory committees will develop practice parameters and risk 
management protocols that may be used by a physician as an 

12 affirmative defense in a claim for professional negligence. 

14 

Filed by Rep. Gwadosky of Fairfield 
Reproduced and distributed under the direction of the Clerk of the 
House 
4/13/90 (Filing No. H-1133) 
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