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L.D. 2023

(Filing No. H-1114)

STATE OF MAINE
HOUSE OF REPRESENTATIVES
114TH LEGISLATURE
SECOND REGULAR SESSION

HOUSE AMENDMENT ng" to S.P. 782, L.D. 2023, Bill, "An Act
to Establish a Five-year Medical Liability Demonstration Project"”

Amend the bill by striking out all of the title and
inserting in its place the following:

'An Act Regarding Health Care Costs and Medical Malpractice Tort
Reform'

Further amend the bill by striking out everything after the
enacting clause and before the statement of fact and inserting in
its place the following:

‘Sec. 1. 5§ MRSA §12004-I, sub-§§58-A, 58-B and 58-C are enacted

to read:

-A. M icine Medical Expenses 24 MRSA
Specialty Only  §2982

58-B. Medicine Medical Expenses 24 MRSA
Specialty Only §2982
Advisory
Committee
n rgen-

cy Medicine

8-C. Medicine Medical Expenses 24 MRSA
Specialty Only §29g2
Advisory
mm3i e
on Obstet-
rics and
Gyneco:ogy
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HOUSE AMENDMENT Wéé" to S.P. 782, L.D. 2023

Sec. 2. 24 MRSA §2857, sub-§3 is enacted to read:

3. Discovery: subsequent court action., The Maine Rules of
Civil  Procedure govern discovery conducted under this
h r T i h h ri e__upon

hi i i 1 im ion negli
in which the notice of claim is served or filed on or after
nuary 1, 1 .

Sec. 3. 24 MRSA §2906 is enacted to read:

2906. 11 ral ur
1. Definitions. As used in this section, unless _the
context otherwise indicates, the following terms have the

following meanings.

A. "Claimant'" means any person who brings a personal injury

acti n i h n ion i rough hr h r n
h m in r, i
h an ion i r h rough n h £ minor
the term includes the minor's parent or guardian.
B " 1 rce'" mean nefi i r hle to
h im r n__th imant' h nder from or
r :
1 The feder i ri Act:
(2) Any state or f incom r m
digability, workers' compensation or other law designed
rovi artial or full w r income replacement:
An iden health or sickn insuran incom
or wage replacement insurance., income digability
insuran ual T r r insurance includin
automobile accident and homeowner's insurance benefits,
n her insuran nefi X life insur
benefits;
(4) Any contract or agreement of any__ group,

grganization, partnership or corporation to provide,

pay for or reimburse the cost of medical, hospital,

l or health re servi r provi imilar
nefits: or
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HOUSE AMENDMENT 'ng' to S.P. 782, L.D. 2023

An ntr ual r voluntar w ntinuation
lan or n m r n h lan provi
by an emplover or otherwise or any other system

intended to provide wages during a period of disability.

"D " mean nomi 1 i r 1
11 ral r for W medical
rehabili ion rvi n her -of - k
in r r_on half of laimant for which that party
i imi ver h h r it.
2 1 ur nt reduction In all ion

for professional negligence, as defined in section 2502, evidence
to establish that the plaintiff's expense of medical care,

r ili i vi 1 in f rnin
mi W i i 1 in whol
r i i issi h in
which the action is brought after a verdict for the plaintiff and
for ] n i re n h verdict. ubj

subsection 4, if the court determines that all or part of the
plaintiff's expense or loss has been paid or is payable by a
11 ral ur he 11 ral sour h n exerci i

right to subrogration within the ¢time 1limit set forth in
subsection 3, the court shall reduce that portion of the judgment

th repr n am i T ble lateral urce.
Th hall e th r n an u 1 h
claimant's payments over the 2-year period immedi 1 r in
the personal injury to the collateral source in the form of

roll n in m her r n

by the claimant, as determined by the court to be appropriate in

h Th i m nder thi ion m X

the amount of the judgment for economic loss or that portion of
the verdict that represents damages paid or payable by a
collateral source,

3., Notice of verdict required. Within 10 days after a
verdict for the plaintiff, the plaintiff's attorney shall send

noti £ the verdi regi by mail 11 rsons_known

rn w ntitl n law lien
against the proceeds of the plaintiff's recovery. If a
lienholder does not exercise the lienholder's right to

subrogation within 30 days after receipt of the notice of the
verdict, the lienholder shall lose the right of subrogation.
This subsegtion applies only to contracts executed or renewed on
or after the effective date of this section.

4, Preexisting obligation required. For purposes of this
section, benefits from a collateral source are not considered
payable or receivable unless the court makes a determination that

there _is a previously existing contractual or statutory
obligation on the part of the collateral source to pay the
benefits.
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HOUSE AMENDMENT iég" to S.P. 782, L.D. 2023

Red ion of repa n oll ral sourc The amount

abl a plaintiff n 11 ral ur is r
rtion of th 1 incurr h laintiff in th
ion, includin iscover witn fee xhibi xpen n
rney's £ The r ion i lcul h u h

n h i rr
laintiff 3 h ion h n i h

1 . h v . . .

appli 1 ontr X r_renew n _or after th

Sec. 4. 24 MRSA c. 21, sub-cc. IX and X are enacted to read:

SUBCHAPTER IX
LIMI ON NONE COMIC DAMAGE
2971. Limi on noneconomic damage

1. Limi ion In an ion for pr i 1 negligenc
fin in ion 2502 he non nomi war
revailin r may_n X 2 . If th rial of the
ion i jur he jury m n inform £ _th age
ward limi i lish in thi ion If j
war 1 i X £ 2 h hall

war h i non nomi If th ion th

non nomi X c $2 h r hall r he
non nomi award h n unl a_ further
r ion is w xerci f th W ri i

T imi 2 n_non nomi i ingl

risin u £ h rrence i n . Th
non nomi limi i lish hi h r
n 1 lai r niti

2, Definition., As used in this subchapter, unless the
ntex herwi indicat “noneconomi d " mean
subjective, nonpecuniary damages arising from pain, suffering,
inconvenience, physical impairment, disfigurement, mental
anguish, emotional stress, loss of society and companionship,
loss of consortium, injury to reputation, humiliation, other
nonpecuniary damages and any other theory of damages such as fear

of loss, illness or injury.

3. Court's powers. Nothing in this sectiom is intended to

limin h court's ower of additur an remittitur with

regard to all damages., except to the extent that the power of
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HOUSE AMENDMENT ﬂég" to S.P. 782, L.D. 2023

itur is limi with r r non nomi n h
limi ion lished in ion 1.

Agjuggmen; of ap. Effective Februar y 1st of g ery

ear inning in th r 1992 h rinten £ In
shall automatically increase the cap on ngngggggm;g damages pg a
rcen n 1 h r ri in th f
n r Pri Index for nuar f th r _qQver lev
of the index Qg January 1lst g: th g previous year, The
rinten 1 r h han
he_i X i r

For pur s hi ection, "Con r Pri Index" mean h
n r Pri Index for Urban W Earners an lerical Workers:
ni i A A item 1967=1 mpiled

h ni D r n fL r, Bur fL r isti

if the index is revi r rseded h nsumer Pri

Index i he index represen he Burea £ L r istics

as reflecting most acgcurately changes in the purchasing power of

the dollar by consumers.

5. Application. This section applies to all cases in which
notices of c¢laim are filed gf;gr ;hg effective date of this

ion.
SUBCHAPTER X
MEDI LIABILITY D TRATI PR
2981, Medical liabili G ngtration pr

The Bur f Insuran n he Board f Registration in

Medicine §h§ll. Qz January 1, 1992, establish a medical liability

mon rovi in thi h r

2982 Medi i advi ommi s lish

1. Medical speci g;gz ar ggs, The Medical Specialty Advisory

mm i An h 1 r with Titl ion
12004-1, subsection 58-A; the Medigcal Specialty Advisory

Committee on FEmergency Medicine, in accordance with Title 5,

ion 12004-I s ion_ 58-B: n h Medical § egia;gy
Advisor mm i n i n 1 i rdan
with Ti ion 12004-1 ubsection - are e lished

and _shall develop practice parameters and risk management
rotocols for their r ective medical specialty areas.

2. Membership. Each medical specialty advisory committee

consists of 5 members:

A. One DhY§1§l§n who practice tertiary . teaching
hospital, appointed by the Board of ng §§ ration in Medicine:
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HOUSE AMENDMENT '{g" to S.P. 782, L.D. 2023

B, One physician who practices in a tertiary nonteaching
hospital, appointed by the Board of Registration in Medicine:

. n hysician wh r ices in a medium-gize hospital,

i he Boar Regi ion in Medicine:

D n ici wh r i i u ntially in rural

r in Boar Regi n_in Medicine:

E. n 11 racti hysici in he Boar £

malpractice claims and increase the defepnsibility of the
m i im r T T n
ls m nsi wi ropri ndar £ r
vel ity. B Registrati i Medicin
shall review the parameters and protocols., approve the parameters
and_ protocels appropriate for each medical specialty area and

a hem nder the Maine Administrative P dure Act.

2984, Repor islatu

By April 1, 1991, each medical specialty advisory committee

shall provide a report to the joint standing committee of the

Legisl havi jurisdiction over judiciary matters an he

Office of the Executive Director of the Legislative Council
in forth th ar rs and rotocol devel d h

medical specialty advisory committee and adopted by the Board of

R rati in M in Th m ial i
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HOUSE AMENDMENT Tég' to S.P. 782, L.D. 2023

committees also shall report the extent to which the risk

management protocols reduce the practice of defensive medicine.

2985. Appli ion rof ional negligence clai
l. Introd fen In_an laim for £ ion
i i ici h m r ici
n th h h
which a violation of a standard of care is alleged. only the
hysician hysician' m m i in
evidence, as an affirmative defense, the existence of the
r i nd _risk m men r v n
o ur n ion 2 for that medical ecial rea.
2 Burden £ roof; rameter r col An
hysician hysician’ m r wh 1 mplian with th
i r n risk man m r 1 n
affirmative defense to a claim for professional negligenge has
h rden of provin h h hysician' n w nsi n
with th by n r 1 in or 1 n _th
irmativ h i mination th h

physician's condugt did not constitute professional negligence.
This subsection does not affect the plaintiff's burden to prove
the plaintiff's cause of action by a preponderance of the

viden herwi vi law.

3. No change in burden of proof, Nothing in this

ubch r lter h rden £ roof in xi n f
D mber 31, 1991, in prof ional negligen roceedings.
4. Application. This section applies to causes of action
ruin ween nuary 1, 1992 and D mber 1996
2 Physici ici ion

vel n T n ion 2 hall file noti
with the Boar Regi ion in Medicin ri November 1

h n r icin in ha ial ar el

participate. Continuation of a project is not dependent on the
level of participation.

2987. Evidence:; inadmissibilit

Unless independently developed from a source other than the
demonstratio project, the practice parameters and risk
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HOUSE AMENDMENT Wég" to S.P. 782, L.D. 2023

man men r ls are n igsible in evidence in lawsuit
2 in n hysician wh 1 n rticipan in h
demonstration project or against any physician participating in
4 £oj who 1i: fendin in c £ i rui
r nuary 1, 1992 or D m 1, 1
6
Information r r
8
10
12
14
16
. A T T £ h claim alleging malpr i urin h
18 - ri ndin D mber 1 1 involvin n
hysician pr icing in medical i re ri
20 in ion 2 Each r rt m incl he n f th
nsur 1i n 1 i k medical
22 i £ laim n h L 1 £ h laim
incl n n nd i mn n r 1
24 f lem r verdi as well n war ai in
excess of policy 1limits, For any c¢laim still open, the
26 r rt m inclu h n n fun 11 d a
r he in n n hall an
28 r r n_an im h remain nz
30 B. For th - by ri nding D mber 31 1991 n
1i kdown medi 1 i remi
32 rn r physician r icing in the medica 1
areas described in section 2982. This information must bhe
34 i in h 1i he Bur
of Insurance:;
36
C. A report of each claim brought against any physician
38 r ici in i ial ri in ion
2982 llegin malpr i r 1 £ inci
40 rrin n _or r n 1 2 _an r nuar
1997 h includ but is n limi he n f the
42 insur 1i n r 1 ifi ion f _risk medical
specialty, date of claim and the results of each claim,
44 includin fense nd indemni n resu
£ lemen r verdi ny awar r un i in
46 excess of policy limits and any finding, if made, of whether
the physician's practice was consistent with the parameters
48 and protocols developed and adopted under section 2983.
These reports must be provided not less than semiannually
50 according to a schedule established by the Bureau of
Insurance. At the discretion of the Bureau of Insurance,
52 r r m be provid ntil all im losed;: an
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HOUSE AMENDMENT fég" to S.P. 782, L.D. 2023

2 nn i reakdown medical liability
remi rn f nuar 1 2 r hysician
4 icin in h medical ial r d ribed in
ion 2982 This information mu rovide rdin
6 h ish he B nsuran
8 R T Bureau of Insur ard of Reqgi ion
ine, The Bureau of nsurance and _the Boar g of
10 Registrati gg in Medicine shall report the gsu;;s of ;hg g oject
D 7 r
12 the following.
14 he Bur £f In an hall r rt:
16 The n r laim r h in hysicians in
the project alleging malpractice as a result of
18 inciden rrin n or after nuary 1, 1992;
20 2 The r 1 f an 1 laim ri in this
section, including defense costs and indemnity payments
22 r 1 f lemen verdict:
24 3 Th u £ 1 n claims described in this
ion includin fen ; indemni ents
26 n held in r ve:
28 4 T f roj n medical liability
laim xperience_ _an remi f th hysicians in
30 the project.
32 B. The Board of Registration in Medicine shall antif
r n identif: im f th ' n
34 £ th i f defensive medicin
36 (1) The Board of Registration Medicine shall
j n nomi isor mmlgggg to establish
38 meth 1 £ v in h ££f h
roj h ili ion_an h racti £
40 defensive medicine. The economic advisory committee
hall r r he meth 1 devel d t he Board of
42 Registration in Medicin January 1, 1992.
44 Imnuni All insurers r rting und his section an
heir n r mpl e superintenden nd th
46 superintendent's representatives, and the Board of Registration
in Medicin nd i n or employees, including members of the
48 medi ial advisor mmittees tablished under section
2982, are immune from 1liability for any action taken by them
50 rsuan hi h er,
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HOUSE AMENDMENT Q[g" to S.P. 782, L.D. 2023

4. Confidentiality., Reports made to the superintendent and
r r r k h rintenden r n ubject to

n
r r fil i rdan with thi ion 1l information

R Th uperinten n he Boar f Registration
i M in m r m men i
subchapter,

Sec. 5. 24-A MRSA ¢.75 is enacted to read:
CHAPTER 75

RURAIL,_MEDICAL ACCESS PROGRAM

1 hor itl

This chapter is known and may be cited as the Rural Medical
Access Program,'

2 ur

The purpose of this chapter is to promote, through financial
incentiv hysicians wh r i in underserv r f th

h 1 113 ici wh liver i in

areas.
§6303. Definitions

For by s _of thi h r., unl h ntext indi

herwi win ms_h he following m ings.

1. Insurer. "Insurer” means any insurer authorized %o
transact insurance in this State and any insurer authorized as a

rpl lin insurer r n c 19.

2, Self-insured. "Self-insured"” means any physician_ or
hospital insured against professional negligence through any

entity other than an insurer as defined in subsection 1.

304 A n u rized

Page 10-LR3308(27)
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HOUSE AMENDMENT Qg" to S.P. 782, L.D. 2023

T rovi fun for he Rural Medical Access Progr
insurers may collect pursuant to this chapter assessments from
hysician r n h and h ital 1 d in the
State.
1 A ssmen fr licyholders. With respect to
rof ional iabili insuran lici for hysician
T n s ath an h ital i d on Qr after
m i r m m
h icyh Th rintenden hal min h n
of the assessment in accordance with this chapter.
Notwith ndin n rovision \' men m n
1 i n nsti mi
fin in ion 24 f r ny law f thi
relatin xation, filin f insurance r r a smen
r her than Xpr 1 rovi nder thi h er.
The a ssmen r nsider remi nly for pur es of
ny law of thi in ncellati r nonrenewal of

insurance coverage.

2. Required support. Every insured and self-insured
allopathic and osteopathic physician and hospital shall support

he Rur Medi A Progr rovi in i h r.
An hysician r_h ita h fails h ss men
required by this chapter is subject to a civil penalty not to

xceed 2 1 to the Bureau of Insurance, to De
r ver in ivi ion

3. Assistance from hoards and Department of Human Services:
inpsure through other means, The Board of Registration in
Medicine and the Board of Osteopathic Examination and
Registration shal i ri n in identifyin

wh

her han hr h insurer fin in ion Th

in in nti for n licen h i n in identifvin
hose h ital h insure again ional negligence
mean her than thr h insurer fin in ion 3.

4. Certification of assessments paid. After review of the
records provided by the Board of Registration in Medigine: the

Board of Osteopathic Examination and Registration: the Department
f Human Servi Division of Licensur n rtifi ion; an
the assessment receipts of the malpractice _insurers, the

rintenden hall certif hos hysicians and hospitals th

have paid the required assessments.
§§39§. Amount of assessment determined

Page 11-LR3308(27)
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HOUSE AMENDMENT :fg" to S.P. 782, L.D. 2023

1 D rmination £ n a n ici d

vin Thi ion vern he 4 rmination and n

A Beginni in 1 h uperintenden h rmin

the savings in_ professional 1liability insurance claims__and
laim lemen in r ntici in h

12-mon ri r 1 £ im ition of 1 1 1limi

on noneconomic damages., as_established in Title 24, section
7 n h

B. The superintendent shall order a total assessment to be
11 h inning in 1 u he 1 r of
1/2 h vin rmin r $1 n 1

than $500,000,

C. The superintendent shall order each insurer to assess
i 1i lder h f h a men

rder h h insurer’ Main remi volume for

professional liability insurance for physicians, surgeons,

2. Final evaluation of savings in 1995, The final

lu £ n in rof ional liabili insur
im n laim men insur rmined

h rin in 1 nsurer 11 nti e
lder fter n th inal etermination
ment m n mor han $1,0 r r,

Insurers may invest assessments collected subject to chapter

13. Interest earned on investments must be credited to the Rural

1l A Progr

¥i ifi ions f remium istan

Page 12-LR3308(27)
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HOUSE AMENDMENT QZ%) to S.P. 782, L.D. 2023

A Is 1 n r m ine i :
B. A n v Medicai H
. r :
D Pr i % im h
h v r i medi rvi
r mmen he Depar n H n rvi
The D r n H n rvi hal min hysician
who m he r iremen f thi ion

inv n m n W n
h f premi hysicians.
Inter r b o fer
Th rintenden m rder intercorpor nsfer £
n m r n_an 1
i n insurer n rovi for redi ligibl
—-insur
1 A 1
1. Assessments., Physicians aggrieved by an insurer's
1i ion of th m rovi £ in thi h r m
r heari r rintenden The hearing m
hel in rdan with h r 3 h Main Administrativ

Procedure Act and procedural rules of the Bureau of Insurancge.

2. Eligibility. Physicians aggrieved by an eligibility
determination by the Department of Human Services under section

6307 may request a hearing under the Maine Administrative
Pr re Act.

11. Rul

Page 13-LR3308(27)
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HOUSE AMENDMENT ng" to S.P. 782, L.D. 2023

Th rintenden and_the mmissioner of Human Services
ma a rules in accordance with the Maine Administrative
Pr re A rr hi h r

FISCAL NOTE

The Department of Human Services, the Bureau of Insurance
and the Board of Registration in Medicine will each incur some
additional <costs that can be absorbed within the existing
budgeted resources of the respective agencies.'’

STATEMENT OF FACT
This amendment replaces the title to broaden its scope.

This amendment revises the use of discovery in medical
malpractice prelitigation screening ©panel proceedings and
subsequent court actions. Once the panel has issued its
findings, no party may make further discovery requests in a
subsequent court action unless that party can show good cause as
determined by the court. Current law provides confidentiality
for all evidence used in a panel proceeding. This provision
permits the use of discovery made before the panel to be used in
court, thereby eliminating costly duplication of discovery.

This amendment sets a 1limit of $250,000 on noneconomic
damages in medical malpractice 1liability actions. A plaintiff
would still be entitled to reimbursement for the full economic
loss, including all medical expenses, rehabilitation services,
custodial care, loss of earnings and earning capacity, loss of
income and any other objectively verifiable monetary losses. The
cap does not apply to punitive damages.

Beginning in 1992, the cap will be adjusted annually based
on rises in the Consumer Price Index.

Under Maine case law, if a plaintiff is compensated in whole
or in part for damages by some source independent of the
defendant, the plaintiff is still permitted to recover the same
damages against the defendant. Unless a right of subrogation
exists on behalf of the person, company or agency making the
collateral payment, a double recovery takes place, thereby giving
the plaintiff a windfall. Evidence of the collateral source
payment is not admissible at trial. This amendment requires the
judge, after verdict, to automatically decrease the verdict by
the amount of any collateral source payment.

This amendment does not reduce the recovery if a contractual
or statutory lien exists on the proceeds, as long as the lien is

exercised in a timely fashion. The amendment reduces a

Page 14-LR3308(27)
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HOUSE AMENDMENT 12;" to S.P. 782, L.D. 2023

plaintiff's damages only when those damages have already been
paid by a 3rd party and when that 3rd party is not seeking to
recover what was paid.

This amendment includes an "offset" to the reduction in a
personal injury judgment that would otherwise be attributable to
payments of damages from "collateral sources.” The amount of the
offset would be an amount equal to the amount paid by the
claimant over the 2-year period predating the injury for the
coverage afforded by the collateral payment source in the form of
payroll deductions, insurance premiums or other direct payments
by the claimant. The court shall determine this calculation on a
case-by-case basis.

This amendment also requires the collateral source to share
in the plaintiff's costs of pursuing the action. Specifically,
the amendment reduces the amount payable by the plaintiff to the
collateral source by a pro rata portion of the plaintiff's costs
of the action, including attorney's fees.

This amendment authorizes the establishment of a S5-year
medical 1liability demonstration project within the medical
specialty areas of anesthesiology, emergency medicine ‘and
obstetrics and gynecology. As part of the project, the Board of
Registration in Medicine and specialty advisory committees will
develop practice parameters and risk management protocols that
may be used by a physician as an affirmative defense in a claim
for professional negligence.

This amendment establishes the Rural Medical Access Program
to increase access to physicians who deliver babies in
underserved areas of the State. This program is funded through
the projected savings in medical malpractice liability insurance
premiums projected to be the result of the cap 'on noneconomic
damages and the revision of the collateral source rule. Starting
in 1991, the Superintendent of Insurance will determine the
assessment due from each insured or self-insured hospital or
allopathic or osteopathic physician. The assessments will be
collected by insurers and deposited in a separate fund. The
superintendent will determine the amount of premium assistance to
be paid to each physician delivering babies in underserved areas
by comparing each physician's medical malpractice 1liability
insurance premium with the total amount of premiums for all
physicians qualified to participate. Beginning in 1995, the
superintendent will base the assessments on actual savings
resulting from the imposition of the cap and the revision of the
collateral source rule.

Filed by Rep. Richards of Hampden
Reproduced and distributed under the direction of the Clerk of the

House
4/11/90

56

(Filing No. H-1114)
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