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L.D. 2023

(Filing No. H-1112)

STATE OF MAINE
HOUSE OF REPRESENTATIVES
114TH LEGISLATURE
SECOND REGULAR SESSION

HOUSE AMENDMENT /1" to S.P., 782, L.D. 2023, Bill, "An Act
to Establish a Five-year Medical Liability Demonstration Project"”

Amend the bill by striking out everything after the title
and before the statement of fact and inserting in its place the
following:

‘Sec. 1. 5 MRSA §12004-1, sub-§§58-A and 58-B are enacted to

read:

58-A., Medicine Medical Expenses 24 MRSA
Specialty Only §2982
Advisor
Commi
on Anesthe-
siology

58-B. Medicine Medical Expenses 24 MRSA
Specialty Only —  §2982
Advisor
Committee
on Obstet-
rics and
Gynecology

Sec. 2. 24 MRSA c. 21, sub-cc.IX and X are enacted to read:

Medi iabili n_pr
f n n he Boar f Registration in
Medicine shall, by January 1, 1992, establish a medical liability
monstrati roj rovi in this subchapter.
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HOUSE AMENDMENT "f?; to S.P. 782, L.D. 2023

2982 Medi i i i lish
1 Medi i o he Medical ial Advisor
mm i n An i in r with Titl ion
1 4- n =A n h M 1 V1SOr
mmi n n n n with Titl
i 12004 - ion -B r lish n hall
vel r i r r n risk man men rotocol for
their respective medical specialty areas.

2 M rship. Each medical i isor mm i
consists of 7 members with an interest in and knowledge of the
specialty area. These members are ags follows:

A. n ian w in rtiar h i

inted 1 ] B 3 f Reqis! . . Medici £ rom
mination mi he Mai Medical A iation:
n_w m -siz
n r i n
R r Iom mJi i m h M
hic A iation;
n n_wh rim in T r
r in m
nomin n m he Maine M 1A iation;
D. One physician who practices primarily in a rural area,
1 r hi ination
m mi i Mai
Osteopathic Association:
n h n he Boar
i in m i
m F h H

shall conduct all proceedings pursuant to the Maine
Admind . 3 A

5. Board of Registration in Medicine; administration and
funding, The Board of Registration in Medicine shall provide
fundi inistrativ r h medical ecial
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HOUSE AMENDMENT "’;V" to S.P. 782, L.D. 2023

visor mm3i . The Boar f Registrati in Medicine may
fun rom i r fi ion
of the medical specialty advisory committees,
2 Pr i r rg: risk m n r

Each medical specialty advisory committee shall develop
practice parameters and risk management protocols in the medical
specialty area relating to that committee, The practice

r r m in ropri linical indi i n
meth f tr nt within th ialty. The risk man men
r ls m 1i rds of pr i ign voi

malpractice claims _and increase the defensibility of the

n
malpr i laim h r r . Th r r n

log
tal

1 Intr fen In an laim for prof ional
ician or he empl r of a physici

participating in the project established by this subchapter in

which violation of ndar f care is alleged, the physician
r th hysician' mpl rm introd in evidenc n
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HOUSE AMENDMENT "/9; to S.P. 782, L.D. 2023

ffirmativ f h xJj n f th T i r r n
risk man men r vel n r n
ion 2 r th medical ial r

2 Burden £ r : r r rotocol An
hysician or physician's empl r wh mplian with th
r i r r n risk man m r 1 n

affirmative defense to a claim for professional mnegligence has
LMJMM#&MM&L
with th r r n r which were intr r

upon the affirmative defense as the basis for a_ determination
that the phx§igi§n's conduct did not constitute professional

negligen Thi ubs ion n ff h laintiff's
rden v h laintiff' u £ ion
r n n f viden rwi rovi W

h r alter h rden of f i xi n £D mber

4. Appli ion. Thi ction 13 causes of ion
ruin ween nuar 1992 nd D mber 31, 1

7 . . s e sasas
Unless independently developed from a_ source other than the
rati ] r i r r ri

m m r issible in evidence in lawsui

n hysician wh i n articipant _in h
monstration proj r inst an hysician partici ing in

h roj w i fendin in e of action ruin

r ba 1992 or after December 31, 1
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HOUSE AMENDMENT "/;" to s.P. 782, L.D. 2023

2 . Information I r
1 R insurer A insur mpan roviding
rofession malpr i or any other form of 1liability
insuran for an hysician pr icing in medical ial
r ri in i 2982 or for any h ital in which th
r i h ken pl hall provi he Bureau of Insuran
in form igh h rintenden f ran h
following:
A. A r rt of each claim alleging malpr i urin h
5- r ri ndin D m 1 involvi n
hysician pr icing i medical ial r ri
in section 2982. Each report must include the name of the
insured, policy number, classification of risk, medical
i f laim n r 1 f h laim
i in n indemni n r 1
m rdi wel war i in
X f i imits. For any claim still open, the
r m in h n f an n 1
r r i . in m h n
r r n im remai n;:

B. For the b5-year period ending December 31, 1991, an
n lized breakdow : ] Jical liabili remi

n r hysician r icin in medical 1

D. An annualized breakdown of the medical liability

premi f nuar 1992 for hysician
. . . : ial . p .

n 2982 This information m rovi rdin

to a schedule established by the Bureau of Insurance,
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HOUSE AMENDMENT "/i" to S.P. 782, L.D. 2023

2 R r Bur f Insur r f Registration
in Medicine. T B £f In n h Boar £
Registration in Medicin 11l r r he r 1 £ th

he Legi n h £i £ X i Dir r

he L i D mber 1997 m
n he followin

A Th f Insur 1 rt:

{1) The number of claims brought against physicians in
h roj i m i r £
ingi rrin n or after nuary 1, 1992;

4 nfidentiality. Repor made he superintenden n

report records kept by the superintendent are not subiject to
discovery and are not admissible in any trial, civil or criminal,

other than proceedings brought before or by the Board of
Registration in Medicine. The superintendent shall maintain the

reports filed in accordance with this section, and all
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HOUSE AMENDMENT "’i" to S.P. 782, L.D. 2023

Rul Th n n h
R r n in Medicine m r im m
this subchapter.
SUBCHAPTER X
I Al P

Thi h r is known and m i he "Rural
M 1 A Progr "
§3002. Purpose
Th r f hi h r rom r h
nan in W rser
r f_ th h i £ wh i

3. Superintendent. "Superintendent" means the
rintenden f Insurance,
4 A n 1z
To provide funds for the Rural Medical Access Program,
insurers shall collect pursuant to this subchapter assessments
from physician r n os aths and hospital 1 in
the State.
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HOUSE AMENDMENT "/9“ to S.P. 782, L.D. 2023

1 A ssmen from licyholders. With respect to
rof ional liabilj insuran lici for hysician
r n h n h ital issued _on or after
ember h i rer sh n m from
each policyholder. The sgpgringgndgn; shall Qg;grmlng the amount
of the assessm g t gggg rdance with this subch ap;g .
Notwith in by n f w men m
n h h n i
"premium," as defined in Title 24-A, section 2403, for purposes
of n law f his e relati xation filin f
insuran r r men r other than xpressl
rovi n hi s h r. T men r nsidered
‘premium"”_ only for r f any law of thi relatin

cancellation or nonrenewal of insurance coverage.

2 R ir su r Ever insur n l1f-insured
11 hi i ician an i hall r
;hg Rural Mgd;;gl Agggss Prggram as prgyiggd in this subchapter,
hysician to pay the assgss ent
r ir b hi i ivil nal
X 2 h £ nsuran
r r in n
. ASsi fr r ' o n f H i i
insur h r m . The Board of Registration
Medicine and the Board of Os_tz_o.p_a_thic__uam;mm__md
. :on . ™ . . i
hysicians wl . r X . . ] 13 1 mean
her han hr h_ insurer fin i i Th
r n f Licen n
n mi h
h h i h insur in r i 1l negligen
mean h han thr h insurer fin n n
ifi ion n i w
r H h
n R H n
r : _an
h r r
i ot jent shall ify t] ] . . 1 ] itals tl
h id th ired
£ n in
rmi ion f n sed n ici
savings, This subsection governs the determination and payment
of assessments,
in h rintenden h min
h vin in_ prof ional liabili insuran laim n

claim settlement costs to insurers anticipated in each
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HOUSE AMENDMENT "/9: to S.P. 782, L.D. 2023

12-month ri resul f h medical malpr i
liabili reform f Publi Law 1 h r 4 n
Public Law 1987 h r 64

B. Th rintenden hall order 1 men

11 r inning in he 1 r of
1/2 th vin rmin r $1 b n 1 han
$500,000.

. Th uperintenden hall order h insurer ess
its licyholder h rcen £ h 1 m
ordered _that the insurer's Maine premium volume for

rof ional liabili insurance for physician surgeon

h nd h ital r he 1l Main remi

volume of all insurers and self-insureds for that coverage.

D. Each insurer shall assess the surcharge against its
insureds as a _ percentage of premium unless the

rintenden r ri ifferen i r r order.

r ir n h rincipal writer £
hysi n n r n mal i i ran in hi
State. Remittance by self-insured physiciang or hospitals
m b m n heir half lf-insurer. Th
uperintenden r ri 1 meth 1
n m m f-insur hysi n
hospitals,
2 Fin 1 ion of 10 in 1 Th rintenden
hall det . N 1995t} final ] X f ¢l . .
r ion iabili i r im laim lemen
insurer A men licvh r ntin fter
1 inal mi ion m n X
$1,000,000 per year,
F hel insurer
nsurers m in men | o_chapter
1 I i m i
M A P
7 ifi i for i i

hysician ligibl r ive rofessional liabilit remium
n £ hysician
1i r i medicine in th e:
B A n rv Medicai ien
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HOUSE AMENDMENT "/41 to S.pP. 782, L.D. 2023

. Provi mpl ri for ien
in in r iver h
with facili r i liver r
eligible if they provide only prenatal care and have
referral men with hysici wh m h
r m r
. 1 % i i
h r nderser for ri medical rvi
r mm D H
he D f vi h m i
W m he r irem f th ion
A, 4
r r
Premi assistan
Each 1if3 hysician rmin in ion 7 i
1 mi r
£ h hysician' r ional liabili insuran nnual
remi h n men n
inv nt i with m
mi i h
Inter r r fer
n m i f
fun men n mi i i 1
i n insurer n Iovi for redi igibl
-in
§3010. Appeals
1 A n Physician riev n _insurer's
1li ion h men rovi for in i h rm
r h i £ h rintenden The hearing m
in r with Titl 24-A h r n Main
Administrative P re A nd_ pr ral rule f the Bur
of Insurance,
2 igibili Physician riev ligibili
Qg;grmlngglgn by the Department of Human under sectlon 3007 may

request a hearing under the Maine Administrative Procedure Act.
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HOUSE AMENDMENT "/}j/to S.P. 782, L.D. 2023

Th uperintenden mmissioner £ H n vi
m r i T with h Main Administrativ
Pr dure A rr hi h r.

Sec. 3. Medical Malpractice Liability Advisory Committee.

1. The Medical Malpractice Liability Advisory Committee is
established to review the Medical Liability Demonstration Project
established by the Maine Revised Statutes, Title 24, chapter 21,
subchapter IX, and the Rural Medical Access Program established
by Title 24, chapter 21, subchapter X, and make recommendations
to the 115th Legislature regarding improvements in the project
and program.

2. The Medical Malpractice Liability Advisory Committee
consists of the following 11 members:

A. The President of the Maine Medical Association or a
designee;

B. The President of the Maine Osteopathic Association or a
designee;

C. The President of the Maine Academy of Family Practice or
a designee;

D. The President of the Maine State Bar Association or a
designee;

E. The President of the Maine Trial Lawyers Association or
a designee;

F. A representative of a tertiary teaching hospital, to be
appointed by the Governor;

G. A representative of an insurer providing medical
malpractice insurance in the State, to be appointed by the
President of the Senate:;

H. A representative of a nonprofit insurer, to be appointed
by the Speaker of the House of Representatives; and

I. Three public members, one to be appointed by the
President of the Senate and 2 to be appointed by the Speaker
of the House of Representatives.

The appointing authorities shall make the appointments no later
than August 1, 1990, and shall report the names of the members to
the Office of the Executive Director of the Legislative Council.
The chair of the Legislative Council shall call the first meeting.
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HOUSE AMENDMENT "/%fto S.p. 782, L.D. 2023

3. The committee shall elect a chair from among the members.

4, The committee may review Title 24, chapter 21,
subchapter IX, consult with interested parties and develop
recommendations to be submitted to the Legislature for
improvements in the Medical Liability Demonstration Project.

5. The committee may submit any implementing legislation it
prepares pursuant to this section to the Joint Standing Committee
on Judiciary of the 115th Legislature and the Office of the
Executive Director of the Legislative Council no later than
Januvary 15, 1991. The committee members shall serve without
legislative staff assistance.

6. All members of the committee shall serve without
compensation and are not entitled to reimbursement for expenses.

FISCAL NOTE

The Department of Human Services, the Bureau of Insurance
and the Board of Registration in Medicine will each incur some
additional costs that can be absorbed within the existing
budgeted resources of the respective agencies.'

STATEMENT OF FACT

This amendment replaces the bill and represents the majority
report of the Joint Standing Committee on Judiciary.

The original concept of a 5-year demonstration project is
retained from the bill and amended to <clarify several
provisions. This amendment establishes 2 advisory committees for
the medical specialty areas of anesthesiology and obstetrics and
gynecology. These advisory committees will consist of 7 members,
5 appointed by the Board of Registration in Medicine to represent
an appropriate cross section of ©physicians, and 2 public
members. The committees will develop practice parameters and
risk management protocols applicable to each committee's medical
specialty area. The committees will present the parameters and
protocols to the Board of Registration in Medicine that has the
authority to approve appropriate practice parameters and risk
management protocols for these 2 medical specialty areas. The
advisory committees will also report to the Joint Standing
Committee on Judiciary and the Office of the Executive Director
of the Legislative Council regarding the parameters and protocols
before the demonstration project begins and again whenever they
revise the parameters and protocols.
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HOUSE AMENDMENT "/?" to S.P. 782, L.D. 2023

Participation in the demonstration project is voluntary. but
at least 75% of the physicians practicing in the medical
specialty area must agree to participate in the project or the
benefits of the project will not apply to any of the physicians
in the medical specialty area.

Physicians and their employers benefit from participation in
the program if the physician or the physician's employer is sued
for professional negligence. The physician or the employer of
the physician participating in the program may offer as evidence
the existence of the practice parameters and risk management
protocols for that specialty. If the physician or the
physician's employer proves that the physician complied with the
parameters and protocols, that will serve as the basis for a
determination that the physician’'s conduct did not constitute
professional negligence.

The Bureau of Insurance and the Board of Registration in
Medicine will collect information and report to the Legislature
and the Office of the Executive Director of the Legislative
Council in 1997 regarding the reduction in medical malpractice
liability insurance costs under the demonstration project.

This amendment establishes the Rural Medical Access Program
to increase access to obstetrical services, especially the
delivery of babies, in underserved areas of the State. This
program is funded through the savings in medical malpractice
liability insurance premiums attributable to the medical
malpractice liability reforms of 1986 and 1988. The total
assessment amount will be 1/2 the savings attributable to the
reforms or §1,000,000, whichever is 1less, but in any case not
less than $500,000.

This amendment establishes the Medical Malpractice Liability
Advisory Committee to review both new subchapters and report to
the Legislature and the Office of the Executive Director of the
Legislative Council in 1991 regarding any improvements that may
be made in the law. The members of the advisory committee will
absorb the costs of these duties, making state funding
unnecessary.

Filed by Rep. Paradis of Augusta
Reproduced and distributed under the direction of the Clerk of the

House
4/10/90

50

(Filing No. H-1112)
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