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L.D. 1747

(Filing No. H-1050)

STATE OF MAINE
HOUSE OF REPRESENTATIVES
114TH LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT "6" to H.P. 1249, L.D. 1747, Bill, "An
Act to Protect the Public from Unsafe Industrial and Commercial
Facilities"

Amend the bill by striking out everything after the enacting
clause and before the statement of fact and inserting in its
place the following:

*37-B MRSA c. 13, sub-c. II-B, is enacted to read:

SUBCHAPTER III-B
INSPECTION OF HAZARDOUS BUSINESSES
§811. Definitions

As used in this subchapter, unless the context otherwise
indicates, the following terms have the following meanings.

1. Bureau. "Bureau' means the Department of Labor, Bureau
f Labor ndar

2. Employee. "Employee" means any individual who performs

work in th ration of an industrial or mmercial facgili

Hazar i by r machin "Hazardou uipmen
or machinery"” means any equipment or machinery used in the
operation of an industrial or commercial facility that may cause
serious injury to persons or property located outside bhut_ in the
vicinity of the industrial or commercial facility if the
equipment or machinery is operated improperly.

S e i

4 Hazar "Hazar nc means n
xtremely hazardou n r an xi hemical in an amoun
requiring a facility's identification under section 794,

subsection 1, paragraph A,
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COMMITTEE AMENDMENT " 6" to H.P. 1249, L.D. 1747

5. Initiate or resume operation. "Initiate or resume
ration'" means:
A T ncemen f ration of ili h h n
n r reviously:

B. The recommencement of operation of a gg lity that has

ration mporarily if:

1 Mor han % of all employe who will working
rip he r ion of ion have work h
facili for 1 han 6 n ive months immedi 1

befor he facili s ration:
2 More han % f h m wh will
larl igned handl hazar nce
h facili rin he r ion of rati hav
work in_ th i for less than consecutiv
months immediately before the facility ceased

ration: or

(3) The facility has ceased operation for more than
n r: or ‘

Th m continu operation f facili ha
has n in ration for mor han 6 months if:

1 Mor han % f 11 mploye workin t he

facility have worked at that facility for less than 6
consecutive months: or

2 Mor han % of the empl wh re regularl
assigan o__handle hazardous ubstances a hat
facili have work in th i for less than

consecutive months,

L__Ma_ﬂe_qe_gy_p_&g._c_wﬂx_e_._'%o_c_al_emgmy

lannin mm i " _mean 1 l emergen 1 in mm3i
i n i 7 h h juri i ion h r
in which an in rial or mmercial facili is 1

7. New employee. "New employee” means an employee who has
work facili r who h n r larl ign o handl
hazardous substances at a facility for less than 6 consecutive
months before the initiation or resumption of operations at the
facility.

8, Operator of facility or ggi ity operator, '"Operator of
a facility" or "facility ggg;g;g means the person, partnership,

rporation or her le n h r n in rial

commercial facility.
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COMMITTEE AMENDMENT ") " to H.P. 1249, L.D. 1747

12 Initiation or resumption of operation prohibi

1. Operation prohibited. An  industrial or commercial
facility that has over 50 full-time employees and where hazardous

n r r n r hazardou ipmen r machiner i
used may not initiate or resume operation except as provided in

ion 81

2. __Rul ing: determination of licabili The bureau

shall adopt rules under Title 5, chapter 375, to implement this

ha r, includin but n limi h lishmen f

procedure under which the operator of a facility, the employees

f th facili r their recogniz rgaining agen he coun

commissioners or the municipal officers o¢of the county or
municipality in which the facility is located or the applicable

local emergency planning committee may petition the bureau to
determine whether the facility is subject to thig section.
he facili r records of the

A. u_m

facility if the inspection is necessary to determine whether
the facility is subject to this section. If access to the
facili r record f the facili is nied after a
ure r he urea hall k an administrative

inspectign warrant as provided in_ the Maine Rules of Civil

Procedur Rule 80E.

B. The Maine Emergency Management Agency shall assist the

bureau in identifying facilities where hazardous substances

are QI'QSQHL' .

C. If the bureau determines that a facility is subject to
this section upon petition or on its own motion, the bureau
shall immediately notify the facility operator of that fact
and initiate an inspection under section 813,

81 In .ion 1 iremen

An __industrial or commercial facility subject to the
prohibition of section 812, subsection 1, may initiate or resume
operation only if the facility operator permits an inspection to

e nduc rin he initiation or r ion of rations a

provided in this section.

1 In ion dul Immedi 1 n rminin h

a _facility is subject to section 812, subsection 1, the bureau
shall contact the facility operator to arrange a date or dates
for an in ion of the facili

2, Rotice of inspection. Immediately after the inspection

a r ha n es lish h r hall notif h

applicable local emergency planning committee of the inspection

Page 3-LR2472(4)




10
12
14
16
18
20
22
24
26
28
30
32
34
36
. 38
40
42
44
46
48

50

COMMITTEE AMENDMENT "|)" to H.P. 1249, L.D. 1747

n hall ish noti in new r of neral circulation
in the area in which the facility is located. The notice must

B. T n r n n r £ h iness £ he
facility:

The f f th nding in ion and its purpose;
D. Th T f the in ion: and

E. The opportunity for public comment provided under

subsection 3.

3. Public comment, During the period immediately preceding
the inspection and while an inspection is in progress, the bureau
shall accept from any source comments relating to any potential

public hazard created by the initiation or resumption of
operation of the facility,

4. Representatives during inspection. The bureau shall
permit the following persons, if they desire, to accompany the

reauv's repr n iv rin he in ion:
A. An ign repr n ive £ h T r £ he
facility:
B. One representative designated by the county

commissioners of the county in which the facility is located:

C. _One representative designated by the municipal officers
of the municipality in which the facility is located:

D. One designated representative of any recognized

bargaining agent for employees of the facility: and
E. One designated representative of the applicable local

emergency planning committee.
5. Inspection; standards. The bureau shall have an

inspection of the facility conducted and _consult with the

employees of the facility to determine if:
A, All hazardous substances present at the facility are

properly stored and labeled in such a manner as to minimize

any risk of injury to persons and property located in the

vicinity of the facility:
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COMMITTEE AMENDMENT " [)" to H.P. 1249, L.D. 1747

B All hazar ipmen or machiner in h
facility is in proper working condition so as to minimize
risk £ injur rson n T in th
vicini f the facility:
All new mpl of the facility who work with

hazardous substances or hazardous equipment and machinery
are adequately trained to perform their assigned tasks so as
to minimize any risk of injury to persons and property
1 in vigini f the facility:

D A fequards have n ken minimiz ny risk

of injury to persons and property located in the wvicinity of
the facility caused by the mishandling or accidental release
of hazardous substances or improper operation of hazardous
equipment or machinery; and

E. All new employees of the facility are aware of the

hazardous substances present or hazardous equipment _or

machinery used in the facility and are knowledgeable

r rdin r r f r T ken in th ven
of an emergency, including any emergency response plans
developed b he facilit erator and the applicable local

emergency planning committee.

6. Conduct of inspection:; expenses. The bureau may conpduct
the inspection under this section with its own personnel or may"
contract with private parties to perform the inspection under the
bureau's supervision. Upon request, the Department of
Environmental Protection and the Maine Emergency Management

Agen hall i h ureau urin hi in ion when
hazardo u nce r T n he facility.

The facility operator shall pay all costs associated with the
inspection conducted under this section., including, but not
limited to, bureau staff time, contracts with other state
agencies and private companies and other administrative costs
directly related to the inspection. Payments from a facility

er r m i with he Tr rer f i
continuous carrying account, with appropriate subacg¢ounts, solely

for the reimbursement of all costs associated with the inspection
of the facility. Any payments by the facility operator in excess
of the inspection costs for the facility must be promptly repaid
Lo the facility operator,

7 Bureau etermination. Th ur hall determine
whether the factors described in subsection 5 have been
adequatel T . The ure hall nsider 1] mments

received from the public in making its determination,
A. If the bureau determines that all of the factors

ri in ion hav n 1 r
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COMMITTEE AMENDMEﬁT "pP" to H.P. 1249, L.D. 1747

the bureau shall immediately notify the facility operator of
that fact,.
B. If the bureau determines that any of the factors
ri in ion h n n uately addressed
h r hall rder h immedi ion f an
n facili ff iciency. Th
r hall immedi ly notif he facili r r of th
rder, th ifi reas in which ficiency has b
ermine n he actions th mus ken remed
ficien n noti from the facili r r th he
ficienci have n remedi h r hall follow the
provisions of this section relating to initial inspections
ex h an uent in ions m limited to
h T £ ficien rmin b h r under this
paragraph. When the bureau determines that all of ¢the

All rmination m h r n hi
ection ar m final ion and m be
ale s provi in Title h r 37 ubch r VII

14 Enfor nt

1 ivil nal facili r r wh iolates this
subchapter, any rule gggg;gg g nder this §u§gh§p;gr Qr any order
issued under this subchapter is subject to a civil penalty of
5 a 1 h recovered in ivil action.
Each he violation ntin nsti r offense.
2. Equi le relief. The A rn neral h ur the
ount r municipali in which the facili i locate the
1i le 1 1l emergen lanni mm i r th mpl s of
i1i r heir re niz rgainin nt may seek
equitable relief from the Superior Court to enforce this
sgbghég;gr. any rule adopted under this subchapter or any order
issued under this subchapter,
1 Liabili and r i ff
Thi h r n £ff in any w he liabili f
facili be r or the remedi f an rson nder mmon
law _or any other statute, for injury or dJdamage caused by the
ration of facili ) hi ubch
FISCAL NOTE

The Bureau of Labor Standards within the Department of Labor
will incur some minor additional costs associated with rulemaking
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COMMITTEE AMENDMENT “E/ " to H.P. 1249, L.D. 1747

that can be absorbed within existing budgeted resources. In
addition, the Bureau of Labor Standards will incur additional
costs for the inspection of facilities that will be paid 100% by
the facility operator. Neither the timing nor the amount of the
additional expenditures and the resulting increase of dedicated
revenue can be determined at this time.' '

STATEMENT OF FACT

This amendment completely redrafts the bill to make several
technical drafting changes to update statutory cross-references,
correct statutory language usage and clarify certain provisions
of the bill. The amendment also makes the following substantive
changes and clarifications to the bill.

1. The amendment clarifies that "hazardous equipment" is
equipment that creates a risk of injury to persons or property
outside of an industrial or commercial facility. Equipment that
can cause injury only to employees of the facility is not covered
by the amendment. This clarifies the intent to protect members
of the public from harmful industrial accidents. The protection
of employees is governed by other state and federal laws.

2. The amendment clarifies that it does not apply to an
industrial or commercial facility that briefly ceases operation
but later resumes operation with the same workforce. This
situation poses little additional risk to the public since the
same employees who worked before the brief closing will be

working during the resumption of operation. If the closing lasts
longer than one year however, the facility is subject to the
inspection requirements of the amendment. The amendment also

ensures inspections of facilities where 1less than 50% of the
entire workforce has been replaced but more than 50% of the
employees who are regularly assigned to handle hazardous
substances are new employees.

3. The amendment reduces from 250 to 50 the threshold
number of employees over which a facility is potentially subject
to the amendment. This is done because such medium-sized
employers may use hazardous substances or equipment and also

experience difficulty in adequately training a new workforce when

a facility is opened or when a rapid turnover in employees occurs.

4. The amendment simplifies the general rule-making process
and authorizes the Bureau of Labor Standards to inspect the
facility if necessary to determine whether it is subject to the
amendment.

S. The amendment prevents members of the public from
petitioning the Bureau of Labor Standards to determine whether an

industrial or commercial facility is subject to the amendment.
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COMMITTEE AMENDMENT "V " to H.P. 1249, L.D. 1747

Under the amendment, members of the public may seek to work with
officials of local government to obtain a determination but they
may not on their own require the bureau to initiate the
determination process. This prevents facilities from being
harassed through repeated groundless petitions for Dbureau
determinations. :

6. The amendment deletes the requirement that the
inspection be scheduled not less than 20 days after the Bureau of
Labor Standards receives notice of a facility operator's intent
to resume operations. It also deletes the requirement for a
public comment period for 20 days after the inspection is
completed. After the inspection date is established, the public
must be notified of the inspection through publication in 1local
newspapers. The public retains the opportunity to comment before
the inspection begins and while the inspection is 1in progress.
This provides sufficient opportunity for the public to submit
comments regarding potential hazards related to the initiation or
resumption of operation.

7. The amendment permits tHe facility to continue operation
while the inspection is in progress. Although an immediate order
to cease operations provides a greater guarantee of safety to the
public, permitting continued operation while the inspection is in
progress provides a more reasonable balance of the competing
interests of the employees and operator of the facility and the
public. It also enhances the effectiveness of the inspection by
permitting an evaluation of the facility while operations are
ongoing.

8. The amendment permits the Bureau of Labor Standards to
contract with outside parties to conduct the inspection of a
facility under the amendment. Since the amendment may apply in

instances where the bureau lacks expertise, this allows the
bureau to seek out such expertise when necessary. The amendment
also requires the operator of a facility subject to inspection
under the amendment to pay the costs of the inspection. ‘

9. The amendment 1limits the authority of the Bureau of
Labor Standards to order the cessation of operations at a
facility upon determining that a wviolation exists. Under the
amendment, the bureau may order the cessation of only those
operations that are affected by the particular violations
determined by the bureau. There is no reason to order the
closing of an entire facility if other facility operations can be
conducted with no danger to the public.

10. The amendment deletes the provision of the bill that
called for an automatic stay during an appeal of a bureau
determination allowing a facility to continue operation.
Although risks to the public may remain even after an inspection,
the inspection by the Bureau of Labor Standards provides a
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COMMITTEE AMENDMENT "L " to H.P. 1249, L.D. 1747

sufficient safeguard to allow the facility to continue

2 operation. If a particularly egregious case arises, the court
remains free to issue a temporary restraining order during an
4 appeal when it finds such an order to be appropriate under
general legal standards. The amendment also deletes the
6 exception provided to facilities if the bureau fails to complete
its inspection within 60 days. This exception 1is no 1longer
8 necessary since, under the amendment, the facility may continue
operations unless the Bureau of Labor Standards finds a safety
10 threat to exist. '
12 11. The amendment revises the penalty provisions of the
bill to provide for a uniform penalty of $5,000 for each day of a
14 violation of the amendment, any rule adopted under the amendment
or any order issued under the amendment.
16
12. Finally, the amendment clarifies that a facility
18 operator's 1liability for any injury or damage caused by the
initiation or resumption of operations at the facility is not
20 affected by the amendment.

jOr ] i bor.
Reported by the Majority of the Commlt?ee on La
Regroducedyand distributed under the direction of the Clerk of the House.

4/3/90
(Filing No. 1050)
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