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Emergency preamble. Whereas, Acts of the Legislature do not
become effective until 90 days after adjournment unless enacted
as emergencies; and o

Whereas, the 90-day period may not terminate before the end
of the 1989 construction season; and

VVhereas, the Department of  Environmental Protection’'s
backlog of unresolved contaminated wells from leaking underground
0il storage facilities will increase substantially in that time;
and

Whereas, drinking water supplies contaminated by 1leaking
underground oil storage facilities pose a serious threat to
public health and the environment and need to be replaced with
clean, potable water sources; and

Whereas, in the judgment of the Legislature, these facts
create an emergency within the meaning of the Constitution of
Maine and require the following legislation as immediately
necessary for the preservation of the public peace, health and
safety; now, therefore,

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 38 MIRSA §562, as amended by PL 1987, c. 787, §13, is
repealed and the following enacted in its place:

§562° Definitions

As used in this subchapter, unless the context otherwise
indicates, the following terms have the following meanings.

1. Barrel. "Barrel" means 42 United States gallons at 60
degrees Fahrenheit.

2. Board. "Board" means the Board of Environmental
Protection. '

3. Cathodic protection tester. "Cathodic protection
tester" means an underground storage tank installer certified by
the Maine Board of Underground Oil Storage Tank Installers, or a
person who can otherwise demonstrate to the department's
satisfaction an understanding of the principles and measurements
of all common types of cathodic protection systems as applied to
buried metal piping and tank systems. At a minimum, such persons
must have education and experience in soil resistivity, stray

current, structure-to-soil potential and component electrical
isolation measurements of buried metal piping and tank systems.

4. Corrosion ezpert. "Corrosion expert" means a person who
is approved by the department by reason of thorough knowledge of
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the physical sciences and the principles of engineering and
mathematics acquired by professional education and related
practical experience and is qgualified to engage in the practice
of corrosion control on buried or “submerged metal piping systems
and metal tanks. Such a person must be accredited as being

gqualified by the National Association of Corrosion Engineers or

be a Maine registered professional engineer who has certification
or licensing that includes education and experience in corrosion

control of buried or submerged metal piping systems and metal
tanks. :

5. Department. "Department" means the Commissioner of
Environmental Protection or the commissioner's staff.

6. Discharge. "Discharge" means any spilling, leaking,

umpin ourin emittin escaping or dumping.

7. Double walled tank. "Double walled tank" means an

underground oil storage tank providing no less than 300 degree
secondary containment, interstitial space monitoring and
secondary _containment for pressurized product delivery pipe

connections.

8. Existing wunderground oil storage facility or tank.
"Existing underground _oil storage facility" and "existing .
underground o0il storage tank' means any such facility or tank, as
defined in subsections 18 and 19, fully installed as of July 1,
1989, _and the location of which has not changed.

9. Fund. "Fund" means the Ground Water Qil Clean-up Fund.

10. Heavy oil. "Heavy o0il" means forms of o0il, petroleum
products and petroleum by-products which must be heated during
storage, includin but not limited to 5 and #6 oils.

11. Leak. "Leak" means a_ loss _or gain of 0.1 gallons or
more per hour at a pressure of 4 pounds per sguare inch gauge, as

determined by a precision test or other department-approved tank
and piping tightness test of similar precision.

12. Motor fuel. "Motor fuel" means o0il that is motor
asoline, aviation gasoline 1 or #2 diesel fuel or an rade

of gasohol, and is typically used in the operation of a vehicle
or motor engine.

13. 0il. "Oil" means o0il, petroleum products and their
by-products of any kind and in any form including, but not
limited to, petroleum, fuel o0il, sludge, o0il refuse, o0il mixed

with other waste, crude o0ils and all other 1liquid hydrocarbons
regardless of specific gravity.
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14, Person. "Person" means _any natural person, firm,
association, partmnership, corporation, trust, the State and any
agency of the State, govermmental entity, guasi-governmental
entity, the United States and any agency. of the United States and
any other legal entity.

15. Responsible party. "Responsible party"” means any one or
more of the following persons:

A, The owner or operator of the underground oil storage
facility where a prohibited discharge has occurred:

B. The person to whom the underground oil storage facility
where a prohibited discharge has occurred is registered:

C. Any person other than those identified in paragraph A or
B who caused the prohibited discharge of o0il or who had

custody or control of the oil at the time of the prohibited
discharge; or

D. Any person who owned or operated the underground oil

storage facility from the time any o0il, petroleum products
or their by-products arrived there.

16. Secondary containment. "Secondary containment" means a
system installed so that any material that is discharged or has
leaked from the primary containment is prevented from reaching
the so0il or ground water outside the system for the anticipated

period of time necessary to detect and recover the discharged
material. Such a system may include, but is not limited to,

impervious liners, double walled  tanks or. any other method

demonstrated to the satisfaction of the department to be
technically feasible and effective. '

17. Sensitive geologic areas. '"Sensitive geologic areas"
means significant ground water aquifers and primary sand and
gravel recharge areas, as defined in section 482, 1locations
within 1,000 feet of a public drinking water supply and locations
within 300 feet of a private drinking water supply.

18. Underground o0il storage facility. "Underground _oil
storage facility," also referred to as "facility." means any
uhderground 0il storage tank or tanks, as defined in subsection
19, together with associated piping and dispensing facilities
located under any land at a single location and used, or intended
to be used, for the storage or supply of o0il, as defined in this
subchapter. Underground oil storage facility also includes
piping located under any land at a single location associated
with above ground storage tanks and containing 10% or more of the
facility's overall volume capacity.
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19. Underground oil storage tank. "Underground oil storage
tank," also referred to _as "tank.,'" means any container, 10% or
more of which is beneath the surface of the ground and which is
used, or intended to be used, for the storage, use, treatment,
collection, capture or supply of o0il as defined in this
subchapter, but does not include any tanks situated in an
underground area if these tanks or containers are situated wupon

or above the surface of a floor and in such a manner that they
may be readily inspected.

Sec. 2. 38 MRSA §563, sub-§2, G, as amended by PL 1987, c.
491, §7, is further amended to read: o )

G. For new, replacement or retrofitted tanks facilities,
the name of the installer, the expected date of installation
or retrofit, the nature of any emergency pursuant to
subsection 1, paragraph A, if applicable, and a description
or plan showing the layout of the facility or tank,
includings-~-for--tanks-in--sensitive -geologie-areasy, the form
of secondary containment, menitering-wells other forms of
leak detection or equipment to be installed pursuant to
section 564, subsection 1, paragraph paragraphs C, D-1 and E
and, where when applicable, the method of retrofitting leak

detection pursuant to section 564, subsection 2; arnd

Sec. 3. 38 MRSA §563, sub-§2, {H, as enacted by PL 1985, c.
496, Pt. A, §14, is amended to read:

H. For existing facilities and tanks, the best estimate of
‘the age and type of tank or tanks at the facility~: and

Sec. 4. 38 MRSA §563, sub-§2, I is enacted to read:

I. Expiration date of manufacturer's warranty.,

Sec. 5. 38 MRSA §563, sub-§3, as amended by PL 1987, c. 402,
Pt. A, §199, is further amended to read:

, 3. Amended registration and reregistration required. The
owner or operator of an underground oil storage facility shall
file an amended registration form with the department immediately
upon any change in the information regquired pursuant to
subsection 2. No fee may be charged for filing an amended
registration. In addition, the owner or operator of an
underground oil storage facility shall file a reregistration form
with the department when the facility is modified or a change of
ownership occurs.

Sec. 6. 38 MIRSA §563, sub-§5, as repealed and replaced by PL
1987, c. 491, §8, is repealed and the following enacted in its
place:
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5. Pénaltx for failure to register or reregister. Any
person who has not submitted the reregistration form in

accordance with subsection 3 shall pay a penalty of $100. This
does not preclude the department from seeking civil penalties
from any person who fails to register a facility or tank. The
board may establish, by rule, a late registration period not to
exceed 10 business days in_ duration during which time no penalty
may be assessed.

Sec. 7. 38 MIRSA §563, sub-§§7 and 8 are enacted to read:

7. Supplier notification requirement. Any person who sells
a_tank intended to be used as an underground o0il storage tank

»

shall notify the purchaser in writing of the purchaser's
obligations under this section. :

8. Certification of proper installation. Owners of new and
replacement facilities shall ensure that the installer provides
certification to the department, within 30 days of completion of
installation, that the materials and methods used comply with
applicable installation standards of this subchapter.

Sec. 8. 38 MRSA §563-B, sub-§1, as enacted by PL 1987, c. 491,

§10, is amended to read:

1. Investigation and removal: Procedures, methods, means

and equipment -to be used in the Jinvestigation of discharges and
the removal of o0il and petroleum pollutants;

Sec. 9. 38 MRSA §564, as amended by PL 1987, c. 491, §11, is
further amended to read:

§564. Regulation of underground oil storage facilities used to
store motor fuels and in the marketing and distribution .of
oil

The board shall adopt rules necessary to minimize, to the
extent practicable, the potential for discharges of o0il from
underground o0il storage facilities and tanks used to store motor
fuel or used in the marketing and distribution of o0il to others.
These rules are limited to the following requirements.

1. Design and installation standards for new and
replacement facilities. Design and installation standards for new
and replacement facilities are as follows.

A. All new and replacement tanks shall be constructed of
fiberglass, cathodically protected. steel or other egually
noncorrosive material approved by the Department of
Environmental Protection. All new and replacement piping
shall be constructed -of -fiberglass, - cathodically protected
steel or other noncorrosive material approved by the
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. Department of Envirommental Protection. All below ground

ancillary eqguipment shall be constructed of cathodically
protected steel or noncorrosive materials approved by the

department. Both tanks and piping shall be constructed of
materials compatible with the product to be stored.
Anchoring shall be required of tanks when located in a site

with a high ground water table or in a 100-year flood plain.

B. All new and replacement facilities shall be installed in

accordance with the manufacturer's specifications and
nationally accepted standards, and by an underground oil

storage tank installer who has been properly certified
pursuant to Title 32, chapter 104-A, and shall be registered
with the department prior to installation pursuant to

section 563. New and replacement impressed current cathodic
protection systems must be designed by a corrosion expert
approved by the department.

C. For new and replacement facilities in-sensiiive-geologdie
areas, the owner shall install at the time of installation,

a leak detection system capable of detecting a leak within

30 days with a probability of 95%. Those systems shall
include one of the following:

(1) Secondary containment of all underground oii
storage facility components or secondary containment
for the tank and suction piping sloped to the tank;

(2) Continuous electronic monitoring for free product
in those monitoring wells installed in the excavated
area around the tank or tanks, and additional wells
with electronic monitoring to detectt a leak or
discharge of 0il from the piping;

(3) Continuous electronic yvapor monitoring in the
unsaturated zone of all elements of the facility, using
sufficient sampling points to detect a 1leak or
discharge of 0il from any point in the facility; e=

(4) A Manual ground water sampling capable of
detecting the presence of at 1least 1/8 inch of free
product on: top of the ground water table in a
reasonable number of ground water monitoring wells
located installed in the excavated area around the tank
or areund-ihe--perimeter-of-the-faeility,--sampled tanks
with additional wells and tested-that-are-sufficient to
deteect-any--discharge of-0il-oxr--contamination £ -ground

waktefr————froM-——-a-—--£faeiliky~ another form of
department-approved leak detection monitoring the
piping;
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(5) Automatic tank gauging that can detect a 0.2

gallon per hour loss and a department approved method
of leak detection for all piping:; or

(6) Other leak detection systems approved by the
department that can detect a 0.2 gallon per hour leak
rate or a leak of 150 gallons in 30 days with a 95%

probability of detecting a leak and a 5% chance of
false alarm.

Ground water monitoring for the detection of leaks may only
be used to meet the requirements of this paragraph where the
ground water table is mnever less than 20 feet from the
ground surface and the hydraulic conductivity of the soils
between the tank or piping and monitoring wells is not less
than 0.01 centimeters per second.

D+ ---The -requirements - set—-forth -in- paragraph -B-for-new-and
replacement-facilities--in-seasitive -geologie-areas—may-nokt
be-imposed-solely— due- £o--the -proximity -of -an-underground-oil
skerage--tank- -to-a--private - drinking--water -supply--where -the
tank--and--private - drinking -water-supply--are-located--at—-the
5ame --site--and - are--owned, -operated--or -uktilized-by--the -came
person-or- persons.—-kn -additien, -the- board shall -adopt-rules
to-provide- foxr- exemptions--from -the —reguirements-of -paragraph
C--in -circumetances-where -the—faecility-is -to-be -installed
over—-a--podluted -aguifer—-where - no--unreasonable —additienal
harm~-to--publi-c--health-and--safely -6k -to--the--environment -gan
eeeur~r

D-1. New and replacement piping shall be eguipped with leak
detection. Pressurized piping shall be equipped with an

automated in-line leak detector and be monitored by a leak
detection system 1listed in paragraph C. Suction piping
shall be installed to operate at less than atmospheric
pressure, sloped to drain back into the tank with a loss of

suction and installed with only one check valve Ilocated
below and as close as practical to the suction pump.

E. For new and replacement facilities installed after
October 1, 1991, the owner shall install secondary
containment of all underground oil storage facility

components or secondary containment for all tanks and
suction piping systems installed in accordance with
paragraph D-1.

F. The board shall adopt rules exempting farm facilities
consisting of a tank with a capacity of 550 gallons or less

from the leak detection requirements set forth in paragraph
C for new and replacement facilities if the owner conducts
monthly manual tank gauging and the tank is not for
commercial uses other than agriculture.

Page 7-LR2465(1)



G. New, replacement and existing facilities shall be

required to provide overfill and spill prevention equipment.

1-A. Leak detection standards and procedures for existing
facilities. The board's rules shall require facility owners to
implement one of the following leak detection methods listed in
this subsection or properly abandon a facility in accordance with
section 566-A. The board's rules shall reguire facility owners
to retrofit leak detection for facilities with pressurized piping

by December 1, 1990, and for facilities with suction piping by

December 1, 1991. Leak detection methods are as follows:

13

15

17

19

21

23

25

27

29

31

33

35

37

39

41

43

45

47

49

51

A, Retrofitting of 1leak detection systems 1listed in

subsection 1, paragraphs C and D-1; or

B. Monthly reconciliation of daily product inventory data
and an annual precision test of all tanks and piping.
Pressurized piping shall also be retrofitted with an in-line

leak detector.

2. Monitoring, maintenance and operating procedures for

existing, new and replacement facilities and tanks. The board's
rules may require:

A. Collection of inventory data for each day that oil is
being added to or withdrawn from the facility or tank,
reconciliation of the data, with monthly summaries, and
retention of records containing all such data for a period
of at 1least 3 years either at the facility or at the
facility owner's place of business;

B. Annual statistical inventory analysis, the results of
which shall be reported to the department. Annual
statistical inventory analysis is not required for double
walled tanks equipped with interstitial space monitors;

c. Annual--xoltage- Voltage readings for cathodically
protected systems by a qualified cathodic protection tester
6 months after installation and annually thereafter:;

D. Monthly inspections by a gualified cathodic protection

tester of the rectifier meter on impressed current systems;

E. Precision testing of any tanks and hydrostatic testing
of all piping showing evidence of a possible leak. Results
of all tests conducted shall be submitted to the department
by the facility owner and the person who conducted the test;

E-1. Proper calibration, operation and maintenance of leak

detection devices:

Page 8-LR2465(1)



11

13

15

17

19

21

23

25

27

29

31

33

35

37

39

41

43

45

47

49

51

F. Evidence of financial responsibility for taking
corrective action and for compensating 3rd parties for
bodily injury and property damage caused by sudden and
nonsudden accidental discharges from an underground oil
storage facility or tank; and

G. Reporting to the department any of the following
indications of a possible leak or discharge of oil:

(1) Unexplained differences in daily inventory
reconciliation values which, over a 30-day period,
exceed .5% of the product delivered;

(2) Unexplained 1losses detected through statistical
analysis of inventory records;

(3) Detection of product in a monitoring well or by
other leak detection methods; and

(4) Failure of a tank precision test or hydrostatic

pipe test or other department-approved tank or piping
tightness test-i '

(5) Discovery of o0il off-site on or under abutting

properties, including nearby utility conduits, _sewer
lines, buildings, drinking water supplies and soil; and

6 Notwithstanding this aragraph an actual leaks

or discharges of o0il which occur on the premises,

including, without limitation, spills and overfills and
leaks, whether or not cleaned up:

H. Compatibility of the materials from which the facility
is constructed and the product to be stored:

I. Owners and operators, upon request by the department, to
sample their underground o0il tanks, to maintain records of
all sampling results at the facility or the facility owner's
place of business and to furnish records of all such
sampling results to the department or, upon a 24-hour
notice, to permit the department to inspect and copy those
records: and

J. After a 24-hour notice, owners and operators to permit
the department and its designated representatives, including
its . contractors, access to all underground oil storage
facilities for all purposes connected with administering
this chapter, including, without Jlimitation, for sampling

the contents of underground o0il tanks and monitoring wells,
Owners and operators are not to be held responsible for anv

of the information allowed under thlS subchagter.
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The requirements in paragraphs A and B do not .apply to a
double-walled- tank--containing -interstitial--space monitoring-whieh
has-been facilities installed and-is--operabked in accordance with
the--reguirements--o£ --this---subehapter,—-including - rules—-adepted.
under--this--subehapter,--and -utiliging--double-walled -piping—-0r--a
produet--delivery -system -using--a-suction -pump--or --other--system
appreved-by-the -department -which-has-been--installed subsection 1
and is operated in accordance with the requirements of this
subchapters;-ineluding-rules-adopted-under-this-subehapter.

3. Replacement of tanks at facilities where leaks have been
detected. If replacement or removal is required as a result of a
corrosion induced leak in an unprotected steel tank, the owner or
operator of the facility may either replace all other tanks and
piping at that facility not meeting the design and installation
standards promulgated pursuant to subsection 1 or comply with the
following:

A. Remove all bare steel and asphalt-coated steel tanks and
all piping which is not constructed of noncorrosive material
or is not cathodically protected against corrosion at the
facility that are more than 20 years old;

B. Perform a statistical inventory analysis of the entire
facility and submit the results of that analysis to the
department. If a statistical inventory analysis of the

entire facility had been performed within 60 days prior to
the required replacement, then the results of that analysis
may be submitted to the department instead. If the results
of the statistical inventory analysis indicate evidence of a
leak at the facility - or that the inventory data is not
available or is not . sufficiently reliable to make a
determination that the facility is or is not 1leaking, the
department may require that all remaining tanks and piping
at the facility be precision tested, except that precision
testing shall not be required where it can be demonstrated
that the same tanks and piping passed a precision test
conducted within the previous 6 months; and

C. 1Install a minimum of 2 ground water monitoring wells, as
deemed necessary by the department to monitor the facility,
unless all remaining tanks and piping at the facility were
installed in accordance with the standards promulgated
pursuant to subsection 1.

Results of all precision tests conducted pursuant to paragraph B
shall be submitted to the department, and all tanks and piping
found to be leaking shall be removed pursuant to section 566
566-A, or repaired to the satisfaction of the department.
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4. Sampling of monitoring wells. Where a monitoring well
is installed at an underground oil storage facility storing motor
fuel or used for the marketing and distribution of o0il, the owner
or operator shall be required to sample that well at least ewvery
6-months monthly:; to maintain records of all sampling results at
the facility or at the facility owner's place of business; and to
report to the department any sampling results showing ewident
evidence of a possible leak or discharge of oil.

5. Mandatory facility - replacement. Upon the expiration
date of a manufacturer's warranty for a tank installed in
accordance with subsection 1, the tank and its associated piping

shall be removed from service and properly abandoned in
accordance with section 566-A.

6. Compliance with federal regulations. The board may
adopt rules to ensure that reguirements and standards governing
facilities falling under this section are no more stringent than
federal regulations promulgated under the United States Resource
Conservation and Recovery Act, Subtitle I.

Sec. 10. 38 MRSA §565, as amended by PL 1987, c. 491, §12, is
further amended to read:

§565. Regulation of underground o0il storage facilities used for
consumption on the premises or by the owner or operator

The board shall adopt rules necessary to minimize, to the
extent practicable, the potential for discharges of oil £from
underground oil storage facilities not used to store motor fuels
or in the marketing and distribution of o0il to others. These
rules shall apply to all wunderground heating o0il storage
facilities that are used for consumption on the premises or by
the owner or operator of the facilityr-ineluding-tanks -installed
temporarily-at--a-eenstruction-siktes-all--residential--home-heating
oil-tanks- regardless--of- sives-all--facilities -owned -or-operated-by
the--State , --any ~-of--its--ageneies --and -~ dnstrument-alities - oxr--any
poititieal--subdivision; and all other tanks and facilities that
are not governed by the requirements of section 564. These rules
are limited to the following requirements.

1. Design and 1installation standards for new and
replacement facilities. Design and installation standards for new
and replacement tanks are as follows.

A. The installation of new or replacement tanks and piping
constructed of bare steel or asphalt-coated steel is
prohibited. All below ground ancillary egquipment shall be

constructed of cathodically protected steel or noncorrosive
materials approved by the department.
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B. All new and replacement facilities shall be installed by
an underground oil storage tank installer who has been
properly certified pursuant to Title 32, chapter 104-A, and
shall be registered with the department prior to
installation pursuant to section 563.

B-1. New and replacement facilities with a capacity in
excess of 1,100 gallons shall prevent overfills and spills
by the installation of overfill catchment basins, the use of

automatic shut-off devices or the use of an automatic alarm
when the tank is 90% full.

C. The installation of monitoring wells or other forms of
leak detection approved by the department shall be required
for new and replacement facilities with a capacity in excess
of 1,100 gallons where physically or technically
practicable. Menitering-wells Other forms of leak detection
shall not be required where double wall walled tanks
equipped with interstitial space monitors are utilized.

2. Testing requirements and reporting of 1leaks for

existing, new and replacement  facilities and tanks. Testing
requirements and reporting of leaks for existing, new and
replacement facilities and tanks are as follows.

A. The owner or operator shall. be required to report
promptly upon discovery to the department any evidence of a
leak or discharge of oil.

Br~-Ynderground--oil--skorage -tanks-that-are--used -Eor-skoring
meter--fuels —-for--consumptive--use--ghall -be- precision--teskted
for-leaks -every -5-years--until -abandenment-whea--they are~15
years--o0ld,—--exeept-that- -the -owner-or -operater-may--eleckt-£to
install--meritering--wells--as --an —-alteraative -to--preeicion
testing~-Resuwlts —of -the-precision -tests-shall--be -submitted
promptly-to-the- department- and all tanks and -piping-found-te
be--leaking -shall--be - removed--pursuant - £o--seetion--566-—A--oF
repaired-to-the-departmentls-satisfaetion

c. Where a monitoring well 1is installed at a facility
governed by this section, the owner or operator of the
facility shall be required to sample that well at Ileast

every 6 months; to maintain records of all sampling results

at the facility or at the facility owner's place of
business; and to report to the department any sampling
results showing evidence of a possible leak or discharge of
oil.

D. For leak detection devices other than monitering wells
installed at a facility govermed by this section, the owner

or operator of the facility shall be reguired to test for
leaks at least once every 6 months:; to maintain records of
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all testing results at the facility or at the facility
owner's place of business; and to report to the department
any test results showing evidence of a 'possible leak or
discharge of oil.

Sec. 11. 38 MRSA §566-A, sub-§§2 and 3, as enacted by PL 1987,

c. 491, §14, are amended to read:

2. Notice of intent. The owner or operator of an
underground o0il storage facility or tank or, if the owner or

" operator is unknown, the current owner of the property where the

facility or tank is located shall provide written notice of an
intent to abandon an underground oil storage facility or tank to
the department and the fire department in whose jurisdiction the
underground o0il facility or tank is located at least 10 30 days
prior to abandomnment.

3. Rulemaking. The board shall adopt rules allowing for the
granting of a variance from the requirement of removal where
abandonment by removal is not physically possible or practicable
due to circumstances other than those listed in: this subsection.
The board shall adopt rules setting forth the proper procedures
for abandonment of underground o0il storage facilities and tanks,
including requirements and procedures to conduct a site

assessment of discharges of o0il prior to completion of
abandonment at facilities storing motor fuel or used in the

marketing and distribution of o0il and acceptable methods of
disposing of the removed tanks and procedures for abandonment in

place where removal of a tank or other component of a facility is
deemed not physically possible or practicable.

Sec. 12. 38 MRSA, §568, sub-§1, as amended by PL 1987, c. 787,

§14, is further amended to read:

1. Removal. Any person discharging or suffering a
discharge of o0il, petroleum products or their by-products to
ground water in the manner prohibited by section 543 shall
immediately  undertake to remove that discharge to the
department's satisfaction. Notwithstanding this requirement, the
commissioner may order the removal of that discharge pursuant to
subsection 3, or the department may undertake the removal of that
discharge and retain agents and contractors for that purpose who
shall operate under the direction of the department. Any
unexplained discharge of o0il, petroleum products or their
by-products to ground water within state jurisdiction shall be
removed by or under the direction of the department. Any expenses
involved in the removal of discharges, whether by the person
causing the same, the person reporting the same or the department
by itself or through its agents or contractors, may shall be paid
in-the-first-dinstanee from the Ground Water Oil Clean-up Fund and
any-reimbursements-due-that--fund--shall -be -cellected-in-~accordanee
with-seetion-569.
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735,

§1s,

Sec. 13. 38 MRSA §568, sub-3, J[ilC to E are enacted to read:

C. The department, after initial investigation and
preliminary determination that a discharge is likely to have
occurred, shall issue a first response ‘clean-up order. The
first response clean-up order shall direct the responsible
party to cease the discharge immediately, take action to
prevent further discharge and mitigate or terminate this

threat.

D. Within 90 days of issuance of a first response clean-up
order, the department shall issue a final clean-up order.
The final clean-up order may include temporary and permanent
remedial action at the location threatened or affected by
the discharge. The final clean-up order may be amended by
the department during the course of the clean-up action.

E. Upon completion of the clean-up activity, the department
shall issue a Jletter to the responsible party or parties
indicating compliance with the clean-up order issued and
shall terminate any further remedial action on a
site-by-site basis. When more than one parcel of land has
been affected by a discharge, the department shall igsue a
letter of compliance for each parcel, notwithstanding that
further remedial action will be ongoing on adjacent parcels.

Sec. 14. 38 MIRSA §568, sub-§4, YA, as enacted by PL 1987, c.

§71, is amended to read:

A. Any person who causes, or 1is responsible for, a
discharge to ground water in violation of section 543 shall
not be subject to any fines or penalties for the discharge
imposed by this section if that person promptly reports and
removes that discharge in accordance with the rules and
orders of the department and the board.

Sec. 15. 38 MRSA §568, sub-§4,{JJC and D are enacted to read:

C. Notwithstanding paragraphs A and B, a person who

violates any provision of the laws or regulations

administered by the department shall be subject to the fines

and penalties in section 349,

D. Any person who is convicted under section 349,
subsection 1, of violating any provision of this subchapter

shall not be eligible for the payments provided for under
section 569, subsection 5, paragraph I.

Sec. 16. 38 MIRSA §568, sub-§5, as enacted by PL 1987, c. 491,

is amended to read:
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5. Acquisition of property; authority. The department may
acquire, by purchase, lease, condemnation, donation or otherwise,
any real property or any interest in real property thak-the-board
ip-dts--discretion -determinesr-by-2/3-majerity-votes—4is which it
deems necessary to-eenduet-a for purposes of undertaking remedial
action-under--this -subehapter actions in response to a discharge
of 0il, including, but not limited to, actions to prevent further
discharge and to mitigate or terminate the threat of a discharge
of o0il; actions to clean up and remove o0il from waters of the
site; and replacement of water supplies contaminated by or at
imminent risk of contamination by a discharge of o0il. There-shaill
be--ne--eause --6f -acktion --to---compeld---the -board--to--aequire - The
department may exercise the right of eminent domain to take and

hold real property for these purposes, in the manner described in
Title 35-A, sections 6502 to 6512, and may transfer or convey to

any person that real property or any interest in that real
property under-this-subehapker once acgquired.

A+--The-beard-may-use--the avthority -in-this--subseetion~-for-a
remedial-aection--only -if,-before-an-inkteresk-din--real-eskake
is-aeguired- wnder-this subsection,-the munieipality-in-which
the--interest~to--be -aegqguired--is - located -assures--the--board
through--a--contract--0r---other --legal --agreement - -that --the
munieipality-will--accept--transfer-of-the -inkerest-folleowing
completion-of-the-remedial-actions

‘Sec. 17. 38 MRSA §569, first 9Js as amended by PL 1987, c. 521,

§11, is further amended to read:

The Ground Water 0il Clean-up Fund is established to be used
by the department as a nonlapsing, revolving fund for carrying
out the purposes of this subchapter. The fund shall be limited
to $15,000,000. To this fund shall be credited all-registration
£eesy fees for late--payment--er failure to register, penalties,
transfer fees, reimbursements and other fees and charges related
to this subchapter. Teo-this-fund-shall--be--charged-any--and-all
expenses—of--the -department-related- to-this -subchapter,-~ineluding
administrative-expenses,--payment —of ~3rd-party--dJamages-eovered -by
this-subchapter,--costs of -removal -of-discharges—-of-oil -and-costs
of--eleanup---of--discharges,--ineluding,--buot-~not-~-limited --to~
restoration--of -water-supplies--and -aay--obligations -ef--the -State
pursuankt-te-Fitle-10,-5eetion-1024,-subsection-1+

Sec. 18. 38 MRSA §569, sub-§2-A, as enacted by PL 1987, c.
491, §17, is. amended to read:

, 2-A. Third-party damages. Any person claiming to have
suffered aetuwal damages teo--real--estate-er--perseoral-property-or
loss-of-dncome--direcktly er-indireetly as a result of a discharge
of o0il to ground water prohibited by section 543, in this
subsection called the claimant, may apply within 6 months after
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the occurrence or discovery of the discharge to the board stating
the amount of damage alleged to be suffered as a result of. that
discharge. The board shall prescribe appropriate forms and
details for the applications. The board, upon petition and for
good cause shown, may waive the 6-month 1limitation for filing
damage claims.

A. If the claimant and the board are able to agree as to
the amount of the damage claim, the board shall certify the
amount of the claim and the name of the claimant to the
Treasurer of State and the Treasurer of State shall pay the
amount of the claim from the Ground Water 0il Clean-up Fund.

B. If the claimant and the board are not able to agree as
to the amount of the damage claim, the board shall forthwith
transmit the claim for action to the department as provided
in this subchapter,

c. A claimant shall take all reasonable measures to
minimize damages suffered by the claimant as a result of a
discharge of oil.

D. Third-party damage claims shall be stated in their
entirety in one application. Damages omitted from any claim
at the time the award is made shall be deemed waived.

E. Damage claims arising under this subchapter are
recoverable only in the manner provided wunder this
subchapter. It is the intent of the Legislature that the
remedies provided for such damage claims in this subchapter
are exclusive.

F. Awards from the fund on damage claims shall not include
any amount which the claimant has recovered, on account of
the same damage, by way of settlement with or judgment of a
court of competent jurisdiction against the person causing
or otherwise responsible for the discharge.

Sec. 19. 38 MRSA §569, sub-§4, as repealed and replaced by PL
1987, . 769, Pt. A, §177, is amended to read:

4. Funding. A fee of 3¢ 23¢ per barrel of gasoline and 2¢
21¢ per barrel of refined petroleum products and their
by-products other than gasoline and liquid asphalt, including #6
fuel o0il, #2 fuel o0il, kerosene, jet fuel and diesel fuel, shall
be assessed on the transfer of those products by o0il terminal
facility 1licensees, as defined in section 542, subsection 7.
These fees shall be paid monthly by the o0il terminal facility
licensees on the basis of records certified to the department.
All such transfer fees shall be credited to the Ground Water 0il
Clean-up Fund upon receipt by the department.
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Sec. 20. 38 MRSA §569, sub-§4-A is enacted to read:

4-A. Over-the-road and over-the-rail oil transportation
fees. Any person who is required to register with the department
pursuant to section 545-B and who first transports oil in the

State shall pay fees, which shall be determined on the basis of
23 er barrel of asoline and 21 er barrel of refined

petroleum products and their by-products other than gasoline and
liguid asphalt, including #6 fuel o0il, #2 fuel o0il, kerosene, jet
fuel and diesel fuel transported by the registrant during the
period of registration. Fees shall be paid monthly by the
registrant on the basis of record certified to the department.
Fees shall be paid to the department and upon receipt by it
credited to the Ground Water 0Oil Clean-up Fund, The registrant

shall make available to the department and its authorized
representatives all documents relating to the o0il transported by

the registrant during the period of registration. This
subsection shall not apply to waste 0il which is transported into
the State in any motor vehicle which has a valid license issued
by the department for the transportation of waste o0il pursuant to

section 1319-0 and which is subject to fees established under
section 1319-T.

Sec. 21. 38 MRSA §569, sub-§5, A, as enacted by PL 1985, c.
496, Pt. A, §14, is amended to read:

A. Administrative expenses, personnel expenses and
equipment costs of the department related to the enforcement
of this subchapter and any loans to the Maine Coastal and
Inland Surface 0il Clean-up Fund made pursuant to this
section, Administrative expenses, personnel expenses and
equipment costs shall not exceed $1,650,000 per fiscal year:

Sec. 22. 38 MRSA §569, sub-5, G, as amended by PL 1985, c.
626, §9, is further amended to read:

G. Sums up to $50,000 each year, which have been allocated
by the Legislature on a contingency basis in accordance with
section 570-A for payment of costs for studies of the
environmental impacts of discharges to ground water
prohibited by section 543 which may have adverse economic
effects and which occur subsequent to the allocation, when
the studies are deemed necessary by the commissioner; and

Sec. 23. 38 MIRSA §569, sub-5, q[H, as enacted by PL 1985, c.
626, §10, is amended to read:

H. All costs associated with the Board of Underground Oil
Storage Tank Installers-; and

Sec. 24. 38 MRRSA §569, sub-5, I is enacted to read:
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§21,

I. Payments to or on behalf of responsible parties for
expenses incurred in department approved clean-up.
activities. Periodic payments from the fund shall be made
within 30 days after application for payment unless an
independent hearing examiner, appointed by the commissioner,

has disallowed some or all of the claimed expenses _as
unreasonable or excessive. Determinations made by the
hearing examiner shall be final and those determinations may
be subject to review by a Justice of the Superior Court, but
only as to matters relating to abuse of discretion by the

hearing examiner. A responsible party seeking review of a
hearing examiner determination shall file an appeal in_ the
Superior Court within 30 days of the determination.

Sec. 25. 38 MIRSA §569, sub-§6, as amended by PL 1987, c. 491,

is further amended to read:

6. Reimbursements to the Ground Water 0il Clean-up Fund.

The department shall not seek reeevery-£for-ihe-use--of--the fund of
atl--sums--ekperded--from-the - fund,; -inecluding -overdrafts,--for -the
purpeses-deseribed-in--subsection--5,-paragraphs-By -y~ E-and -Gr-o¥
£for--opther - damage--incurred - by -the--State - in--connection-with--a
prehibited- discharge,—-including -interest--computed -at-15% a-year
£rom- -the--date--of - expenditure,--unless—-the--department--finds -the
ameunt--invelved --£g6 ~-small ~-o0r -the--likelihood--of--sueeess—-too
uneertain.---Regquests -for-reimbursement--to - the-—fund -if-not-paid
within--30--days--of--demand - shall--be -turned--over —to~-the--Atterney
General--for--gollection. reimbursement of sums expended on or

after December 31, 1986, from the fund from responsible parties
except under the following circumstances:

A. The department shall not seek reimbursement from
responsible parties who own or operate 10 or fewer

underground oil storage facilities used in the marketing and
distribution of o0il, or who own underground oil storage
facilities used for consumptive use on the premises;:

B. The department shall seek reimbursement of $5,000 per
incident er ear 25,000 aggregate er ear from
responsible parties who own or operate between 11 and 20
underground oil storage facilities used in the marketing and

distribution of oil:

C. The department shall seek reimbursement of $10,000 per

incident er ear 50,000 aggregate er ear from

responsible parties who own or operate between 21 and 50
underground o0il storage facilities used in the marketing and

distribution of 0il; or

D. The department shall seek reimbursement of $25,000 per
incident per vear, 100,000 aggregate er ear from
responsible parties who own or operate more than 51
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Sec. 26. 38 MRSA §569 sub §7 as enacted by PL 1985, c. 496,
Pt. A, §14, is repealed.

Sec. 27. 38 MRSA §570, as repealed and replaced by PL 1987,
c. 735, §72, is repealed.

Sec. 28. 38 MRSA §570-F, 2nd 9d, as enacted by PL 1985, c. 496,
Pt. A, §14, is amended to read:

The board shall adopt rules for underground oil storage
tanks facilitijes for storing waste o0il. The board may also

promulgate rules governing field constructed, airport hydrant and

heavy 0il underground oil storage facilities. These rules shall
not be limited by the provisions of subchapter II-B.

Emergency clause. In view of the emergency cited in the
preamble, this Act shall take effect when approved.

STATEMENT OF FACT

This bill amends the State's current laws governing the
prevention of leaks and spills at wunderground o0il storage
facilities to be as stringent as federal law and regulations.

‘Enactment will allow the Department of Environmmental Protection

to apply to administer the federal program, thereby avoiding a
situation where underground tank owners and operators are
regulated by both state law and the United States Environmental
Protection Agency. This bill also provides greater protection of
ground water resources in sensitive geological areas and ground
water used as drinking water by requiring more stringent 1leak
detection. The bill provides the department with greater
authority to acquire property rights needed to clean up leaking
underground o0il storage faC1l1t1es and to develop replacement
drinking water systems.

Page 19-LR2465(1)



