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Be it enacted by the People of the State of Maine as follows:

Sec. 1. 5 MRSA §12004-I, sub-§38, as enacted by PL 1987, c.
786, §5, is amended to read:

38. Human Certificate $25/Day 22 MRSA
Services: Health of Need Advisory  $50/Day §307
Facilities : Committee and Expenses

Sec. 2. 22 MRSA §302, sub-§2, JJE and F, as enacted by PL
1977, c. 687, §1, is amended to read:

E. Provide an orderly‘ method of resolving dquestions
concerning the need for health care facilities and health
services which are proposed to be developed; and

F. Permit consumers of health services to participate in
the process of determining the distribution, quantity,
quality and cost of these servicesy-and.

Sec. 3. 22 MIRSA §302, sub-§2, G, as enacted by PL 1977, c.
687, §1, is repealed.

‘Sec. 4. 22 MRSA §303, as amended by PL 1987, c. 486, §1, is
further amended to read:

§303. Definitioms

As used in this chapter, unless the context otherwise
indicates, the following words and phrases shall have the
following meanings.

1.---Ambulatory--surgical--facility----"Ambulateory--surgieal
£aeility!--means--a--£aeility,--not--part--of--a--hospital,~-which
provides-~-surgical---treatment---to----patients ---nok---reguiring
hospitaligation~—-Thig--term--does--not--inelude--the--offices--of
private--physicians -er--dentists,~-whether--in -individual--or--greup
pracktiee~

2-A. Annual operating costs. For purposes of section
304-A, subsection 4, paragraph B, "annual operating costs"” means

"the total incremental costs to the institution which are directly

attributable to the addition of a new health service.

2-B. Appropriately capitalized expenditures.
"Appropriately capitalized expenditures" means those expenditures
which would be capitalized if the project were implemented.

2-C. By or on behalf of a health care facility. A
proposed project shall be considered to be "by or on behalf of a

health care facility" if the facility has any significant
involvement in the planning, financing or management of the
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project, or if the facility or its patients are to receive a

significant benefit from the proiject.

3. Capital exzpenditure. "Capital expenditure" means an
expenditure, including a force account expenditure  or
predevelopment activities, which under generally accepted
accounting principles is not properly chargeable as an expense of
operation and maintenance and, for the purposes of this chapter,
shall include capitalized interest on borrowed funds and the fair
market value of any property or equipment which is acqulred under
lease or comparable arrangement or by donation.

3-A. Commission. "Commission" means the Maine Health Care
Finance Commission established pursuant to chapter 107.

4. Construction. 'Construction," when used in connection
with ‘'health care fa0111ty," means the establishment, erection,
building, purchase or other acquisition of a health care facility.

4-A. Continuing care retirement community. "Continuing -

care retirement community" or "CCRC," for the purposes of this
chapter, means a residential facility providing continuing care

as defined in Title 24-A, section 6201,

5. Department. "Department" means the Department of Human
Services, but does not include the Certificate of Need Advisory
Committee within the department.

5-A. Department health plan. "Department healthi‘plan"
means the plan or planning documents prepared by the Department

of Human Services.

6. Development. "Development," when used in connection
with "health service," means the undertaking of. those activities
which on their completion will result in the offering of a new
health service to the public.

6-A. Expenditure minimum for annual operating costs. The
"expenditure minimum for annual operating costs" is:

A. For services commenced between January-d--and December
31, 1983, 1985, and July 1, 1989, $125,000 $155,000 for the
project's 3rd fiscal year, including a partial first year;

B. For services commenced between--January--1-and--December-
31,-19845--$135--000- on_or after July 1, 1989 250,000 for
the project's 3rd fiscal year, including a partial first
year; and ‘ .

C. . Fer--serwvices--commenced-between--January -k-and--December
31,1985, -$145,000--£or —the--3rd - fisecal--year,--dncluding -a
partial-first-years-and-
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c-1, For each succeeding year after June 30, 1990,

increased on July 1lst by a percentage equal to the increase
in the Data Resources, Inc. Index of the preceding vear.

B+ —~—-Fo¥---services --commenced ~-after--December---31,-~--10855
$155,000-for-the-3rd fiscal year, -including-a-parkial-£first

Yearw
6-B. Generally accepted accounting principles. "Generally
accepted accounting principles" means accounting principles

approved by the American Institute of Certified Public
Accountants.

7. Health care facility. '"Health care facility" means any
faeility,~--whether public or private, proprietary or mnot for
profit,-reguired -to-obtain -a-certificate-of-need--in-accordance
with--£ederal ~-laws --and - -regulations - vnder— - the--National--Health
Rlanning-and-Resourees-Development- Aot o0& 1974~ -or -any -amendment,
and--shall--inelude hespitals, hospital: psychiatric hespitals;,
hospital; tuberculosis hespitals, hospital; skilled nursing
faecilities facility, whether a skilled nursing facility or an

intermediate care facility: intermediate care facility for the
mentally retarded:; kidney disease treatment eenters center,

including any free standing  hemodialysis units, unit;
intermediate----care---£faeilities, - rehabilitation faeilities,
facility: embulatery---surgical---faeilities—--home —-health---care-

previders--and or health maintenance ergamisatieams organization.
The term shall not apply to any facility operated by religious
groups relying solely on spiritual means through prayer for

healing. This term shall not apply to federally operated
8. Health maintenance organization. "Health maintenance

organization"” means a public or private organization which:

A. Provides or otherwise makes available to enrolled
participants health care services, including at least the
following basic health services: Usual physician services,
hospitalization, laboratory, x-ray, emergency and
prevéntive'health services and out-of-area coverage;

B. Is compensated, except for copayments, for the
provision of the basic health services to enrolled
participants on a predetermined periodic rate basis; and

C. Provides physicians' services primarily through
physicians who are either employees or partners of the
organization or through arrangements with individual
physicians or one or more groups of physicians.
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9. ' Health services. "Health services" means -clinically
related,  that is, - diagnostic, treatment  -or rehabilitative
services,” and includes alcohol, drug abuse and mental health

services.

11-A.---Home--health --ecare --provider.—--'Home-—health --aare
provider!--means--any--business—-enkity--or--cubdivision--thereof,
whether - publie- -ocr-private,-proprietary--0r -nokt-for--profit, - -which
is--engaged---in --providing --acute,--restorative,--rehabilitative,
maintenanee,--preventive--or--health--promotion--serviees~-through
prefessional-aursing--and -at-least-one--other -therapeutie-serviees
sueh-as-physical--therapy,--cecupational -therapy, -speech-pathology,
heme--health --aides,~-nurse--ascistants,--medical - social -work--and
nukritionist--serviees, --either -directly - or--through--eentraetual
agreements-in-a -client's -place -of-residenece.- - This--term -dees-nok
appiy--to-—any--sele - practitioner -previding--private - duty--nursing
serviees---or---other--restorative,——-rehabilitative, --maintenanece,
preventive--of--health- promotien -services-in-a-elienk'ls-place-of
residenee~~In--addition, - this--term-does--net-apply--to--hespitals,
skilled--nursing --facilities ——or--intermediate -care —-facilities
providing--in-home -services--exempt - from--licensure-under--seckion
2147, -subseetion-10+

11-B. Hospital. "Hospital" means an institution which
primarily provides to inpatients by or under the supervision of
physicians, diagnostic services and therapeutic services for
medical diagnosis, treatment and care of injured, disabled or
sick persons or rehabilitation services for the rehabilitation of
injured, disabled or  sick persons. This term also includes
psychiatric and tuberculosis hospitals.

12. Intermediate care facility. "Intermediate - care

facility" means an--dnstituwideon a nursing facility or a distinct

part of a facility which provides, on a regular basis,
health-~related care and services to individuals who .do not

require the degree of care and treatment which a hospital or
skilled nursing facility is designed to provide, but who because
of - their mental or physical conditions require health related
care and services above the level of room and board.

12-A. Major medical equipment. "Major medical equipment"
means a single unit of medical equipment or a single system of
components with related functions' ‘which is used to provide
medical. and- other health services and which costs - $300,000

$1,000,000 or more. This term ddes not include medical equipment.

acquired by or on behalf of a clinical laboratory to provide
clinical laboratory services, if- the clinical 1laboratory is
independent of a physician's office and a hospital and has been
determined under the United States Social Security Act, Title
XVIII, to meet the requirements of Section 1861 (s), paragraphs
10 and 11 of that Act. In determining whether medical equipment
costs more than $300,000 $1,000.000, the cost of studies,

Page 4-LR2312(1)



11

13
15
17
19
21
23
25
27
29
31
33
35
37
39
41
43
45
47
49

51

surveys, designs, plans, working drawings, specifications and
other activities essential to acquiring the equipment shall be
included. If the equipment is acquired for less than fair market
value, the term "cost" includes the fair market value.

13. Modification. "Modification" means the alteration,
improvement, expansion, extension, renovation or replacement of a
health care facility or health maintenance organization or
portion thereof, including initial equipment thereof and the
replacement of equipment or existing buildings.

13-A. Nursing facility. The term "nursing facility."
which includes any intermediate care facility or skilled nursing
facility, but does not_include any intermediate care facility for
the mentally retarded, means any facility or distinct part of a
facility which is not primarily for the care and treatment of
mental diseases, and which is:

A. Primarily engaged in providing to residents skilled
nursing care and related services for residents who require

medical or nursing care;

B. Primarily engaged in providing to residents
rehabilitation services for the rehabilitation of injured,
disabled or sick persons:

C. Primarily engaged _in providing to residents, on a
regular basis, health-related care and services to
individuals who, because of their mental or physical
condition, require care and services, above the level of
room and board, which can be made available to them only in
an institution; i

D. Required to obtain a nursing home license from the
Bureau of Medical Services, Division of Licensure and
Certification: or

E. Located in this State on an Indian reservation and is
certified by the United States Secretary of Health and
Human Services as_meeting the reguirements of the United
States Social Security Act, Title XIX, Section 1919.

13-B. Obligation. An "obligation" for a capital
expenditure is considered to be incurred by or on behalf of a
health care facility:

A. When a contract, enforceable under Maine law, 1is
entered into by or on behalf of the health care facility

for the construction, acquisition, lease leasing or
financing of a capital asset; :
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B. When the governing board of the health care facility
takes formal action to commit its own funds for a
construction project undertaken by the health care facility
as its own contractor; .or '

C. In the case of donated property, on the date on which
the gift is completed under applicable Maine law.

14. Offer. "Offer," when used in connection with "health
services," means that the health care facility or health
maintenance organization holds itself out as capable of providing
or having the means to provide a health service.

15. Person. "Person" means an individual, trust or
estate, partnership, corporation, including associations, joint
stock companies and insurance companies, the State or a political
subdivision or instrumentality, including a municipal corporation
of the State, or any other legal entity recognized by state law.

16. Predevelopment activities. "Predevelopment
activities" means any appropriately capitalized expenditure by or
on behalf of a health care facility made in preparation for the
offering or development of a new health service for which a
certificate of mneed would be required and arrangements or
commitments made for financing the offering or development of the.
new health service; and shall-inelude includes site acquisitions,
surveys, studies, expenditures for architectural designs, plans,
working drawings and specifications.

17. Project. "Project"” means any acquisition, capital
expenditure, new health service, terminatiern or change in a
health service, predevelopment activity or other activity which
requires a certificate of need under section 304-A.

17-A. Rehabilitation facility. "Rehabilitation facility"
means an inpatient facility which 1is operated for the primary
purpose of assisting in the rehabilitation of disabled -persons
through an integrated program of medical and other services which
are provided under competent professional supervision.

18. Secretary. "Secretary" means the United States
Secretary of Health and Human Services and any other officer or
employee of the United States Department of Health and Human
Services to whom the authority involved may be delegated.

19. Skilled nursing facility. "Skilled nursing facility"
means an-dinstitutden a_nursing facility or a distinct part of awmn
institutien g facility which is primarily engaged in providing to
inpatients skilled nursing care and related services for patients
who require medical or nursing care, or rehabilitation services
for the rehabilitation of injured, disabled or sick persons.
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29;———State~—Health;—ceerdinating;rceuneilf—--!S;aée——Health
Coordinating--Councill - means —-the-—entity-—established - by --the

‘Gevernor-in-accordance-with the provisions -of -seetion-1524 -c£-the

National-Health-Planning-and-Reseourees-Develeopment-Aet-0£-1074~

2i,--State-health plan, --UState-health-plan' means--the plan
prepared-annually- by -the -State-Health- Coordinating Goeuneil -after
ceensideration--of -the-preliminary -state--health -plan-prepared -by
the-Dffige-of 4kﬁ£Hﬂ}-Plannkng ané—{kﬁmﬂﬁgmwﬁﬁh—4HHﬂEH}—ehe Bureau
e§~Medieal Sefv&eesr

Sec. 5. 22 MRSA §304-A, as amended by PL 1987, c. 725, §1,

is further amended to read:
§304-A. Certificate of need required

No person may -enter into any commitment for financing a
project which requires a certificate of need or incur an
obligation for the project without having sought and received a
certificate of need, except that this prohibition shall not apply
to commitments for financing conditioned upon the receipt of a
certificate of need or to obligations for predevelopment
activities of less than $150,000 $300,000.

- Except as provided in seetiens-304-b--and section 304-E, a
certificate of need from the department shall be required for:

1. Acquisition by lease, donation, transfer. Any
acquisition by er-en-behelf-of -a-health-ecare-faeility any person
under lease or comparable arrangement or through donation, which
would have required review if the acquisition had been by
purchase; ' '

2+ --Aequdsitiens-of major medical -egquipment.—-The- following

‘aeguisitionsi-

A+-—-The-—-acquigition --by--any--person-of - majer--medieal
equipment-that-will-be-owned by or -located -in-a-health-eacre
faeilitys-ox

Br—~-~The—--acquisition - -by~-any--persof---of - major--medical
eguipment-nok-owned- by- or--located -in-a-health-care-faeility
ify--

£1}--The-eguipment- will-not be--used-to-provide-serviees
for-dinpatients -of -a-hospital,--but-the-person -fFails-te
£ile--a-—written --notice ~—-0f--intent-—--to---acqgurire--the
eguipment--at-least--60--days--prieor-to--entering-4dnto--a
centract-to-aeguire-the-equipments-or-

£2}---The --department - £inds, - within - 30--business--days
after-the -date -it-receives--a-written-notice o£-inkent

‘Page 7-LR2312(1)
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Eo--aogqirH-re-~the - equipment,—-that-the -egquipment - sill--be
used-to-provide-serviees-for-inpatients-of-a-hoespital-

Ehere—sha;l—be—arw%éweqkiku>4ﬂuy4H#+4H?4m&?}5ﬂnedieaL~equipmene—en
a-temporary-basis-as-provided-in-sceetion-308,~cubseetion-45

2-A. Major medical equipment. The acquisition by any

person of major medical eguipment costing $1,000,000 or more.

There shall be a waiver for the use of major medical egquipment on
a_temporary basis as provided in section 308-A, subsection 2,

paragraph B;

3. Capital expenditures. The obligation by or on behalf
of a health care facility, except a skilled-er--intermediate -care
nursing facility, of any capital expenditure of $350,000
$1,000,000 or more. Intermediakte--care--and-skilled--nursing -eare
Nursing facilities shall have a threshold of §500,000, except
that any transfer of ownership shall be reviewable;

4. New health services. The offering or development of
any new health service. For purposes of this section, 'new
health services" shall include only the following: ‘

A.—--The -obligation-of - any--capital - expenditures--by--or--on
behalf-of-—-a-health-care -faeility-whieh-is -associated-with
the-addition-of-a-health service-which was noet -offered-en-a
regular-basis -by-or--on-behalf-of--the-£facility- within -the
12-menth—ixﬂﬁhyi~?fief—Aa}—the—aehme—4§Ek—sepviees—4MHH£L~be
offereds :

B. The addition of a health service, other than an acute
care service, which is to be offered by or. on behalf of a
health care facility which was not offered on a regular
basis by or on behalf of the facility within the 12-month
period prior to the time the services would be offered, and
which, for the 3rd fiscal year of operation, including a
partial first year, following addition of that service,
absent any adjustment for inflation, is projected to entail
annual operating costs of at least the expenditure minimum
for annual operating costs; or

C. The addition of a health service which falls within a
category of health services which are subject to review
regardless of capital expenditure or operating cost and
which category the department  has defined  through
regulations promulgated pursuant to section 312,-based -on
recommendations-from-the-State-Health-Coordinating-Couneil;

5+ ~~Termination-of-a health service.—-The-obligation-of-any
eapital--expenditure -by--or-on--behalf -of--a-health--care—faeiliky
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which—-ig -~ associated ~with--the - {xxwuxﬁﬁﬁfuy of-—a-health -cerviee
which-was-previously offered-by-or-o6n-behalf-of-the-health-care

_ﬁaeal;ty%(

6. Changes in bed complement. Any change in the existing
bed complement of a health care fa0111ty,_in any 2-year period,
which: e

A. Increases er--decreases the licensed or certified bed
capacity of the ‘health care facility by more than 10% or
more than 5 beds, whichever 'is less;

B.--Inecreases -or-deereases--the- number -of-beds--licensed-or
certified-by -the -department- Lo -provide-a--particular-level
of--care--by--more--than--10% -of- that-number--or--more--than-5
beds,-whichever-is-lescs-oF

B-1. Converts 1licensed or certified beds to a different

level of care; or

C. Relocates more than 10% of the health care facility's
licensed or certified beds or more than 5 beds, whichever
is less, from one physical plant to another;

7. Predevelopment activities. Any appropriately
capitalized expenditure of $150,000 $300,000 or more for
predevelopment activities proposed to be undertaken in

preparation for any project which would itself require a
certificate of need; ' :

8. New health care facilities. The construction,
development or other establishment of a. new health care facility;
and ' -

'0.--Other-cireumstances- In-the-following-cireumstances:-

Av——Any -propesed-use-—of -major--medical -eguipment--Lo--6erve
inpatients-of-a-hospital,-if the -eguipment-is- not-leeated
in--a--health--care - -facility --and - was--acguired--wikthout--a
certifieate--of--need,-—-except —-acqguisitions --watved--under
secktion-308,-subseetion-4s-0F

Br-—I£—a—Pefsearaéds—{k43H£Hﬂ}4yﬁgﬁha}—neb—subjeeb—te—Eeview
unde#—4yﬂyﬂyyahne—47—~paPagPagh—4&—e5—4}—aad—4£hieh—4ﬁﬁk—net
deemed-subject-to- review under -subsection 4, -paragraph-B-at
the - £ime--it- was-—established -and-which- was- nok -reviewed-and
approved--prier --t£o~-establishment--at--the - regquest -of--the
apPlieantr—{HxL—iES—aetual-éhﬂi—ﬁiseal—yea5~43@&pat$mg—eestr
as—--adjusted---by---an-—-appropriate-—-inflation---deflater
premulgated-by--the -department,-after--consul-tation -with-the
Maine---Health-- Care - - Finance---Commission,---exceeds---the
expenditure-minimum - for--annual -operating--0ost-in-the--3zd
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fiseal--year--of-- operation - following --addition--e£--these
servigess

9-A. Other circumstances. If a person adds a health
service not subject to review under subsection 4, paragraph C and
which is not deemed subject to review under subsection 4,
paragraph B at the time it was established and which was not

reviewed and approved prior to establishment at the request of
the applicant, and its actual 3rd fiscal year operating cost, as
adjusted by an appropriate inflation deflator promulgated by the
department, exceeds the expenditure minimum for annual operating
cost in the 3rd fiscal year of operation following addition of

these services.

Sec. 6. 22 MRSA §304-B, sub-§1, as enacted by PL 1981, c.
705, Pt. V, §17, is amended to read:

1. Criteria for subsequent review. The following
activities regquire subsequent review and approval, if the
department has previously issued a certificate of need and if
within-one-year after the approved activity is undertaken:

A. There is a significant change in financing. capital
cost or operating cost: :

B. There is a change affecting the licensed or certified
bed capacity as approved in the certificate of need;

C. There is a change involving the addition or termination
of the health services proposed to be rendered by the
facility:;

D. There is a change in the site or the location of the

proposed facility; or

E. There is a substantial change proposed in the design of
the facility or the type of construction.

Sec. 7. 22 MRSA §304-D, as enacted by PL 1985, c. 661, §2,

is repealed.

Sec. 8. 22 MRSA §304-E, sub-§l, as enacted by PL 1987, c.
725, §2, is amended to read:

1. Request for waiver. =~ An applicant for a project
requiring a certificate of need, other than a-prejeet-related Lo
agute-patieat--care-er a project that could affect the financial
requirements of a hospital wunder chapter 107, may request a
waiver of the review requirements under this chapter. The
applicant shall submit, with the request, sufficient written
documentation to demonstrate that the proposed project meets the

Page 10-LR2312(1)



11

13

15

17

19

21

23

25

27

29

31

33

35

37

39

41

43

45

47

49

51

conditions of this section and that sufficient public notice of
the proposed waiver has been given.

Sec. 9. 22 MRSA §307, sub-§1-A is enacted to read:

1-A. Preliminary report. Upon completing its preliminary
evaluation and analysis of an application, the department shall
issue a preliminary report in writing, analyzing the proposed

project in terms of the principles and criteria set forth in
section 309. ’

Sec. 10. 22 MRSA §307, sub-§2-A, D, as enacted by PL 1985,
c. 737, Pt. A, §48, is amended to read:

D. Each appointed member of the committee shall be
compensated according to Title 5, echapter--379 section
12004-I, subsection 38. '

Sec. 11. 22 MIRSA §307, sub-§2-B, B and F, as enacted by PL
1981, c. 705, Pt. V, §25, are amended to read:

B. Findings, recommendations, reports, studies, surveys,
compilations, analyses and related documents prepared by
the staff of the agency shall be in final form and be made
available to affected persons at 1least 5 business days
prior to its hearings, Any reports, studies, surveys,
compilations or analyses developed by others but relied
upon by the staff in its preliminary report shall be

"clearly and expressly referenced in  that report. The
department shall make its preliminary staff report
available to the committee and affected persons at least 5
business days prior to a public hearing conducted by the
committee.

F. During the first 7 business days following the close of
a public hearing conducted by the committee, interested or
affected persons may submit written comments concerning any
aspect of the review under consideration, including the
preliminary report of the staff and any findings,
recommendations, reports, studies, surveys, compilations,

analyses or related documents included in the preliminary
report or relied upon by the staff in preparing that

report. The department shall provide copies of comments
submitted in that manner to all persons registered as
affected ©persons and to appointed members of the
committee. In reviews where no hearing is held, interested
or affected persons may submit comments 10 days after the
submission of the preliminary staff report, but no later
than the 70th day of a 90-day review cycle or the 130th day
of a 150-day review cycle.
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Sec. 12. 22 MRSA §307, sub-§5-A, C, as amended by PL 1985,

c. 418, §9, is further amended to read:

C. For purposes of this subsection, "informational record
developed in the course of review" includes the following:

(1) All applications, £filings, correspondence and
documentary material submitted by apﬁlicants and
interested or affected persons prior to the termination
of the public comment period under subsection 2-B,
paragraph F or, if no hearing is held, prior to the
80th day of a 90-day review cycle and prior to the
140th day of a 150-day review cycle; '

(2) All documentary material reflecting information
generated by the department, including  reports,
surveys, studies., compilations, analyses or other

documents prepared by the staff in making any findings
or recommendations contained in its preliminary report,

prior to termination of the public comment period or,
if no hearing is held, prior to the 80th day of a
90-day review cycle and prior to the 140th day of a
150-day review cycle; .

(3) Stenographic or electronic recording of any public
hearing or meeting held during the course of review,
whether or not transcribed;

(4) 2All material submitted or obtained in accordance
with the procedures in subsection 2-B, paragraph G;

(5) The staff report of the agency, the preliminary
staff report of the department and the recommendations
of the committee;

(6) Officially noticed facts; and
(7) The final staff report of the department.

Documentary materials may be incorporated in the record by
reference, provided that registered affected persons are
afforded the opportunity to examine the materials.

Sec. 13. 22 MRSA §307, sub-§6-A, as amended by PL 1985, c.

418, is further amended to read:

6-A. Review cycles. The department shall establish review
cycles for the review of applications. There shall be at least
one review cycle for each type or category of project each
calendar year, the dates for which shall be published at least 3
months in advance. 2An application shall be reviewed during the
next scheduled review cycle following the date on which the
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application is either declared complete or submitted for review
pursuant to section 306-A, subsection 4, paragraph B. Hospital
projects which must be considered within the constraints

established by the Certificate of Need Development Account

established pursuant to section 396-K may be grouped for
competitive review purposes at least once each year; provided
that, for minor projects, as defined by the department through
rules adopted pursuant to section 312, the department shall
allocate a portion of the Certificate of Need Development Account
for the approval of those projects and shall establish at least 6
review cycles each year for the review of those projects.
Nursing home projects which propose to add new nursing home beds
to the inventory of nursing home beds within the State may be
grouped  for competitive review purposes consistent with
appropriations made available for that purpose by the
Legislature. The department may hold an application for up to 90
days following the commencement of the next scheduled review
cycle if, on the basis of one or more letters of intent on file
at the time the application 1is either declared complete or
submitted for review pursuant to section 306-A, subsection 4,
paragraph B, the department expects to receive within the
additional 90 days one or more other applications pertaining to
similar types of services, facilities or equipment affecting the
same health service area. Pertinent health service areas shall
be defined in regulations promulgated by the department pursuant
to section 312,--based--eon-recommendations--by-the ~State-Health
Coordinating-Couneil. '

Sec. 14. 22 MRSA §308, as amended by PL 1987, c. 436, §§4

and 5, is repealed.

Sec. 15. 22 MRSA §308-A is enacted to read:

§308-A. Simplified review: emergency review

1. Simplified review._ The department may waive otherwise
applicable requirements and establish a simplified review process
for projects which do not warrant a full review. Procedures for

‘conducting these reviews shall be established by the department

in its rules.

A. The department may conduct a simplified review if the
applicant' can demonstrate that the proposed project:

(1) Meets an already demonstrated need as established

by applicable state health plans or by the rules of the
. department:

(2) Is a part of a minor modernization or replacement
program which is an integral part of an institutional
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health care facility's health services or capital
expenditures plans required by section 305: and

(3) Is. required to meet federal, state or local 1life
safety codes or other applicable requirements.

B. The department shall  conduct a simplified reviqw for

any_ continuing care retirement community applicant as
defined in section 303, subsection 4-A and which conforms

to the following conditions.
(1) There shall be no more than one nursing home bed

for every 4 independent living units in the CCRC. An

independent living unit means any residential unit that
is not required to be licensed as a nursing home bed.

(2) Admissions to the nursing home component of a CCRC
shall be limited to persons- who are residents of the
CCRC and who have paid their entrance fees, pursuant to

Title 24-A, chapter 73.

3 The CCRC may not obtain state public assistance
certification or funds for any persons residing in the
facility.

(4) The CCRC must comply with Title 24-A, chapter 73,
and regulations promulgated under that chapter.

C. A certificate of need shall be issued whenever the

department determines:

(1) That the applicant is fit, willing and able to

provide health services at the proper standard of care:

and

(2) That the proposed services are consistent with the
orderly and economic development of health facilities

and health resources for the State and are in

accordance with standards, criteria or plans adopted

and approved pursuant to the state health plan

developed by the department.

2. Emergency review. In order to expedite the review of

an application submitted in response to an emergency situation,

the department may establish a schedule for the review of an
application which commences on a day other than the first day of

an established review cycle.

A, The department shall determine -that an emergency
situation exists whenever it finds that an applicant has

demonstrated:
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(1) - The necessity for immediate or temporary relief
due to natural disaster, fire, unforeseen safety
consideration or other circumstances;

(2) The serious adverse effect of delay on the

applicant and the community'that would be occasiomned by
compliance with the reqular regquirements of this

chapter and the rules promulgated by the department:
and :

(3) That there is a lack of substantial change in the

facility or its services as they existed before the
emergency situation or that the facility will provide
services that:

(a) Existed in the community before the emergency

situation:

(b) Were disrupted in the facility:

(c) Are essential for the health or safety of the
community; and

(d4) Will otherwise be unavailable within a
reasonable time.

B. The department may waive the review of an acguisition
or proposed use of major medical equipment required

pursuant to section 304-A if the equipment will be used to
provide services to inpatients of a hospital only on a

temporary basis in the case of:

(1) A natural disaster:

(2) A major accident: or

(3) Egquipment failure.

Sec. 16. 22 MRSA §309, sub-§2, as amended by PL 1985, c. 661,
§§4 and 5, is further amended to read:

2. Criteria for certificate of need. In-the-determination
to-4ssue -or-deay--a-certificate-of--need-under-subsection -1 -the
department--shall -ameng--other - eriteria;--consider--the--folleowing
The department shall consider at Jleast the following criteria
when -reviewing any application, whether in accordance with
procedures for full review, simplified review, emergency review,
review of competing applications, subsegquent review or any other
type of review authorized under this Act:
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A. " The relationship of. the health services being reviewed
to the state health plan;.

B. The relationship of the health services being reviewed
to the health services and capital requirements' plans, if

-any, of the applicant;

‘'C. The current and projected: needs -that the population

served or to be served has for the proposed services;

D. The availability of less costly alternatives or more
effective methods of providing the proposed services;

E. The relationship of the proposed services +to the
existing health care systems;

F. The availability of resources, including health
personnel, management personnel and funds for capital and
operating needs, for the provision of the proposed services
and - the availability of alternative uses of the resources
for the provision of other health services:

G. The relationship, including the organizational
relationship, of the proposed services to ancillary or
support services;

H. The special needs and circumstances of Thealth
maintenance organizations;

I. The special needs and circumstances of those entities
which provide a substantial portion of their services or
resources, or both, to individuals not residing in health
service areas. in which the entities are 1located or in
adjacent health service areas:

J. The importance of recognizing the public's choice of
allopathic or osteopathic health services by considering
the wunique needs and circumstances: of providers of
allopathic and osteopathic health care;

K. The costs and methods of any proposed construction or
modification of a facility, including the costs and methods
of energy provisions; '

L. The probable impact of the proposal being reviewed on
the costs of providing health services;

M. The need for utilizing new technological developments

on a limited experimental basis in the absence of
sufficient data to establish the need for the services;
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N. The gains that may be anticipated from innovative
measures in the organization, financing and delivery of
health care and the development of comprehensive services
for the community to be served;

0. The special needs and circumstances of biomedical and
behavioral research projects which are designed to meet a
national need and for which local conditions offer special
advantages; and

P. For any facility located within 30 miles of the state
border, the gains that may be anticipated from the ability
to attract health care consumers from out-of-state and the
ability to provide health care for Maine citizens who
formerly had to obtain that care out-of-state~:

Q. The immediate and long-term financial and economic

feasibility of the proposal, as well as the probable effect
of the proposal on the costs of, and charges and net
patient revenues for providing, health services by the

person proposing the project:

R. The effect of the means proposed for the delivery of
health services on the clinical needs of health

professional training programs in the area in which the
services are to be provided and, if applicable, the extent
to which the health professional schools in the area, if
any, will have access to the services for training purposes:

S§S. The probable impact of the proposal being reviewed on

the costs of providing health services by the person
proposing the construction project and on: the costs and
charges to the public of providing health services by other

persons;

T. The special circumstances of health care facilities
with respect to conserving energy:

U. The effect on competition, including whether the effect
of issuing or denying the certificate of need may be

substantially to lessen competition, create a monopoly or
restrain trade; and

V. The gquality of any health care provided by the
applicant in the past.

-Sec. 17. 22 MRSA §309, sub-§3, as enacted by PL 1981, c. 705,

Pt. V, §33, is repealed.

Sec. 18. 22 MRSA §309, sub-§5, as enacted by PL 1981, c. 705,

Pt. V, §33, is amended to read:
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5. Standards applied in certificate of need. The
commissioner shall, in issuing a certificate of need, make his
decision, to the maximum extent practicable, directly related to
criteria established under federal laws and standards or criteria
prescribed in regulations promulgated by the department pursuant
to subsections 1 to 4 and section 312. ’

The commissioner shall not deny issuance of a certificate of
need, or make his deeisien such issuance subject to fulfillment
of a condition on the part of the applicant, except where the
denial or condition directly relates to criteria established
under federal 1laws and standards or criteria prescribed in
regulations promulgated by the department in accordance with
subsections 1 to 4 and section 312, which are pertinent to the
application.

Sec. 19. 22 MRSA §309, sub-§6, as amended by PL 1987, c. 436,

§6, is further amended to read:

6. Hospital projects. Notwithstanding subsections 1, 4 and
5, the department may not issue a certificate of need for a
project which is subject to the provisions of section 396-D,
subsection 5, and section 396-K, if the associated costs exceed
the amount which the commission has determined will have been
credited to the Certificate of Need Development Account pursuant
to section 396-K, after accounting for previously approved
projects. A project shall not be denied solely on the basis of
exceeding the amount remaining in the Certificate of Need
Development Account or Hospital Development Account in a
particular payment year and shall be held for further
consideration by the department in the first appropriate review
cycle beginning after the Certificate of Need Development Account
or Hospital Development Account 1is credited with additional
amounts. Projects which are carried forward shall compete equally
with newly proposed projects. For the purposes of this
subsection, a project may be held for a final decision beyond the
time frames set forth in section 307, subseetions subsection 3
and-4.

Sec. 20. 22 MRSA §311, as amended by PL 1985, c. 701, is
repealed and the following enacted in its place:

§311. Remedy

1. Review. Any person aggrieved by a final decision of
the department made under the provisions of this Act shall be

entitled to review in accordance with the Maine Administrative

Procedure Act, Title 5, chapter 375, subchapter VII. A decision

of the department to issue a certificate of need or to deny an

application for a certificate of need shall not be considered
final until the department has taken final action on a request

for reconsideration under section 310.
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: 2. Wew information or changes in circumstances. A
decision by the department  is not final when opportunity for
reconsideration under section 310 exists with respect to matters

Anvolving new information or changes in circumstances. When new

information or changes  in circumstances are not alleged by the
applicant or other person aggrieved by the decision, a person

aggrieved by a decision of the department may, at its option,

.seek reconsideration under section 310 or may seek direct
judicial review under this sectiom.

3. Security required. In civil actions which challenge a
decision to issue a certificate of need and which are brought by
an actual or potential competitor of the recipient of the

certificate of need, the court shall require the party seeking

judicial review to give security in such sums as the court deems
proper, for the payment of such costs ‘and damages as may be
incurred or suffered by any other party who is found to have been
wrongfully delayed or restrained from proceeding to implement the
certificate of need, provided that for good cause shown and
recited in the order, the court may waive the giving of security.

A. A "competitor,” as used in this subsection, means

either another applicant who participated in the agency

review in which the certificate of need was granted or
another provider of the type of services which are the

subject of that review who offers these services in a

community which the recipient of the certificate of mneed
intends to serve.

B. A surety upon a bond or undertaking under this
subsection submits the person giving the security to the
jurisdiction of the court and irrevocably appoints the
clerk of the court as that person's agent, upon whom any
papers affecting the liability on the bond or undertaking
may be served. That 1liability may be enforced on motion
without the necessity of an independent action. The motion
and such notice of the motion as the court prescribes may
be served on the clerk of the court who shall forthwith

mail copies to the persons giving the security if their
addresses are known.

Sec. 21. 22 MRSA §312, as amended by PL 1981, c. 705, Pt. V,
§34, is further amended to read:

§312. Rules -
The . department shali - adopt any rules, regulationsy
standards, criteria or plans that may be necessary to carry out
the provisions and purposes of this Act. The department shall, to

the extent applicable, take. into consideration recommendations

contained in the state health plan as approved by the Gewvernesr
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department. The department shall provide for public notice and
hearing on all proposed rules, regulatiens, standards, criteria,
plans or schedules pursuant to. Title 5, chapter 375. The
department is authorized to accept any federal funds to be used
for the purposes of carrying out this chapter.

Sec. 22. 22 MRSA §316-A, as amended by PL 1983, c. 200, §§1,

2 and 3, is repealed and the following enacted in its place:

§316—A. Exemptions

Except as otherwise specifically provided, nothing in this
Act _may be construed to preempt, replace or otherwise negate the
requirements of any other laws or regulations governing health
care facilities. The requirements of this Act may not apply with
respect to any health care facility operated by religious groups
relying solely on spiritual means through prayer for healing.

Sec. 23. 22 MRSA §323, as enacted by PL 1981, c. 705, Pt. V,
§39, is repealed:

Sec. 24. 22 MIRSA §324, as enacted by PL 1981, c. 705, Pt. V,

§40, is repealed.
FISCAL NOTE

The only additional expenses associated with the amendments
contained herein amount to approximately $700 per year for
incremental per diem costs for the members of the Certificate of
Need Advisory Committee, for fiscal years 1989-90 and 1990-91.

STATEMENT OF FACT

This bill proposes to bring the Certificate of Need Act up
to date and to address problems the Department of Human Services
has encountered in monitoring the current health care system.
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