
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



2 

4 

6 

8 

10 

12 

14 

16 

L.D. 1126 

(Filing No. H-775) 

STATE OF MAINE 
HOUSE OF REPRESENTATIVES 

1l4TH LEGISLATURE 
SECOND REGULAR SESSION 

/ 

COMMITTEE AMENDMENT "fl" to H.P. 814, L.D. 1126, Bill, "An 
Act to Enhance Enforcement of the Driving Under the Influence of 
Alcohol and Drug Laws" 

Amend the bill by striking out everything after the title 
18 and before the statement of fact and inserting in its place the 

following: 
20 

'Sec. I. 29 MRSA §1310 is enacted to read: 
22 

§1310. Provisions of g~ral applicability 
24 

1. Un~.e_~ the i..nflygp.c~.L..iP..t.oxi~a_ti..n~quor or drugL. 
26 for purposes of this subchapter and chapter 17, "under the 

.influence of intoxicating liquor or drugs" includes being under 
28 ~b~ influence of alcohol, a drug other than alcohol, any 

~Q_mbination of drugs other than alcohol r or any combination of 
30 alcohol and one or more drugs other than alcohol. 

32 ~_. _Chemical_t.est. For purpose~Qf_.!:.his_~\lI2.GMPter_..Qn~ 

~_hp.pter 17 r "chemical test" means any test used to det..e.TI!!Jne 
34 1;Llood-alcohQ..1 level or drug concentration by analysis of blood, 

breath or urine, 
36 

Sec. 2. 29 MRS A §13l1-A. sub-§5-A. ,A. as enacted by PL 1987, 
18 c. 791, §7, is amended to read: 

40 

42 

A. For fai 1 ing to comply wi th the duty to submi t to and 
complete a chemical test ee-Qeee~~iRe-9*eeQ-a*eeRe*-*eve*; 

Sec. 3. 29 MRSA §1312. as amended by PL 1989, c. 514, §§16 
44 and 25, is further amended to read: 

46 §1312. Implied consent to chemical tests; general prov1s1ons 
applicable to prosecution for operating under the 

48 influence of intoxicating liquor or drugs or with 
excessive blood-alcohol 

50 
Any person who operates or attempts to operate a motor 

52 vehicle within this State shall have the duty to submit to a-~es~ 
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COMMITTEE AMENDMENT .. f} .. to H.P. 814, L.D. 1126 

~helTlicaJ_~_s.ting to dE3termine his ~h~eq;~n' s blood-alcohol 
2 level and drug conc~ptration by analysis of his blood eF L breath 

~r~l'hle_, if there is probable cause to believe he tne----lters.9ll has 
4 operated or attempted to operate a motor vehicle while under the 

influence of intoxicating liquor or drug;i. The duty to submit to 
6 a bleed-aleehel chemical test includes the duty to complete 

ei~heF a blood eF L breath or urine test. 
8 

~e Tn~tl.S-Qn shall be informed by a law enforcement 
10 officer that a breath test will be administered, unless, in the 

determination of the law enforcement officer, it is unreasonable 
12 for a breat.h test to be administered, in which case a--b-1Q.od. 

Sl.notlJe~,heJ!!l~a.l test shall be administered. When a blood test 
14 is required, the test may be acbninistered by a physician of the 

accused's choice, at the request of the accused and if reasonably 
16 available. The law enforcement officer may determine which type 

of breath test, as described in subsection 6, is to be 
18 administered. 

20 1. Prerequisites to tests. Before any test specified is 
given, the law enforcement officer shall inform the person as to 

22 whom there is probable cause that, if he the pe~ fails to 
comply with the duty to submit to and complete a--~es~--~ 

24 de~eFmiRe-~h~~~~~-ble9d-ale9h9l the required chemical tes~~ 

at the direction of the law enforcement officer, his ~ 
26 persoI?' s license or permit to operate, his right to operate or 

his right to apply for or obtain a license will be suspended and 
28 the period of suspension shall will be a minimum of 6 months and 

may be as long as 3 years. The off.icer should also inform the 
30 person that the failure to comply with the duty to submit to a 

bl99d-ale9h9l--~es~--&ha~~-~ ~ical test~ admissible in 
32 evidence against him ~~e~Qn at any trial for operating under 

the influence of intoxicating liquor or drugs. 
34 

No test results may be excluded as evidence in any proceeding 
36 before any acbninistrative officer or court of this State as a 

resul t of the failure of the law enforcement officer to comply 
18 with this prerequisite. The only effects of the failure of the 

officer to comply with this prerequisite shall-be are as provided 
40 in subsections 2 and 8. 

42 2. Bearing. The Secret.ary of State, upon the receipt of a 
writ.ten st.atement under oath from a law enforcement officer, 

44 stating that the officer had probable cause to believe that a 
person was operating or attempting to operate a motor vehicle 

46 while under the influence of intoxicating liquor ~JJg.li, and 
that the person fi'li led to comply with the duty to submit to a 

48 ~h~mij;;9.1 test '=9-Qe~eEmiRe-~he-.w~-£~--~--by--anar~y&i-s-~~ 
his--b-1Q.od.-~--bFea~h, shall immediately notify the person, in 

50 writing, as provided in section 2241, that his the person~~ 

license or permit. his right to operate and Ris right to apply 
52 for or obtain a license have been suspended. The suspension 
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COMMITTEE AMENDMENT .. R .. to H.P. 814, L.D. 1126 

skaU-~-f-(H"- II a period of 180 days the first time the person 
2 fails to comply with the duty to submit to the test and one year 

for each subsequent failure to comply with the duty to submit to 
4 the test within a 6-year period. The written statement shall be 

sent to the Secretary of State within 72 hours of the failure to 
6 comply wi th the duty to submi t to the sleee-aleekel chemical 

test, excluding Saturdays, Sundays and holidays. If the 
B statement is not sent within this time period, the Secretary of 

State shall nevertheless impose the suspension for failing to 
10 comply with the duty to submit to a test, unless the delay has 

prejudiced the person's ability to prepare or participate in the 
12 hearing described in this subsection. 

14 If sllch person desires to have a hearing, ke that person shall 
notify the Secretary of State within 10 days, in writing, of such 

16 desire. Any suspension skall--c~ remains in effect pending 
the outcome of such hearing, if requested. 

18 
The scope of sllch a hearing skall--E;-E>V-e-£ is to determine whether 

20 there was probable cause to believe that the individual was 
either attempting to operate or was operating under the influence 

22 of intoxicating liquor or drugs and whether he that individuQ.1 
failed to comply with the duty to submit to one of the 

24 sleea-aleekel ~emical tests upon the request of a law 
enforcement officer. Any suspension in effect shall be removed 

26 if, after hearing, it is determined that the person who failed to 
submi t to the test would not have failed to submit but for the 

28 failure of the law enforcement officer to give either or both of 
the warnings required by subsection 1. 

30 

If it is determined, after hearing, that there was not probable 
32 cause to believe that such person was either attempting to 

operate or was operating under the influence of intoxicating 
34 liquor or drugs or that the person did not fail to comply wi th 

the duty to submit to a sleee-aleekel ~hemical test, any 
36 suspension in effect shall be removed immediately. 

38 If it is determined, after a hearing, that any suspension in 
effect should be removed, the Secretary of State shall delete any 

40 record of the suspension and any record of kis revocation of 
consent from that person's driving record. 

42 
For the purposes of this section, a prior refusal or revocation 

44 of consent to submit to a chemical test skall--be- Ls_ a prior 
refusal or revocation of consent if it occurred within a 6-year 

46 per-i(lll o[ the elate of the most recent refusal or revocation of 
consent. 

413 

3. Review. Any person, whose license, permit or right to 
50 operate or right to apply for or obtain a license is suspended 

for failing to comply with the duty to submit to a ~~em~ test 
52 ~e-ae~e~m~~e-~~~~~~-~~~-sy-~~~~y~~~-~-~~-&~-eF 
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COMMITTEE AMENDMENT .. p .. to H.P. 814, L.D. 1126 

9FentR at the direction of a law enforcement officer claiming to 
2 have had probable cause to believe that the person operated or 

attempted to operate while under the influence of intoxicating 
4 liquor or drtt9_S_, shl'\ll-h-a .... € ~ the right to file a petition in 

the Superior Court in the county where he the person resides, or 
6 in Kennebec County, to review the order of suspension by the 

Secretary of State by the same procedure as is provided in 
8 section 2242. If the court rescinds the suspension, it shall also 

order the Secretary of State to delete any record of the 
10 suspension and any record of the revocation of consent from that 

person's driving record. 
12 

4. Result.s of test.. Upon the request of the person who 
14 shall-6~B~4~ submitted to a chemical test or tests at the request 

of a law enforcement officer, full information concerning the 
16 test or tests shall be maue available to hi~ ~hat person or his 

the person's attorney by the law enforcement officer. 
18 

20 

22 

24 

26 

28 

30 

32 

34 

36 

38 

40 

42 

44 

5. Blood-alcohol level. 

A. If there was, at the time alleged, 0.05'\ or less by 
weight of alcohol in the defendant's blood, it is prima 
facie evidence that the defendant was not under the 
influence of intoxicating liquor. 

B. If there was, at the time alleged, in excess of 0.05'\, 
but less than 0.08'\ by weight of alcohol in the defendant's 
blood, it is relevant evidence, but it is not to be given 
prima facie effect in indicating whether or not the 
defendant was under the influence of intoxicating liquor 
within the meaning of this section, but such fact may be 
considered with other competent evidence in determining 
whether or not the defendant was under the influence of 
intoxicating liquor. 

C. For purposes of evidence in proceedings other than those 
arising under section 1312-B or 1312-C, it sRall-~ i~ 

preswned that a person was i~ unuer the influence of 
intoxicating liquor when he .tl£at person has a blood-alcohol 
level of 0.08'\ or more by weight. 

D. Percent by weight of alcohol in the blood shall be based 
upon grams of alcohol per one hundred milliliters of blood. 

6. Administration of t.est.s. Persons conducting analysis of 
46 blood 9F -'- breath or urine for the purpose of determining the 

blood-alcohol level shall QLJll"ug ~nceJltratio_n mu~t be certified 
48 for this ~c_b purpose by the Department of Human Services under 

certification standards to be set by that department. 
50 

Only a duly licensed physician, registered physician's assistant, 
52 registered nurse or a person certified by the Department of Human 

Page 4-LR1278(3) 



CUMMITTEE AMENDMENT .. # .. to H.P. 814, L.D. 1126 

Services under certifjcation standards to be set by that 
2 department, acting at the request of a law enforcement officer, 

may draw a specimen of blood for the purpose of determining the 
4 blood-alcohol level 9L.....dr.Y~o..P.~rati2.n of a person who is 

complying with the duty to submit to a sJ.999-aJ.e9R9J. ct.l_emical 
6 test. This limitation sRaJ.J. 9...Qll. not apply to the taking of 

breath ~rine specimens. When a person draws a specimen of 
8 blood at the request of a law enforcement officer, that person 

may issue a certificate which states that the person is in fact a 
10 duly licensed or certified person as required by this paragraph 

and that the person followed the proper procedure for drawing a 
12 specimen of blood [or the purpose of determining the 

blood-alcohol level ~r\l~Q~ntrati_Q.n. That certificate, 
14 when duly signed and SWOt-n to by the person, sRaJ.J.--se II 

admissible in evidence in any court of the State. It is prima 
16 facie evidence that the person was duly licensed or certified and 

that the person followed the proper procedure for drawing a 
18 specimen of blood for t:Re---p-\u:t~G-s-e----ot---.e.e-te-£mi£-i£~---t:Re 

sJ.999-aJ.s9R9J.--JeveJ7 chemical testing unless, with 10-days' 
20 wr i tten notice to the prosecution, the defendant requests that 

the person testify as to licensure or certification, or the 
22 procedure for drawing the specimen of blood. 

24 A law enforcement officer may take a sample specimen of the 
breath or urine of any person whom Re the officer has probable 

26 cause to believe has operated or attempted to operate a motor 
vehicle while under the influence of intoxicating liquor or drug~ 

28 and who is complying with the duty to submit to a s*999-a*e9R9* 
~hem~~ test, the sample specimen to be submitted to the 

30 Department of Human Services or a person certified by the 
Department of Human Services for the purpose of conducting 

32 chemical tests of the sample specimen to determine the 
blood-alcohol level or drug concentration thereof. 

34 
Only SileR _~l1at equipment as--.i:&- approved by the Department of 

36 Hwnan Services shall be used by a law enforcement officer to take 
a sample specimen of the defendant's breath or urine for 

38 submission to the Department of Human Services or a person 
certified by the Department of Human Services for the purpose of 

40 conducting tests of the sample specimen to determine the 
bloou-alcohol level or drug co~~on thereof. Approved 

42 equipment sRa*J. !!l.Y.tl have a stamp of approval affixed by the 
Department of Human Services. Evidence that the equipment was in 

44 a sealed carton bearing the stamp of approval shall be accepted 
in court as prima facie evidence that the equipment was approved 

46 by the Department of Human Services for use by the law 
enfOl-CeJ",~nt officer to take the sample specimen of the 

48 defendant's breath or urine. 

50 As an al ternative to the method of breath testing described in 
this subsection, a law enforcement officer may test the breath of 

52 any person whom there is probable cause to believe has operated 
or attempted to operate a motor vehicle while under the influence 
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COMMITTEE AMENDMENT .. f} .. to H.P. 814, L.O. 1126 

of intoxicating liquor Q~d~~~ by use of a self-contained, 
2 breath-alcohol testing apparatus to determine the blood-alcohol 

level, provided the testing apparat.us is reasonably available. 
4 The procedures for the operation and testing of self-contained 

breath-alcohol testing apparatuses shall be as provided by 
6 regulation promulgated by the Department of Human Services. The 

result of any such test shall be accepted as prima facie evidence 
8 of the blood-alcohol level in any court. 

10 Approved self-contained, breath-alcohol testing apparatus shall 
have a stamp of approval affixed by the Department of Human 

12 Services after periodic testing. That stamp of approval shall be 
valid for a limited period of no more than one year. Testimony or 

14 ot.her evidence that the equipment was bearing the stamp of 
approval shall be accepted in court as prima facie evidence that 

16 the equipment was approved by the Department of Human Services 
for use by the law enforcement officer to collect and analyze a 

18 sample specimen of the defendant's breath. 

20 Failure to comply with any provisions of this subsection or with 
any regulations promulgated in this subsection shall not, by 

22 itself, result in the exclusion of evidence of blood-alcohol 
level or d~ug concentra~, unless the evidence is determined to 

24 be not sufficiently reliable. 

26 It is the intent of the Legislature that savings realized through 
the use of self-contained breath-alcohol testing equipment shall 

28 be used for programs in the area of highway safety, with priority 
to be given to programs involving alcohol education and 

30 rehabilitation. It is also the intent of the Legislature that 
local law enforcement departments may be equipped, according to 

32 local needs, with breath-testing equipment, as described in this 
section, as provided by the Department of Public Safety and 

34 approved by the Department of Human Services. Testimony or other 
evidence that any materials used in operating or checking the 

36 operation of the equipment were bearing a statement of the 
manufacturer or of the Department of Human Services shall be 

38 accepted in court as prima facie evidence that the materials were 
of a composition and quality as stated. 

40 
A perRon certifie<'l by the Maine Criminal Justice Academy, under 

42 certification standards to be set by the academy, as qualified to 
operate approved self-contained, breath-alcohol testing 

44 apparatuses may operate those apparatuses for the purpose of 
collecting and analyzing a sample specimen of defendants' breath. 

46 
9-A. __ Drug_.impjJirl1!enJ~ __ ~~~s~~~epJ;:. If a law~f9X.~emJ!Jtt 

48 Q_U.i_cer ceu....Hied as a drug recognition technician by the Maine 
~riminal Justice Academy conducts a drug imp!llLment assessment, 

50 the officer's testimony about that assessment is admissible in 
court as evidence of operating under the influence of 

52 intQxic~t.ing liquors or drugs. If the drug recognition 
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COMMITTEE AMENDMENT .. A .. to H.P. 814, L.D. 1126 

.tlli=huis,;j.-'~JLl1~L p~oIL<tQ.1e cause~o_belie~Jlat a persQJl.J.!L..Y..nder 
2 J..he iuflMence of a dru9-Q!J.!e.L....tl!an alcohol, any cQmbinatiQn of 

.clrugs--2.th.er than q~ol or any combination of alcohol ami one 
4 9-L...!ngre dru~t.her tha.n alcohol, that person has a duty to 

~bmi t._~~.'p-Ie.t.e a blQ.Q..Q.---.9_LJ,lr in~L.s~te...Q_ru~_J;~Qru.9 
6 recognition technician to determine that person's drug 

~~~e~~ion_. __ T~i_~ybs~ion is effective March 1, 1991. This 
8 subsection is repealed June 1, 1995. 

10 §-~ul...~ .• __ No later tp.~rLNove!l!ber L 1990, tpe D.ep'artm...Emt 
Qf Hwnan Services shall adopt rules reg~lating sample collection 

12 g.n!;:l __ ~ng procedures tpe dep.sil:...tmenLJind.s ner;essary or 
s:lesirable to e_IlSJ!re accurate and reliable testing and to protec..t 

14 .tpe-pr.ivacy of the person providing the sample. The rules must 
include: 

16 

18 

20 

22 

24 

26 

A. Stq.ndard~{9~et_eJ'1!!i.ning when a sarulle is ~~ 
.reported as neSQ..tj.ve, based upo~andard~ specific to the 
.type and s..e..1l.sitivity of the test and the drug or category of 
drug screened; 

B. A reg~i~~e~t that only a law enforcement officer or law 
~Ilforc~.ment agency employee oL.!J.le same sex as the person 
p~ing the sample, or a health care practitioner, may 
observe the giving of a urine sample; 

C. A reS:lui.r~~....p...t......J;,h.a_t~rine samru,~l1Jgy._be.........cQ.l.le.~ed only 
28 within a law enforcement or health care facility; and 

30 D. A reg~.illment tn.at, at the regJ-lest and e~p-ense of t~ 
person charged with a violation of section l312-B, 

32 subsec~n 1, paragraph A, the department shalLn~_te a 
pQ.I.tioI1-Q.J_tj}~<JITI-V~ collec~IDil"~l.\ant to section 1312, 

34 subsection 6-A for that person's own testing. 

36 :;rll~dep-artme.11t __ I1}~.!&lLl.i..s_h rules gove..r.ning_the for!!!9.Lin wh.ich 
!,.he test resul.t~re repo{ted. At t~ime of adQption. the 

38 ~eQ£~tment shall furnis~~oint standing committee of t~ 
Legislature having jurisdiction over legal affairs with a copy 

40 for review of rules adopted under this subsection. 

42 7. Liability. No physician, physician's assistant, 
registered nurse, person certified by the Department of Human 

44 Services or hospital or other health care provider in the 
exercise of due care may be liable in damages or otherwise for 

46 any act done or omitted to be done in performing the act of 
collecting or withdrawing specimens of blood at the request of a 

48 law enforcement officer pursuant to this section. 

50 8. Evidence. The gL~.9-.c.Q!l~_e.11trQJ;1...Q1L........Qr pe rcen tage by 
weight of alcohol in the defendant's blood at the time alleged, 

52 as shown by the chemical analysis of his that person's blood 9F L 
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COMMITTEE AMENDMENT .. ~ .. to H.P. 814, L.D. 1126 

breath or urig~, or by results of a self-contained, 
2 breath-alcohol testing apparatus authorized by subsection 6, 

shall-se is admissible in evidence. 
4 

When a person, certified under subsection 6, conducts a chemical 
6 analysis of blood or breath for the purpose of determining 

blood-alcohol level, he ~c;l.nSlJ,ys..t may issue a certificate 
8 stating the results of the analysis. That certificate, when duly 

signed and sworn to by the certified person, shall be admissible 
10 ill evidence in any court of the State. It shall--be- II prima 

facie evidence that the person taking a specimen of blood was a 
12 person authorized by subsection 6, that the equipment, chemicals 

and other materials used in the taking of the blood ~l,l_fj.~_~ 

14 specimen or a breath sample were of a quality appropriate for the 
purpose of producing reliable test results, that any equipment, 

16 chemicals or materials required by subsection 6 to be approved by 
the Department of Human Services were in fact approved, that the 

18 sample tested by the person certified under subsection 6 was in 
fact the same sample taken from the defendant and that the ~1!9 

20 concentration or percentage by weight of alcohol in the blood of 
the defendant was, at the time the blood e!' .L breath or urine 

22 sample was taken, as stated in the certificate, unless with 10 
says ~ written notice to the prosecution, the defendant 

24 requests that a qualified witness testify as to any of the 
matters as to which the certificate constitutes prima facie 

26 evidence. The notice shall specify those matters concerning 
which the defendant requests testimony. 

28 
A person certified under subsection 6, as qualified to operate a 

30 self-contained, breath-alcohol testing apparatus for the purpose 
of determining blood-alcohol level, may issue a certificate 

32 stating the results of the analysis. That certificate, when duly 
signed and sworn to by the certified person, shall be admissible 

34 in evidence in any court of the State. It shall be prima facie 
evidence that the percentage by weight of alcohol in the blood of 

36 the defendant was, at the time the breath sample was taken, as 
stated in the certificate, unless, with lO-Qays~ ~d~ written 

38 notice to the prosecution, the defendant requests that the 
operator or other qualified witness testify as to the results of 

40 the analysis. 

42 Transfer of sample specimens to and from a laboratory for 
purposes of analysis may be by certified or registered mail, and 

44 when so made shall be deemed to comply with all requirements 
regarding the continuity of custody of physical evidence. 

46 
The failure of a person to comply with the duty required by this 

48 section to submi t to a slees-aleehel ~..i..ill. test shall be 
admissible in evidence on the issue of whether that person was 

50 under the influence of intoxicating liquor or drl,l.9~. If the law 
enforcement officer having probable cause to believe that the 

52 person operated or attempted to operate a motor vehicle under the 
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COMMITTEE AMENDMENT .. A .. to H.P. 814, L.D. 1126 

jnfluence of intoxicating liquor Q.r dL1.,\9~ fails to give either of 
2 the warnings required under subsection L the failure of the 

person to comply with the duty to submit to a-BJee4-aJ€eaeJ--t-e-s-t 
4 tl!!L.ctlem~l_t~tJi shall not be admissible, except wheFe wh!itIl a 

test was required pursuant to subsection 1L paragraph D. If a 
6 fa.i lure to submit to a eleeEl-aleehel ~k£l test is not 

admitted into evidence, the court may inform the jury of the fact 
8 that no test result is available. 

10 If a test result is not available for a reason other than failing 
to comply wi th the duty to submit to a s:leeEl-a:leehel ~b.emical 

12 test, the unavailability and the reason shall be admissible in 
evidence. 

14 

8-11.. Statements by accused. Any statement by a defendant 
16 that he tb~efendant was the operator of a motor vehicle, which 

he llie defendant is accused of operating in violation of former 
18 subsection lOr Q.[ section 1312-8 eF-~.J~-2--{:, shall be admissible 

in a proceeding under former subsection lOr Q.[ section 1312-8 eF 
20 ;n16-G, if it was made voluntarily and is otherwise admissible 

under the United States Constitution or the Constitution of 
22 Maine. The statement may constitute sufficient proof by itself, 

wi thout further proof of corpus delicti, that the motor vehicle 
24 was operated and was operated by the defendant. 

26 9. Payment for tests. Persons authorized to take specimens 
of blood at the direction of a law enforcement officer and 

28 persons authorized to perform ehelRieal blood-alcohol tests of 
specimens of blood or breath shall be paid from the General 

30 Fund. 

32 

34 

36 

38 

40 

42 

44 

46 

48 

50 

52 

11. Accidents and officer's duties. 

A. After a person has been charged with operating or 
attempting to operate a motor vehicle under the influence of 
intoxicating liquor or drugs or with a blood-alcohol level 
of 0.08"b or more, the investigating or arresting officer 
shall investigate to determine whether the charged person 
has any prior convictions under former seel:ieR--~~~~., 

subsection 10, former section 1312-8 or section 1312-8 and 
has any previous suspensions of license or privilege to 
operate for failure to comply with the duty to submit to and 
complete a che.mical test to determine the level of 
blood-alcohol or drug_c9.p.centr~.tJon. As part of his the 
investigation, the officer shall make the necessary 
inquiries of the Secretary of State. 

B. A law enforcement officer may arrest, without a warrant, 
any person the officer has probable cause to believe has 
operated or attempted to operate a motor vehicle while under 
the influence of intoxicating liquor or drugs if the arrest 
occurs within a period following the offense reasonably 
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COMMITTEE AMENDMENT "~,, to H.P. 814, L.D. 1126 

likely to result in the obtaining of probative evidence of 
blood-alcohol level Q.L..Q]:ug concentration. 

D. NotwiLhstanding any other provision of this section, 
each operator of a motor vehicle involved in a motor vehicle 
accident which results in the death of any person shall 
submi t to and complete a chemic.aJ.. test to determine that 
person's blood-alcohol level or dI..Y9 conc_e_ntration by 
analysis of SliSR blood 91' L breath or urine. A. law 
enforcement officer may determine which type of test shall 
be administered and shall report any failure of a person to 
submit to or complete a test at the officer's request to the 
Secretary of State by written statement under oath. The 
resul t of a test taken pursuant to this paragraph is not 
admissible at trial unless the court is satisfied that 
probable cause exists, independent of such test result, to 
believe that the operator was under the influence of 
intoxicating liquor or drugs or had excessive blood-alcohol 
level. 

The Secretary of State shall suspend, for a period of one 
22 year, the license or permit to operate, right to operate a 

motor vehicle and right to apply for or obtain a license, 
24 pursuant to section 2241, subsection 1, paragraph N, of any 

person who fails to submit to or complete a test. The scope 
26 of auy hearing the Secretary of State holds pursuant to 

section 2241 sRa~~--4B€I~ee iP~~ whether there was 
28 probable cause to believe that the person was the operator 

of a motor vehicle involved in a motor vehicle fatality and 
30 whether that person failed to submit to or complete a--t-e-s-t 

~hfMlli_G..-Q.l __ t~_s!& to determine the blood-alcohol level Q.r drug 
32 concentntion. If the person shows, after hearing, that he 

the p~ was not under the influence of intoxicating 
34 liquor or drugs or that Re .tb~ person did not negligently 

cause the death, then any suspension shall be r"emoved 
36 immediately. 

38 12. Implied consent to chemical test.s for operators of 
conwnercial motor vehicles. A.ny person who operates or attempts 

40 to operate a commercial motor vehicle within the State sRa~~-Rave 
ha.§. the duty to submit to and complete a test to determine the 

42 blood-alcohol level by analysis of blood or breath, if there is 
probable cause to believe that the person has operated or 

44 attempted to operate a commercial motor vehicle while having 
0.04~ or more by weight of alcohol in the blood. The provisions 

46 of this section SRB!! apply, except that in all cases probable 
cause shall be to believe that the person was operating or 

48 attempting to operate a commercial motor vehicle while having 
0.04~ or more by weight of alcohol in the blood and except that 

50 the suspension for failing to comply with the duty to submit to 
and complete the test sRa!!--be- II for a period of one year, 

52 unless the person was operating or attempting to operate a 
commercial motor vehicle containing hazardous materials, in which 
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case the suspension shall-~ i~ for a period of 3 years or, in 
2 the case of a 2nd or subsequent failure to submit to a test, a 

permanent suspension. 
4 

When a person's commercial driver's license is suspended under 
6 this section and is also suspended after the person has been 

adjudicated or convicted on charges ar~s~ng out of the same 
8 occurrence [or a violation of section 1312-8, the period of time 

that the person's commercial driver's license has been suspended 
10 under this section prior to the adjudication or conviction shall 

be deducted from the period of time of any suspension of the 
12 commercial driver's license ordered by the court or imposed by 

the Secretary of State. 
14 

Sec. 4. 29 MRSA §1312-B, sub-§2, ,A, as repealed and replaced 
16 by PL 1985, c. 412, §4, is amended to read: 

18 A. Except as provided in paragraph 8, in the case of a 
person having no previous convictions of a violation of 

20 former section 1312, subsection 10, former section 1312-8 or 
this section and having no previous suspension of license or 

22 privilege to operate for failure ,to comply with the duty to 
submi t to and complete a--t~--te--Qe.t,e.Fmi-ae--~,f}e...-leyel-~ 

24 el99Q-als9hel .ctlemical testing under section 1312 wi thin a 
6-year period, the fine shall mgy not be less than $300 and 

26 the court shall suspend the defendant's license or permit to 
operate, right to operate a motor vehicle and right to apply 

28 [or and obtain a license for a period of 90 days, which 
penalties may not be suspended. 

30 
Sec. 5. 29 MRSA §13I2-B, sub-§2, 1[8, as amended by PL 1987, c. 

32 791, §19, is further amended to read: 

34 B. In the case of a person having no previous convictions 
of a violation of former section 1312, subsection 10, former 

36 section 1312-B, or this section and having no previous 
suspension of license or privilege to operate for failure to 

38 comply with the duty to submit to and complete a--t-e-&t:--t.-e 
Qe~eF~iRe-~~-~~~~-9~e9Q-a~€9Ae~ ~emical testing under 

40 section 1312 within a 6-year period, the fine shall may not 
be less than $300, the sentence shall include a period of 

42 incarceration of not less than 48 hours and the court shall 
suspend the defendant's license or permit to operate, right 

44 to operate a motor vehicle and right to apply for and obtain 
a license for a period of 90 days, which penalties may not 

46 be suspended, when the person: 

48 

50 

52 

(1) Was tested as having a blood-alcohol level of 
0.15'\ or more; 

(2) Was driving in excess of the speed limit by 30 
miles an hour or more during the operation which 

Page 11-LR1278(3) 



2 

4 

6 

8 

10 

12 

14 

16 

COMMITTEE AMENDMENT .. It .. to H.P. 814, L.D. 1126 

resul ted in the prosecution for operating under the 
influence or with a blood-alcohol level of 0.080" or 
more; 

(3) Eluded or attempted to elude an officer, as 
defined in section 2501-A, subsection 3, during the 
operation which resul ted in prosecution for operating 
under the influence or with a blood-alcohol level of 
0.080" or more; or 

(4) Failed to submit to a chemical test for the 
determination of that person's blood-alcohol level 21: 

dr~g concentration, at the request of a law enforcement 
officer on the occasion which resulted in the 
conviction. 

Sec. 6. 29 MRSA §1312-B. sub-§2, ,C. as repealed and replaced 
18 by PL 1985, c. 412, §4, is amended to read: 

20 C. In the case of a person having one previous conviction 
of a violation of former section 1312, subsection 10, former 

22 section 1312-8 or this section, or having at least one 
previous suspension for failure to comply wi th the duty to 

24 submit to and complete a--te-s-t chemical testing to determine 
the level of blood-alcohol or drug concentration under 

26 section 1312 within a 6-year period, the fine shall may not 
be less than $500, the sentence shall include a period of 

28 incarceration of not less than 7 days and the court shall 
suspend the defendant's license or permit to operate, right 

30 to operate a motor vehicle and right to apply for and obtain 
a license for a period of one year, which penalties may not 

32 be suspended. 

34 Sec. 7. 29 MRSA §U12-B. sub-§2, ,G, as enacted by PL 1987, c. 

36 

38 

40 

42 

44 

791, §19, is amended to read: 

G. For the purposes of this section, a previous suspension 
of license of privilege for failure to comply with the duty 
t.o submit to and complete a-~~-t-~~-Ge&eFmiBe--the-~~-~~ 
eleee--al€9hel ~emical testing under section 1312 has 
occurred within the 6-year period if the date of the 
suspension is 6 years or less from the date of the new 
conduct which is penalized or for which the penalty is or 
may be enhanced. 

46 Sec. 8. 29 MRSA §1312-D. sub-§5. as amended by PL 1985, c. 
412, §6, is fUllher amended to read: 

48 
5. Restrict:ed l.icenses for suspension for failure to comply 

50 with duty to submit to chemical test. The Secretary of State may 
issue a restricted license or permit to any person whose license 

52 or permit has been suspended for a first failure to comply wi th 
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the duty to submit to a blees-aleeRel che~ test under section 
2 1312, subsection 2, if the conditions of issuance following a 

conviction or adjudication under section 1312-8 are met by the 
4 person and a period of suspension of not less than 90 days has 

elapsed. 
6 

Sec. 9. 29 MRSA §1312-D, sub-§5. as amended by PL 1989, c. 
8 514, §§17 and 25, is further amended to read: 

10 5. Restricted licenses for suspension for failure to comply 
with duty to submit to chemical test. The Secretary of State may 

12 issue a restricted license or permit to any person whose license 
or permit has been suspended for a first failure to comply with 

14 the duty to submit to a blees-aleeRel chemical test under section 
1312, subsection 2, if the conditions of issuance following a 

16 conviction or adjudication under section 1312-8 are met by the 
person and a period of suspension of not less than 90 days has 

18 elapsed. This subsection does not apply to any suspension of a 
commercial motor vehicle driver's license or permit to operate 

20 for failure to submit to and complete a test to determine the 
blood-alcohol level pursuant to section 1312, subsection 12. 

22 
Sec. 10. 29 MRSA §1312-D, sub-§8, as amended by PL 1985, c. 

24 412, §6, is further amended to read: 

26 8. Consecutive suspensions. Any suspension pursuant to 
this section or the former section 1312, subsection 10 or section 

28 1312-B or former section 1312-B, subsection 2 68all--be ~ 
consecutive to any suspension imposed under section 1312, 

30 subsection 2, for failing to comply with the duty to submit to a­
test-~~-ae~e£~iRe-~~~~-Je¥eJ-~~-~~~~~~-~~-e~ 

32 b~eat8 chemical testing required by this subchapter and chapter 
17. 

34 
Sec. 11. 19 MRSA §1312-1 is enacted to read: 

36 
~13l2-I. Drug recognition technicians 

38 
.!.~ruCLJe~i t,iQ.n te_c~.i~_.iAD_t@jll.hlq _ pX:99ram~~:t~_t.e.L 

40 .th9..n_~.ov~I1J.Q!tf L 1~9~tlliL-_b~~ of trustees of the Maine 
Criminal Justice Academy shall establish: 

42 

44 

46 

40 

50 

A. A prQgram that meets the National Highway Traffic Safety 
AQrDinistratiQIL...g.uidelines for training and certification of 
drug recognition technicians: and 

B. E,Ugj,bj,li tY...-.21:andards f~ission of law enfQLcement 
9JLice~_t~the program thi;l,t are consistent with National 
Hj.gl1w.ay~.rQ!'U.~affU;y Administration guidelines and that 
ensure that trainees are: 

Page 13-LR1278(3) 



2 

4 

6 

COMMITTEE AMENDMENT .. ~ .. to H.P. 814, L.D. 1126 

Jl~4~W enforGemen~!ficers who have demonstra~ed 

p-J.:..oficiency an~~perience in standardized field 
_~_obr iety--1;.e~tjJly_aJld the abili_t.L.-t.~mplet~M 

t:.r~iIling and function as drug recognition technicians; 
and 

n.L_.em-pJoyed by la~ enfor<;;_eJ1len~.9.en(::.ies thM...llav~b~ 

B Jacilitie~_e..q1,lipm!U1_t..-Pg!LQ..ther resources necessa:r;:Y--i.Q.:r. 
th~ ____ eff~tive functioning of drug recognition 

10 technicians. 

12 ]._. __ S~J.~~_tAQ.~_ot_tl"j),ine~s_,-_'I.be COlTUT!issio.ner of Pup_Hc 
S9fet-y-~.tH~11 sele~...!.ru'_tI"aini_ng as drug recQgni.tion techni~ 

14 member-s of the Sn.t.e Police and other law enforcement officers 
who meet the eligibility requirements. 

16 
J-,--QJ1A.l.~fi.~~iQJ;l~.L--QnlL-those 1 aw enUil..Gef!l.e1l~o_f f~~QQ 

18 ~~ke..s..~.!ully complete the training and certific..a.tion program 
establlihe.~pder this ~ection may conduct drug i!llpairment 

20 ~s§ments and offer testimony as drug recognition technicians 
under section 1312, subsection 6-A. 

22 
Sec. 12. 29 MRSA §J313-A, sub-§l, 1fC, as enacted by PL 1985, 

24 c. 331, is amended to read: 

26 C. There was probable cause to believe that the person was 
operating under the influence of intoxicating liquor Q.[ 

28 gru~ and failed to comply with his that persQ_~ duty to 
s ubm i t to and c omp 1 e tea - t. e 6 t.-~ ~ -4e-t.-e-r-mi-ne- -h4.-s- -b-1ood--a-1-aoho-1-

30 leyel required chemical testing; or 

32 

34 

Sec. 13. 29 MRSA §1313-A, sub-§2, as enacted by PL 1985, c. 
331, is amended to read: 

2. Content of report. The report required in subsection 1 
36 shall contain all relevant facts which formed the basis for the 

conviction of adjudication, including eleeEi-aleehel chemical test 
38 results if available. 

40 Sec. 14. 29 MRSA §1313-B. sub-§3, as enacted by PL 1987, c. 
791, §24, is runended to read: 

42 
3. Notice of suspension; reason and statutory grounds for 

44 suspension. The notice of suspension shall clearly specify the 
l-easun and statutory grounds [or the suspension, the effective 

46 elate of the suspension, the right of the person to request a 
hear iug, the procedure for requesting a hearing and the date by 

4B which that request for hearing shall be made. The notice of 
suspension shall also clearly state that a copy of the report of 

50 the law enforcement officer whieh !.h.a.t. formed the basis of the 
decision to suspend and a copy of any eleeEi-aleehel chemical test 
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ee!'t;i~ieat;e ~!!_r_tj.fi~a,t~_§. submitt.ed will be provided to the person 
2 upon request to the Secretary of State. 

4 Sec. 15. 29 MRSA §1313-B, sub-§5, as enacted by PL 1987, c. 
791, §24, is amended to read: 

6 

5. Bearing: issues. The only issues at the hearing are 
8 whether, by a preponderance of the evidence, the person suspended 

operated a motor vehicle, whether the person's negligent 
10 operation caused the death of another person, and whether on that 

occasion the operator was under the influence of intoxicating 
12 liquor or drugs, had an excessive blood-alcohol level or may be 

penalized for his refusal to submit to a required chemical test 
14 t9-ee~e~miHe-~-&~~~-*eve* ~~g. The provisions of 

section l3l1-A, subsection 8, paragraph C apply. 
16 

Sec. 16. Allocation. The following funds are allocated from 
18 Other Special Revenue funds to carry out the purposes of this Act. 

20 1990-91 

22 HUMAN SERVICES, DEPARTMENT OF 

24 Bureau of Health 

26 

28 

30 

32 

34 

36 

)8 

Positions 
Personal Services 
All Other 
Capital Expenditures 

Provides funds for a part-time Chemist II 
position in the Public Health Laboratory 
effective March 1, 1991, supplies and 
related expenses. 

DEPARTMENT OF HUMAN SERVICES 
TOTAL 

( .5) 
$5,346 

5,500 
590 

$11,436 

Sec. 17. Effective date: repeal. Section 9 of this Act takes 
40 effect on January 1, 1991. Section 8 of this Act is repealed 

January 1, 1991. 
42 

44 FISCAL NOTE 

46 It is anticipated that dedicated revenue to the Department 
of Human Services will increase approximately $11,436 in fiscal 

48 year 1990-91 from fees charged by the Public Health Laboratory to 
perform the required testing. The fee per test will be based 

50 upon the cost per sample taken and will be charged to the 
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appropriate 
prosecuting 
goverrunent. 

district 
the case 

attorney's 
and will have 

office 
to be 

responsible for 
absorbed by county 

Also, it is anticipated that federal funds from the National 
6 Highway Traffic Safety A&ninistration will be available in fiscal 

year 1990-91 to purchase a gas chromatography-mass spectrometry 
8 machine for the Public Health Laboratory. This bill will 

increase the workload on the current equipment, which is 
10 approximately 11 years old, and necessitates the purchase of 

another machine to ensure the means to conduct the tests. The 
12 National Highway Traffic Safety Administration will provide the 

trainers and course materials for the drug recognition technician 
14 training at no cost to the State. Federal funds will be 

available for other related training costs. An allocation of 
16 these funds will be necessary once the grant has been awarded. 

In addition, it is anticipated that National Highway Traffic 
18 Safety funds will be available for the purchase of test kits 

needed to conduct chemical testing. The Criminal Justice Academy 
20 will establish the training program within its resources.' 

22 
STATEMENT OF FACT 

24 
By defining some often-used phrases in the Maine Revised 

26 Statutes, Title 29, section 1310, this amendment simplifies some 
awkward language in the original bill. This amendment does not 

28 change the requirement for probable cause prior to obtaining a 
blood or urine specimen and testing for drugs. It does not alter 

30 the requirement that the Department of Human Services promulgate 
rules regulating test procedures, licensing of labs or persons 

32 doing the analyses, reporting of results and setting of minimum 
concentrations before a drug analyses can be reported as 

34 positive. This amendment requires the department to adopt rules 
aimed at providing maximum protection of the rights of privacy of 

36 individuals who give blood or urine samples. In addition, the 
amendment postpones the effective date of provisions authorizing 

38 drug recognition technicians to request blood or urine samples to 
March 1, 1991, to allow time for adoption of rules governing 

40 collection and handling of samples. 

42 The amendment requires the Maine Criminal Justice Academy to 
establish a program that meets guidelines estalJlished by the 

44 National Highway Traffic Safety Administration for training and 
certification of drug recognition technicians. In addition, the 

46 amendment requires the academy to set standards for admission to 
the program. This amendment specifies that standards must ensure 

48 that only law enforcement officers who have skill, training and 
experience in enforcing operating-under-the-influence laws and 

50 who are employed by a law enforcement agency with the necessary 
facilities, equipment and other resources are eligible for 

52 training as drug recognition technicians. The Commissioner of 
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Public Safety shall select eligible law enforcement officers to 
2 receive drug recognition technician training. 

4 This amenrlment also provides for statewide deployment of 
drug recognition technicians by removing provisions in the 

6 original bill establishing a pilot project. 

8 This amendment provides that a drug recognition technician 
may request a blood or urine test for drugs even if a breath test 

10 indicates the suspect has a blood-alcohol level at or over 0.08~. 

12 Lastly, this amendment adds an allocation and a fiscal note. 

Reported by the Committee on Legal Affairs 
Reproduced and distributed under the direction of the Clerk of the 
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