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114th MAl E LEGISLATU E 

FIRST REGULAR SESSION", 1989 

Legislative Document No. 910 

H.P. 668 House of Representatives, March 23, 1989 

Reference to the Committee on Energy and Natural Resources suggested and 
ordered printed. 

>d(?~ 
EDWIN H. PERT, Clerk 

Presented by Representative MITCHELL of Freeport. 
Cosponsored by Representative SIMPSON of Casco, Representative COLES of 

Harpswell and Representative ANDERSON of Woodland. 

STATE OF MAINE 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND EIGHTY-NINE 

An Act to Amend the Law Relating to Submerged Land. 



1 

3 

5 

7 

9 

11 

13 

15 

17 

19 

21 

23 

25 

27 

Be it el!1lacted by the People of the State of Marne as follows: 

Sec. 1. 12 MRSA §558-A, sub-§I, EjIEjIC al!1ld D are enacted to read: 

C. "Submerged land" means: 

(1) All land from mean low water or a maximum of 1650 
feet seaward of· the mean high-water mark, whichever is 
less, out to the seaward boundary of coastal waters as 
defined in section 6001: 

(2) All J,.f!.J),d9g1Q.~_tJl~ low-water mark of tidal rivers 
upstream to the farthest natural reaches of the tides; 

(3) All lan~!. below the natural low-water mark of ponds 
which in their natural state are 10 or more acres in 
size; and 

(4) All land lying below the low-water mark of those 
rivers that form the State's border with Canada. 

D. "Commercial fishing activity" means any activity 
inVOlving the landing or processing of shellfish, finfish or 
other natural products of the sea or other activities 
directly related to landing or processing shellfish, finfish 
or natural sea products, including fueling, loading or 
selling these products. 

29 Sec. 2. 12 MRSA §558-A, sub-§2, as amended by PL 1987, c. 765, 
§l, is further amended to read: 

31 
2. Leases. The director may lease,. for a term of years not 

33 exceeding 30 and with conditions he the director deems 
reasonable, the right to dredge, fill or erect permanent 

35 causeways, bridges, marinas, wharves, docks, pilings, moorings or 
other permanent structures on submerged and intertidal land owned 

37 by the State. The director may refuse. to lease submerged lands 
if the directgr determines that the lease will have a significant 

39 adverse impact on pUblic trust rights, public access, customs, 
uses and traditions. 

41 

43 

45 

47 

49 

51 

A. For fill, permanent causeways, bridges, marinas, 
wharves, docks, pilings, moorings or other permanent 
structures and for nonpermanent structures that occupy a 
total of 500 square feet or more of submerged land or occupy 
a total of 2,000 square feet or more of submerged land if 
used exclusively for commercial fishing activities: 

(1) The director shall charge the lessee a base rent 
that practically approximates the fair market rental 
value of the land. Fair market rental value shall be 
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based on the municipally assessed value for the 
adjacent upland. When the director determines that the 
adjacent upland is not an accurate indicator of the 
value of submerged land,' the director may· require an 
appraisal of the submerged land. The appraisal must be 
approved by the director and paid for by the applicant; 

(2) The director may adjust the base rent, decreasing 
it for desirable uses or increasing it for undesirable 
ones. In determining the desirablli ty of uses, the 
director shall consider the extent to which the use 
does not impair the future use .of the submerged or 
intertidal land for fishing, fowling or navigation;. 
needs to be loc.ated on the submerged land~ and exploits 
natural renewable resources of the water; 

( 3 ) ~Re - ~-i'H!-e~-e:£- -may- -~va1-1ffi-- ~e RI; s - -e>irt!:£y- -5- -ye-&F-s-r--~e ~ 
±.e ase s- --e-a1;e-J.=-ed. - --i-nt-o- - be.f"-e:£-e-;.. aR~:- .:.a-E-1;e-F-- ..Ju-.l-y- - -17 ~ - ± 9 84 T 

~e R I; S - :Sha.,l.,l- -no-t---e-~ -4¢--pe£ --?-€j-lliH:"t!:- -f-oo-t:- -i-ae-:r;.-e.a.se4 - by 
±Q%-~-a-t-i-ve-ly--fuF--eaeh-~--t;:aat;-:-£a-s---e-~",;siRee 
JY±Y--±7---1~~47--~~~~--~}u&t~-~~--t;:a~--eYmy±al;ive 

iBe~.ease--i-a--t.-he-"':YBi-tee.--S1;at;~s--C~--.p:£-i-£t!:--;J;RaeHT 

Ne1;wiI;Rsl;aRaiR~--t;:ai-s--1-~i-&r--i-f-~~-aFP:Fa-i-sa-l:--ef--I;Re 

. val ye -~ - ~he- ":'1-an<i --un€I:&.r--a- -new. --9:£- --e-Jri-s-t;i-~ - -il,e.a.s.e- - is· 
!,e~;Ee~meaT--&he---d-i-1-e-at-{H"--may--eRa~~e:""-a---1-ent--ha-s.e.e.--en. 

sYb!,a~a~~a!,Rs-..(-1-}":'-arid--(-6-~r- After October. L 1990, the 
director may revalue all existing ·rents to full fair 
market value. Rents may be adjusted annually until 
full fair market rental value is reached. Thereafter,' 
the director may revalue. rents every.5 years; 

(4) The director may a-lso .1easeT-~-e-r--&-!,e~iea_-e-f--no% 

mEi~e-~-han--S-'-yea~sT a buffer zone o'f not ;mQre ·than 30 
feet in width around a permanent structure loc'atedon 
submerged or intertidal land, provided the lease· is 
necessary to preserve the integrity and safety of the 
structure and the Commissioner of· Marine Resources 
consents to that lease; 

(5) No portion of any existing or' proposed lease may 
be subleased a;E1;e~-AQ~Qs-t-,.,l7--1~ f.or a period. of time 
of more than 5 years for the purpose of providing 
berthing space for any boat or .vessel. This 
subparagraph shall not apply to any existing sublease 
or assignments ·thereof or to any subleasing plan or 
arrangement approved by the .director prior to April 15, 
1988 T --!I'£-i-s--s-u.bpar"~-aph- -i-s--~e!,ea±ea- ~-1- -days--a-f.1;e-F--I;Re 
aa:leY~RRlenl;--e-f--&he--Fi£s-t--&egu-;l-a-r--Sessi-e-a"':'-e.f"-.:..t-he--±±4I;R 

be~is±a1;y~e; and 
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(6) The directqr may grant the proposed lease if the 
director finds that, in addition to any other findings 
that the director may require, the proposed lease: 

( a) Will not unreasonably interfere with 
navigation; 

(b) Will not unreasonably interfere with fishing 
or other existing marine uses of the area; and 

(c) Will not unreasonably diminish the 
availability of services and facilities necessary 
for commercial marine activities. 

~his-saBFaFa~FaFh-is-FeFealea~91-aays-af~eF-~he­

aajeaFBmeB~-ef-~he-~iFs~-Re~alaF-SessieB-ef-~he-

114~h-be~isla~aFeT 

The bureau shall promulgate rules pertaining to this 
subparagraph by March 15,' 1990. 

B. For dredging, impounded areas and underwater cables and 
pipelines, the director shall develop such terms and 
conditions as he the director deems reasonable. 

C. The director shall charge an administrative fee of $69 

$100 for each lease in addition to any rent. 

29 D. The director may establish a reasonable mlnlmum rent to 
which any lease is subject, but it shall not exceed $75 per 

31 year. 

33 Sec. 3. 12 MRS A §558-A, SlUIb-§3, as enacted by PL 1983, c. 819, 
Pt. A, §10, is amended to read: 

35 
,3. Easements. The director may grant, upon such terms and 

37 conditions as he the director deems. reasonable, Ba~--wi~heQ& 

valaaBle-~~~~~~-~~-feF-a-~~~~~&i&~~~~¥&-fee 

39 ef-$lBT assignable easements for a term of years not exceeding 30 
for the use of submerged and intertidal lands for the purposes 

41 permitted in subsection 2T--PHw~-€led--t-haA=--~ha~--u&e-I. The lessee 
shall pay an administrative fee of $50 for each easement at the 

43 time of processing and a registration fee of $25 due every 5 
years. The director may grant an easement for submerged lands if 

45 a structure: 

47 

49 

A. . Is for the exclusive benefit of the abutting 
owner for charitable purposes as defined in the 
States Internal Revenue Code, Section 501,. (c) (3); 
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B. Occupies a total of not more than 500 square feet of 
state-ewRea submerged land for any lawful purpose and is 
permanent; or 

C. Occupies a total of not more than 2,000 square feet of 
state-ewRea submerged land for the exclusive purpose of 
±aRaiR~-~--F~e€e66iR~-~~~~~r-~~~~~~~~-~~--RatYFa± 

pFeayets-e~-~he-~~~~-~~~-a~~~~~~ie&-aiFeet±y-Fe±atea 

te-~~-F~~p&~-e~--~~-e~-p£~€£~~£~-~~~~~r-EiREisa 

eF--RatYFa±--Sea--pFeayetsT--iRe±yaiR~--Eye±iR~T--±eaaiR~--eF 

se±±iR~-~he6e-p£tH:l~-e~£"'--EH:" commercial fishing activities .. and 
is permanent. 

Sec. 4. 12 MRSA §558-A, sub-§6, as enacted by PL 1983, c. 819, 
17 Pt. A, §10, is repealed and the following enacted in its place:. 

19 6. 'Constructive easements. The owners of all structures 
actually upon submerged and intertidal lands on October 1, 1975, 

21 shall be deemed to have been granted a constructive easement for 
a term of 30 years on the submerged land directly underlying the 

23 structure. Beginning on January 1, 1991, the. bureau shall 
undertake a registration program for all structures granted 

25 constructive easements. Constructive easements shall be sub~ 
to administrative and registration fees for easements pursuant to 

27 subsection 3. The director shall develop procedures, rules and 
registration forms necessary to accomplish this subse-ction. The 

29 bureau shall complete the registration of constructive easements 
on or before December 31, 1995. 

31 
Sec. 5. 12 MRS A §558-A, sub-§9 is enacted to read: 

.33 
9. Public compensation. The director may require a lessee 

35 to provide whatever is necessary and appropriate to compensate 
.the pUblic for loss or diminution of public access or public 

37 trust rights. Such provisions shall be in addition to any rental 
fees charged for private use of submerged lands. 

39 
Sec. 6. ABlocat.ioll1. The following funds are allocated from 

41 revenues derived from the Maine Revised Statutes, Title 12, 
chapter 202, section 557 to carry out the purposes of this Act. 

43 
1989-90 1990-91 

45 
CONSERVATION, DEPARTMENT OF 

47 
Bureau of Public Lands 

49 
JPublic Lands Management Fund 

51 
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positions 
Personal Services 
All Other 
Capital Expenditures 

DEPARTMENT OF CONSERVATION 
TOTAL 

(1) 
$35,000 

4,5,000 
15,000 

$95,000 

(1) 
$36,000 

45,000 
15,000 

$96,000 

, 9 Sec. 7., ,Allocation. The following funds are allocated from 

11 

13 

15 

17 

19 

21 

23 

27 

29 

,31 

33 

35 

37 

Other Special Revenue to: carry out the purposes of this Act. 

CONSERVATION, IDEPARTMENT,OF 

Bureau of Public Lands 

Public, Lands Management Fund , 

positions 
Personal Service~ 
All Other 
Capi~al Expenditures 

Provides funds fora 
Submerged Lands Coordinator, 
contractual services and' 
general operating expenses to 
adridnister the submerged land 
program. 

DEPARTMENT OF CONSERVATION 
'TOTAL 

FISCAL NOTE 

1989·90 

(1) 
$26,250 

18,000 , 
4,000 

$48,250 

1990·91 

(1) 
$36,000 

21,500 
4,000 

$61,500 

39 Enactment of this bill would: 

41 1. ,Require an allocation of other special revenue to the 
,Department of Conservation, Public Lands Management Fund, in the 

43, amount of $48,250 for fiscal year 1989-90 and $61,500 for fiscal 
year 1990-91; and 

45 
2. Result in an increase in other special revenue to the 

47 Department of Conservation, Public Lands Management Fund, in the 
amount of $17,000 for fiscal year 1989-90 and $52,000 for fiscal 

49 year 1990-91. This additional revenue would be derived from the 
proposed, adjustments to existing leases, neW leases at full fair 

51 'market value and anticipated admlnlstrative fees. 
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3 STATEMENT OF FACT 

5 
This bill incorporates recommendations from a working group 

7 on submerged land established as part of Public Law 1987, chapter 
765. That group recommended a new fee structure for submerged 

9 lands to correlate with the municipally assessed value for 
adjacent uplands. This increase in fees will be used to fund a 

11 submerged lands coordinator within the Department of 
Conservation, Bureau of Public Lands to administer the submerged 

13 land program. This bill also requires that all existing 
structures with constructive easements be registered and that 

15 landowners pay a registration fee and one-time administrative fee. 

17 The bureau I s authority to deny leases is clarified as well 
as the ability of the bureau to require applicants to compensate 

19 the public for any loss of public trust rights or public access. 
The repealing clause for prohibiting the rental of leases for 

21 marinas for more than 5 years is repealed. 
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