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L.D. 833

(Filing No. H-599)

STATE OF MAINE
HOUSE OF REPRESENTATIVES
114TH LEGISLATURE
FIRST REGULAR SESSION

COMMITTEE AMENDMENT "f?" to H.P. 609, L.D. 833, Bill, "An
Act Relating to Drug Testing"”

Amend the bill by striking out everything after the enacting
clause and before the statement of fact and inserting in its
place the following:

‘Sec. 1. 26 MRSA c. 7, sub-c. III-A is enacted to read:

SUBCHAPTER III-A
SUBSTANCE ABUSE TESTING
681 Pur : 1i ili
l. Pur « Thi h r is inten
A. Pr riva igh f indivi 1 empl es in
from un invasion m r r h the use
of substance abuse tests while allowing the use of tests
when m i ini r
Lest:
B Ensur h when e r T b
r r riv righ
£ m n hiev rel 1 n
T r 1 n
. Ensur h mpl w n roblem
r iv n r r h n T n £
h n n w ible.
2. Employer discretion. This subchapter does not regquire
r n T mployer n n in f
m lican An_em r W on uch
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COMMITTEE AMENDMENT "Z " to H.P. 609, L.D. 833

ing is_ limite 3 lish ici
which re lemental n n i nsi nt with this
subchapter.

i m . h r

n reven n ion of v in reemen
that vi r r pr i r lican han
i rovi hi

4 m ri reem munici i m

n rdinan nder i me r horj r latin n

m r’ n

5L___CQ_LIﬁQLi__ﬁQL___QL3__£BHL__Qi__S§§£§4___J£Ll__§_219¥m§_&
ntr he law hi hall n
men h hi h will 1 n m 1 r wh

hires employees to work outside the State.

1 h n in mplian
with thi r.

Other Q;sgip ; ne unaffected. his subchapter does not
prgvgn; ap_employer rom gs;ghllshlgg rules related to the
possession or use of §g§§;§nggs of abuse by employees, including
convictions for drug-related offenses, and taking action based
!EQE_i_1iQi~&AQQ_Qi_iB1_Qi_LhQ§ﬂ_LMlQ§L_SLSEEL__JKL__Q_iﬁbiﬁé_QQ

r h mpl r_ or

h i r isciplinar ion

F W ; 2ptions., This subchapter does not apply

the f n intersta motor
carriers.

2 Definition
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COMMITTEE AMENDMENT "Z* to H.P. 609, L.D. 833

As used in this subchapter, unless the context otherwise

indicates, the following terms have the following meanings.

1. Applicant. “"Applicant"” means any person seeking
m nt from i r. T rm in n rson usin
n em ncy’ v

2 Em "Empl " m wh mi

r r n r n i n mpl n
for nsideration of dir in or profit.

Em "E r'  mean n rson rtnershi
r n 1 1 1i or

4. Negati r 1t. " iy r 1 means a
h indi hat:
A £ n i h
sample: or
B. n £ r in the le in
n ration low_th f vel

i influen f
s £ rovi h h xi n f probable use
m n i wing:
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COMMITTEE AMENDMENT "/} " to H.P. 609, L.D. 833
7. Substance abuse test. "Substance abuse test’” means any
test procedure designed to take and analyze body fliuids or
m i Iom h r in h r n
. Th r incl ign
rmi - n lev from 1 £
indivi 1 X h.
" ”n” u
performed through the use of immunoassay technology., or a
h imi r r ur n
1 rov h D f B n rvi
n r n 1 which i
reli in r n f n
of abuse.
B. “Confirmation test"” n 2n s use_te
rform hrough h £ hrom raphy-mass
rom ver r
n £ b in n__initial sitiv
nin r
8. Substance of abuse., "Substance of abuse” means any
1 T r ir
metabolites.
A. "Alcohol" h ame meanin found in Title 28-A
section 2, subsection 2.
" " h m n in i 2
section 13702, subsection 9,
. " " h m found in Titl
17-A, section 1101, subsection 11.
T in r
m m r r h n
m mi in
mplian with n ken nder
n r 1 wi hi
ru r h X n e
m r's wri n \' I ion
Em rogr reguired. Before
ishi n r £ m e
with v 2 -tim m m hav
f nin mpl r
T m r r men rti in
in rativ i roqgr h rves the
mpl m n _on mpl
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COMMITTEE AMENDMENT "4 " to H.P. 609, L.D. 833

B. mployee assi rogr m rtif h
D n f B n v r uan
ion 7 rul hall nsur h h mplo
i rogr hav he n r n faciliti
v . . . n .
2 Wri licy. Bef n n nce s
testing program, an employer must develop a written policy in
ian wi i vidi f minimum:
A T r r n n £ n mpl 's
v i m n
available assistance, including the availability and
r u f m r' i r :
B. When n ing m r, including:
1 ription of which ition if an will b
. in n tion .
random r itr in nder ion 684
subsection 3: and
(2) The procedure to be followed in selecting
employees to be tested on a random or arbitrary basis
n ion u ion 3:
h 11 ion .
(1) The  collection of any sample for wuse in a
u n in medical
facili n rvi hysician licensed under
r r i nder
2 h m 1 ili includ
fi i i he work si
A ir m r
r r £
11 in rin X hat:
(a) An employer may require that an employee or

i v n longin her than

Page 5-LR1842(2)



11
13
15
17
19
21
23
25
27
29
31
33
35
37
39
41
43
45
47
49

51

COMMITTEE AMENDMENT " /I" to H.P. 609, L.D. 833

require the employee or applicant to remove their
clothing.
(3) No employee or applicant may be reguired to
provide a urine sample while being observed, directly
indi £1 ] €] individual:
D. h r £ 1 for in ufficient
inhibit d 3 ¥ ¢ th 1e:
E. l hai E 3 f ] Fficient
he s le from ri n verif he identi £ h
1 r H
F. Th n f u for:

G. The cutoff levels for bhoth screening and confirmation
tests at which the presence of a substance of abuse in a

le i n r v

(1) Cutoff levels for confirmation tests for marijuana

m n W n 2 n r £
-9~ r r nabinol-9-carboxyli i r

millili " : ]

The D r fH n rvi hall rul
under section 687 regqulating screening and confirmation
££ vels f r £ u includin
h for in 1 nder
ion r h nsur h level r
within known ran f meth n v

H. The consequences of a confirm itiv bstan

Page 6-LR1842(2)
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COMMITTEE AMENDMENT "3 " to H.P. 609, L.D. B33

13 h r £ L r for review un ign
Th m r n impiemen h 1i until the Departmen f
rov h licy. h m r shal nd f an
proposed change in an approved written policy to the Department
L r r review r ion Th mpl r m n

N ]m t ”:i :ha]ﬂgg !!Q;il ;bg Dgpazsmgng Q: !@QQ: approves ;hg
change. )

provide each employee with a copy of the written policy approved
r n nder ion n f thi

I h 1i k £ . h
m r 11 provi mployee with f an han in
wri n i b h r f L r nder
ion r h han k £ . If
licants are subj esti nder the wri n lic h

employer shall provide each applicant with a copy of the written

1i nder subsection 2 and a f this bchapter before

administering a substance abuse test to the applicant.

4 rohibi . m r m r ir
requ r mpl e or lican ign or agree
form or reem h :

A A v h m r from any potential liability
arising out of the imposition of the substance abuse test: or

B, Waive an employee's or applicant's rights or eliminate
or diminish an employer's obligations under this subchapter,

Any form or reemen rohibi his sub ion is void,

Thi r m m wi r irem £ thi
i r ing 1 ries. When the employer

r iv noti £ _th 1 r licant' 1 i

the emplover shall promptly send the segregated portion of

h n b r h
same chain of custody requirements applicable to testing of

the emplover's portion of the sample. The employee or

applicant shall pay the costs of these tests: and

B In f an empl h 1 ken
from the employee by a licens hysician registered

physician's assistant, registered nurse or a _person
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COMMITTEE AMENDMENT "[4" to H.P. 609, L.D. 833

certified by the Department of Human Services to draw blood

les. Th mpl r shall hav hi 1 for th
r icoh r marij m 1i if h
n £ h mpl r's wri n
1 . h m h le b
ken as pr d in a h mployver m n
n r 1 m_th £ o n f
these substances.
1 The D r n f B v m identif
u d under 7 h f
bd which an em m lood 1
in f in i rtm
rmin h uffici rrelation exi ween
h en f th in individual's blood
and i ffe upon the indivi 1 rforman
2 N m r m ir r b t that
n mpl r lican rovi blood for
substance abuse testing purposes nor may any employer
n n 1 1
vi in i r

i}_)__ep_l_;c_em_s_d_q___o_t__a_e the right to require the

T 1 rovi in thi
aragr
6. Oualified testing laboratories required. No employer
rm n inj red n f th
oyer' mpl . An empl r m rform reenin sts
ini r 13 if th mpl ! ing facilitie
1y wi h i n r j o ri nder this
. . h m \ . e e s e n
m wit] n e
r n i m rform in
ifi i h mp1l i wi hi ion.
A i r of th if3 h
American Boar Forensic Toxicol r American Boar
£ ini hemistry in x3 i mi
B. he 1 r m h wri n i r r n
r ur lear chain of
C.___The labor a;g 'd mgg; dem Q §§ ate §§§1§fgggg ry performance
in th r f1 n f N 1l Institute
n D h Am n P h r h
American A iation r Clinical Chemistr
D. The laboratory must comply with rules adopted by the
D rtm f Hum rvi r ion 7. _Th rul

shall ensure that:
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COMMITTEE AMENDMENT "f4 " to H.P. 609, L.D. 833

1 The 1 r b all licenses or
rtifi i h r nt fin n ssary or
X r 1

(2]} The _laboratory follows proper gquality control

r ur includin n limi

The internal review and certification process
for r 1 includin h ualifi ion £
the person who performs that function in _the

1 r ry:

i m im m in
daboratory: and
r i ken
nsure rel le (o] r lts

7. T ini T I A -ing laboratory shall perform a

r in mi mpl r for on
h n mpl r u
i ified. If r i is n ive, no further
est _ma e nduct n_that . If screenin e resul

i iti nfirmation hall e r m n h

L I r £ T 1 Thi ion
r in £ r
A. A laboratory report of test results shall, at a minimum,
State:
1 T name of T h rform he
or tests:
2 n nfirm itiv on _any tested
sample.
nl h mpl r lican nsen
1 hal ‘ r in n rical or
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COMMITTEE AMENDMENT "[+" to H.P. 609, L.D. 833

qu i ive form but shall nly th h
1t w iti rn iv
A estin 1 r r n h mpl r m
! nfirm v
reenin resu nn rmin h
] . includi ] limited
he meth f illin mp1l r r th
rm n i
W i whi r are provided to the
m r. Thi ivisi n s
r f :
T £ vel of the
confirmation test: and
4 An vailable information ncernin he margin of
n recision h h mpl
h n X n f
n r men n ion r f n
substance other than the specific substances of abuse that
m identifi
Th m I hall rom if h mploye or
lican f r 1t. n r s n
m r shall promptl rovi a
legible c¢opy of the laboratory report to the emplgoyee or

applicant.

C. The testing laboratory shall send test reports for
Mwww
n h h th mpl n

in isti m h r w w

d h mpl n identifi from the r rt.

he report shall include a §g2§ ate gg;gqorv for anv t_§L§
n n n r_ar r n e 84

subsection 3.

Th mpl hall h costs of all

§nh§g§ gg ahuse tests whlgh ; e employer requires, requests or

n mpl T 1i mi Except as

M__WMW

n itional nce

Page 10-LR1842(2)



11

13

15

17

19

21

23

25

27

29

31

33

35

37

39

41

43

45

47

49

51

COMMITTEE AMENDMENT "fA " to H.P. 609, L.D. 833

B h m if h resu in nfirme
iv r a £ f abuse ed
for in th .
Limitation on An empl r m ini r
su mpl b lican nl for the
f di verin h £ an n u likel
use impairm f th ser or the use of any scheduled
r N m r m hav n inister o)
n _employee or icant for th f discovering an ther
information.

1 R . D T n f H n rvi hall ado
any rules under section 687 regulating substance abuse testing
r r h i fi n irable nsur

r nd reli in ro the
riv righ m n 1 n
4. Im ition of s
1 T i £ 1i An employer m requir re
or lican mi stance abu s
nly if:
h lican h n ffer mplo n with h

mpl r; or

B. i ition on r f
i r which n w d for
m T um f rson hi r er £
m n r of 1 hir
mpl r in th T in months.

2. Prob in f em . An_ empl r ma
r r r r a n _empl ubmi a

n if th mpl r r 1 s
the employee.

A, he employee's immediate supervisor, other supervisory
MLMMMLLMM shall make

rmination of probabl se.
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COMMITTEE AMENDMENT "M " to H.P. 609, L.D. 833

A, The employer and the employee have bargained for
vision i i inin men i r
for r_af h £ iv i h r, that

provide for random or arbitrary testing of employees: or

B. Th mpl works in ition the nature of which
woul r n r h r £

£ the i r the empl e's -worker if th mployee
wer nder the i n . It is the

4. ng whil rgoing rehabil ion or tre nt.
While the employvee is participating in a substance abuse
rehabili ion pr ither f v n n
with or m ref 1 r' mp 1 assi nce

r r firm itiv 1 rovi in

n ion 2 ragr nd w nce use
ing m e n t h rehabili ion X reatmen
ider ] r h rovider.

A n r £ h

1 n T rogr h
testing.

B An em m i h n

nce ini r mployee whil
m i n r tr n
v n 2 _an
The r lts of any sub n u s inistered to
m e r f such ili ion or tr men
rogr m mpl r

« A n n on .

Acti ken n empl r i f n

ig limi vi in thi ion.

Page 12-LR1842(2)



COMMITTEE AMENDMENT "/ " to H.P. 609, L.D. 833

1 Bef i £ r lts. A m er m n
an employee with full pay and benefits or may transfer the

employee to another position with no reduction in pay or benefits

whi waitin n_empl ! r 1
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2. f i ion ul Thi ion
n_empl ! f firm itive r nd an
' : . r mi e
m r in mplian with thi ha r.

A. ] limi ion he Maine Human Righ Act
n r w_Or \"4 n 1 r m
nfirm itiv by 1 to mi a s

1 Refu hir n licant for empl ent:

2 Discharge an employee:;

4 Ch in m 's work ignment.

B. B kin n i ri in ragraph A in th

case of an employee who receives a confirmed positive

r n m r 11 rovi h mpl with n

9229_su__L1_Ju1_JxLJ;JLJauuL__SL__g;___gagt 6 _months in a

habili ion mpl
_&JL_MLJL&ﬁLQ_i__Mﬂiiiﬁ_iJée The employer may
k n h A if mp1l
r iv n nfirm sitiv result within 3
r fter rehabili ion r r n rovi
indi m 11 mpl

rehabilitation program as provided in _paragraph C,

£ h ici in
habili j by r i ion h m r
_éX._La_2__§_¥__éQLLQ___QQEQLALQQ__i___EQIQOIaph AA 1f the
mpl e choos r in rehabili rogram
h llowi rovisi 1

vail n m mpl i n

in tha rogr h mpl m enter a publi or
riv rehabili ion progr

Page 13-LR1842(2)
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COMMITTEE AMENDMENT " H{" to H.P. 609, L.D. 833

Ex h xten h r vered
health i r £ th
1i r riv e re ili ion hall be
ivi W h mpl n 1
the em ngzg has more than 20 full-time
r 11
f' in har f th mpl
11 i lan.
X h X r ver
by a group health ;ngg;gggg plan, an emglgzgr with
2 r fewer ll-tim mploye is n uired t
pay for any costs of rehabilitation or treatment
r_an i r iv rehabili ion .
2 m r m k any action described in
r h A whil mpl i rtici ing in
rehabilj ion rogr X h n m r m
h m ! wor r n h
m v ibl f
z No r ion by nef m d
w r j rehabhi ion
rogr vi r i r ire
m w 1 1
unavail for work for the purposes of
habili ion h 1 m 1 normal ick
v ngd v ion ti if . i h eri
3 Exce vided _in division (a), upon
successfully completing the rehabilitation program, as
rmi he rehabili ion or n vider
fter 1 i wi mpl mpl i
m ' vi ' wi
n nefi n nr
h m ' r n m itive r 1 k
h mpl 's return im ibl 1f the
vi rmin h
the employee  has not successfully completed the
habili i r withi mon f rtin
he progr h m r m tak n tion describe
in paragraph A.
{a) 1f the employee who has completed
rghggll;;gglgn previously worked in an employment
ition random_or rbi r stin
n_em ! wr' n i mpl
m r low mpl rn h
previous job if the employer hg ieves that the
employee may pose an unreason afety hazard
because of the nature of ;hg position. The
mpl r shall m fi i le work for
h employe immedi 1 r refusin h

Page 14-LR1842(2)
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COMMITTEE AMENDMENT "[1" to H.P. 609, L.D. 833
mpl ' r n vi ition. N
r ion m be m i h mpl ' revi

benefits or rate of pay while awaiting
reassignment to work or while working in a
position other thapm the previous job. The
employee shall be reinstated to the previous
iti r nother itign with an uivalent
r n nefi nd_ with no 1 of
withi m h r ni work

X . with t} ol ] ]
m h i n nfirmed
iv withi im from _a test

ini r nder thi h r.
D. _Thi ubsection do n r i an _employer to take any
disciplinary action against an employee who refuses to
bmi r iv a _single or r ed nfirmed
positive result or does not choose to participate in a
rehabiljitation program. This subsection is intended to set
mini rtuniti r 1 wi n ab

m r r hr h rehabili ion._ __An

employer may offer additional opportunities, not otherwise
. iolati " hi bl ; habili ton .

ntin m wi habili ion.

3. Confidentiality. This subsection governs the use of
. 1 . .

information acguired by an employver in the testing process.

A, Unless the employee or applicant consents, all
informat.i i m r in th in r s
i nfidenti m n releas an erson her
n r i W i ny n by
rsonnel mpl n rovider of rehabili ion
or treatment services upder subsection 2, paragraph C. This
ragraph n revent:
r £ _thi inf ion when r ir r
mj W including rel
under section 683, subsection 8, paragraph D: or
2 i i rmati i rievan
r ini iv hearin r ivil ion
r i i ition of e f
test results.
. Notwith ndin n law r 1 f n
r ir r r n
employer may not be used in any criminal progceeding.
. Review wri n polici

Page 15-LR1842(2)



COMMITTEE AMENDMENT "} " to H.P. 609, L.D. 833

1. Review required. The Department of 1-’ or shall re-iew
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each written policy or change to an approved ::licy submitted to
h r n m r u r ion ' v- "ection 2.

A. T r n h mine if th mpl- . #y's ritten
13 r ch i with 1 r snd shall
i i ly notif h m er wh mitted th olicy or

mji ion. h r nt fin h

1i hange d n m with thi ubcha r

if mpl r h

ifi r in which th i r_chan i fective.
B. _The department may request additional information from
an __emplover when necessary to determine _whether _ an
empl n ition m h iremen f ion 684
subsection 3. The ar n hall no rove any written
policy that provides for random or arbitrary testing of any
empl n ition h m r h fail o)
mon m h r irem f ion 84
ion 3.

2. Review procedure. The Department of Labor shall adopt

i 7 v i review

conducted under this section.
A, T hall i noti iven he
employees of any employer who submits a written policy to
nt f iew i i Th mpl
m bmit wri n mmen h rtmen hallengin

any portion of the employer's written policy, including the
proposed designation of any position under section 684,
subsection 3, paragraph B.

B. Nothing in this section requires a formal hearing to be
h n j h ission view of an empl r'

written policy.

. wi ndin i i h Main
Administrative Procedure Act, Title 5, chapter 375, does not
apply to reviews conducted under this section except that

mj ion r n r nder i
nm 1 vi i i h er 37
Subchapter VII.

§687. Rulemaking

1. D r n f H rvi . _The D rtmen f H n
Services shall adopt rules under the Maine Administrative
Procedure Act, Title 5, chapter 375, as provided in this
subchapter,

Page 16-LR1842(2)
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COMMITTEE AMENDMENT " " to H.P. 609, L.D. 833

______QEQLLE_QL of Labor. The Department of Labor shall

1 r Maine Administrative P ure A Title
r 37 rovi in thi r.

Coordination; deadline. The Department of Human
MMLMMMMMMMQ

n n r ion W h rul £ h
T vi T n
fL 11 initial r £ D mber 1, 1

All employers shall cooperate fully with the Department of
Labor., the Department of Human Services, the Department of Public
Safety and_any other state agency in programs designed to educate

empl s abou h nger f n nd abou blic
n riv rvi vailabl m who hav b nc

abuse problem.

. Vio ion remedi
vern forcem f thi ch T
R ies. n m r _who viol hi u er i
liabl n m i iscipli isch ased
on_that viglg:;gn for:
A An n 1 3 m ny 1 w s
B i men h mpl h mpl ! job with
full henefits:
-
C. Court costs: and
D R T ! h rt.
nfj iali iti h iabili
im n ion 1 n rson w viol ion 684
i 4 ragr r ion ion 3:
For fi fen i ] ivil nal n

SEL.Q&QQEd $1.000, payable to the affected employee, to be
recovered in a civil action; and

B, For any subsequent offense, is subject to a civil
£

nal £ 2 1
r ver in ivil action.

Har ment.. In addition to liabili imposed under

§g§§gg§;gn l, any employer who reguires or repeatedly attempts to
require an empl oyee or applicant to submit to a substan ce_abuse
test under conditions that would not justify the test under this
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h r r w with i n
requires an employee to submit to a substance abuse test under
i 4 ion 3:
A ] ivi l
1 h f ver i ivil
ion: an
. F n i mpl i
subject to a civil penalty of $2,000, payable to the
fe mpl be r ver in ivil ion,
4. E rcemen r f r r h ffecte
r i by Th

A. Coll h n half £ h mplovee r

employees: and

B. Supervise the payment of the judgment and the

reinstatement of the employee or employees.
§690. Report

The D r fL r sh e h t ndin
committee of the Legislature having Jjurisdiction over labor

n rch 1l n n th reafter.

h r hall:

1., List of employers. List those employers whose substance
abu in lici have n rov he D rtment of

2 Person whether m I ar
i 1 n r empl r h
r arbitr in h mpl o
whi i ici i ndom or arbitrar
i nder i i d ri he
ition j m_or arbitrar ing:
4. Results. Provide statistical data relating to the
reports received from m r indi i h n £
substance abuse tests administered by those employers in the
previous calendar year and the results of those tests: and
D ription riefl ri h neral n
r i workpl n s ing in the State.

Sec. 2. Transition. No employer may commence a workplace
substance abuse testing program after the effective date of this
Act until January 1, 1990. All workplace substance abuse testing
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programs in existence on the effective date of this Act may
continue operation until January 1, 1990. All workplace
substance abuse testing programs must comply fully with this Act
and rules adopted under this Act on January 1, 1990.

Sec. 3. Appropriation. The following funds are appropriated
from the General Fund to carry out the purposes of this Act.

1989-90 1990-91
JUDICIAL DEPARTMENT
Courts - Supreme, Superior,
District and Administrative
Positions (1) (1)
Personal Services $14,018 $18,6901
Provides funds for a clerk to
handle increases in the
courts' caseloads.
JUDICIAL DEPARTMENT o o
TOTAL $14,018 $18,691
HUMAN SERVICES,
DEPARTMENT OF
Bureau of Health
Positions (1) (1)
Personal Services $18,483 $25,050
All Other 2,000 2,500
Capital Expenditures 1,000
Provides funds for a Chemist
II position to establish
rules and monitor substance
abuse testing procedures.
DEPARTMENT OF HUMAN SERVICES o
TOTAL $21,483 $28,550
LABOR, DEPARTMENT OF
Regulation and Enforcement
Positions (1) (1)
Personal Services $16,530 $23,704
All Other 3,200 3,500
Capital Expenditures 590
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Provides funds for an

Assistant Labor and Safety
Inspector position to keep
records and perform field

inspection.
DEPARTMENT OF LABOR
TOTAL $20,320 $27,204
TOTAL - -
APPROPRIATIONS $58,821 $74,445"'

STATEMENT OF FACT

This amendment completely replaces the original bill and
makes the following changes.

1. The amendment provides an exemption for nuclear
electrical generating facilities. The amendment also exempts
intrastate motor carriers if substance abuse testing is performed
in conformity with the federal regulations governing the
administration of substance abuse tests to employees of
interstate carriers. This ensures that all motor carriers are
subject to the same testing guidelines regardless of whether they
are interstate or intrastate operators.

2. The amendment clarifies the definition of ‘'"probable
cause” to allow an employer to use an anonymous tip, information
related to an employee's drug use off duty and a work-related
accident as components of a finding of probable cause, so long as
other information is available to indicate that probable cause
exists. These factors alone are not sufficient to justify the
imposition of a substance abuse test on an employee under the
probable cause standard. It also deletes the requirement that an
employer identify any witness to any fact relied upon in the
determination of probable cause.

3. The amendment requires only employers with over 20
employees to provide an employee assistance program before
beginning a substance abuse testing program. These employers

must pay for any rehabilitation provided by the employee
assistance program to an employee who receives a positive test
result. The employer and the employee will split any uninsured
costs of rehabilitation or treatment provided from another
source. Employers with 20 or fewer employees are not required to
pay for any uninsured costs of an employee's rehabilitation.

4. The amendment permits an off-site medical facility to
require an employee to disrobe when providing a urine sample if
that is the facility's standard practice in all cases where a
urine sample is collected for any purpose. An employee may not
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COMMITTEE AMENDMENT "f} " to H.P. 609, L.D. 833

be required to disrobe if the sample is collected at an
employer's first-aid station.

5. The amendment reduces the minimum cutoff level for
marijuana confirmation tests from 50 to 20 nanograms.

6. The amendment rewrites the procedure to be followed in
testing an employee's portion of a sample by requiring the
employer to handle the sample under the same chain of custody
requirements that apply to the employer's portion of the sample
and further requires that the laboratory selected by the employee
must meet the requirements for testing laboratories under the
amendment. The test results from samples segregated at an
employee's request are provided directly to both the employer and
the employee.

7. The amendment allows applicants to be tested if they are
offered a position on a roster of eligibility as well as if they
are offered employment by an employer and clarifies that an
applicant does not have the right to request a blood sample to be
drawn in place of a urine sample for testing of alcohol and
marijuana, as is the case for employees. The amendment further
provides that an employer may conduct the initial screening test
for applicants if the employer's testing facilities meet the
requirements for testing laboratories under the amendment, other
than the requirements related to the director of the testing
laboratory. The amendment permits testing laboratories to
provide immediate negative test results for applicants but
retains the requirement that unconfirmed positive screening test
results for employees may not be identified by an employer.
Quantitative results for either a positive or negative test may
not be reported unless the employee or applicant consents. The
amendment further requires an employer to provide a copy of a
laboratory test report only upon request of an employee or
applicant.

8. The amendment clarifies an employer's ability to test
for any illegal drug as well as any substance likely to cause
impairment of the user.

9. The amendment broadens the list of persons who may make
a determination of probable cause by including an employer's
security personnel and by deleting the restriction that the
person determining probable cause must be familiar with the
employee's past behavior.

10. The amendment replaces the requirements for random or
arbitrary testing by allowing such testing for any employee who
is working in a position that would pose an unreasonable threat
to the health and safety of others if that employee was under the
influence of a substance of abuse. It is intended that this
provision be narrowly construed to include only those employment
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positions in which there is a strong possibility that serious
harm may result from an impaired person's performance on the job.

11. The amendment limits an employer's obligation to permit
an employee to participate in a rehabilitation program to 6
months. If the employee has not successfully completed the
program at that point, the employer may take disciplinary action
against the employee. The time period within which an -employer
will not be obligated to provide an opportunity for
rehabilitation following an employee's subsequent positive test
result is also extended from one to 3 years.

12. The amendment replaces the criminal penalties provided
in the bill for an employer's repeated violations with enhanced
civil penalties.

13. Finally, the amendment requires all employers to submit
their written substance abuse testing policies to the Department
of Labor for approval before they may begin testing under the
policies. The Department of Labor will provide by rule for an
informal review procedure that provides an employer's employees
an opportunity to <challenge any portion of the employer's
proposed policy.

Reported by the Committee on Labor
Reproduced and distributed under the direction of the Clerk of the

House
6/16/89

g

(Filing No. H-599)
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