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114th MAl E LEGISLATU E 

FIRST REGULAR SESSION ... 1989 

Legislative Document No. 813 

H.P. 595 House of Representatives, March 16, 1989 

Reference to the Committee on State and Local Government suggested and 
ordered printed. 

>d(?~ 
EDWIN H. PERT, Clerk 

Presented by Representative DUFFY of Bangor. 
Cosponsored by Representative JOSEPH of Waterville, Representative CAHILL 

of Mattawamkeag and Senator BERUBE of Androscoggin. 

STATE OF MAINE 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND EIGHTY-NINE 

An Act to Subject Municipal Rulemaking to Statutory Administrative 
Procedures. 



1 Be it enacted by the People of the State of Maine as follows: 

3· 30-A MRSA CO 124 is enacted to read: 

5 CHAPTER 124 

7 MAINE MUNICIPAL ADMINISTRATIVE PROCEDURE ACT 

9 SUBCHAPTER I' 

11 GENERAL PROVISIONS 

13 §2731o Short title; purpose 

15 1. Short tit..leo This cllapter shall be known and may be 
cited as the Maine Municipal Administrative Procedure, Act. 

17 
2. P~rpose. The purpose of this chapter is to protect 

19 private rights by providing the general pUblic with the 
opportunity for participation and oversight in the 

21 regulation-making process at the local level. In order to ensure 
that 'this opportunity will be available. this chapter reguires 

23 municipalities and guasi-municipal corporations to give public 
notice of regulation-making and to consider the comments of the 

25 general public prior to adopting regulations. 

27 

29 

31 

§2732. Definitions 

As used in this Act. unless the context otherwise indicates. 
the following terms have the following meanings. 

1. Agency. "Agency" means any body of municipal government 
33 authorized to adopt regulations and issue licenses, including a 

board. bureau. commission, department or officer of the municipal 
35 government and any guasi-municipal corporation as defined in 

section 2604. subsection 3. 
37 

39 

41 

43 

45 

47 

49 

51 

2. Agency member. "Agency member" mean_s an iu,gj.vidual 
appointed or elected to the agency who is charged with that 
Bgency's decision-making functions. It does not include counsel 
to the agency or agency staff. 

3. Final agency action. "Final agency action" means a 
decision by an agency: 

A. Which affects the legal rights. duties or privileges of 
specific persons; 

B. Is dispositive of all issues. legal and factual; and 

c. ~or ~hi~h no further recourse, appeal or review is 
provided within the agency. 
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4. License. "License" includes the whole or any part of 
any agency permit, certificate, approval, registration, charter 
or similar form of permission required by law which represents an 
exercise of the municipality's regulatory or police powers. 

7 5. Licensi:gg. "Licensing" means the administrative process 
resulting in the grant, denial, renewal, revocation, suspension 

9 or modification of a license. 

11 

13 

Ji • P art.y ..... __ "-=P'--'a"'r ... t"'Y.x-"_m'-!.!.'=e:..,a""n"'s"---'t"'he s pe c i f 1.=.' "'c~plo'-"'e-=r-"s'-'o"-'n"--"w'-'h""o"'-"'-s-"'e_l"'-"'e-'=g'-"a""'l 
£ights, duties or privileges are being determined in the 
proceeding. 

15 7. Regulation. "Regulation" means the whole or any part of 
every regulation, standard, code, statement of policy or other 

17 agency statement of general applicability, including the 
amendment, suspension or repeal of any prior regulation, that is 

19 or is intended to be judicially enforceable and implements, 
interprets or makes specific the law administered by the agency, 

21 or describes the procedures or practices of the agency. All 
regulations adopted after July 1, 1989, shall, to the maximum 

23 extent feasible, ap determined by the affected agency, use plain 
and clear English, which can be readily understood by the public. 

25 

27 

29 

31 

33 

35 

37 

39 

41 

A. "Regulation" does not include: 

(1) Policies or memoranda concerning only the internal 
management of an agency or the municipal government and 
are not judicially enforceable; 

(2) Decisions issued in adjudicatory proceedings; or 

(3) Any form, in§truction or explanatory statement Df 
policy which in it-self is not judicially enforceable, 
and which is intended solely as advice to assist 
pftrSOns in determining, exercising or' complying with 
their legal rights, duties or privileges. 

§2733. Inconsistent provisions 

Except where expressly authorized by law, any ordinance 
43 £KQ.vision existing on or adopted after the ·effective date of this 

section which is inconsistent ~ith this chapter shall yield and 
45 this chapter shall apply. 

47 §2734. Matters pending not affected 

.49 This chapter does not apply to: 
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1. Adjudicatory proc!;!edings. Adjudicatory proceedings 
commenced by filing of an application, request for a hearing, 
agency notice of a hearing or otherwise in accordance with law; 

5 2. Licensing proceedings. Licensing proceedings commenced 
by filing an application for a license, or renewal or reissuance 

7 of a license, or by notice of agency proceedings. affecting an 
existing license, before July 1, 1989; 

9 
3. Judicial review. Judicial review of any action under 

11 subsections 1 or 2; or 

13 4. Co11ec.tive bargaining. Municipal personnel regulations 
negotiated as part of any collective bargaining agreement. 

15 
§2735. Regulation making 

17 
1. Notice; public qgaring. Before adopting any regulation, 

19 the agency shall give notice as provided in section 2736 and m£Y 
hold a public hearing, provided that a public hearing shall bg 

21 held if otherwise required by law, charter or ordinance or 
requested by any 5 interested persons. 

23 

25 

27 

29 

31 

33 

35 

37 

39 

41 

43 

45 

2. Requi~ement~. 

requirements imposed 
conducted as follows. 

Any public hearing shall comply with any 
by law. Any public hearing shall be 

A. In the case of a regulation authorized to be 
more than one agency member, at least 1/3 of 

adopted by 
the agency 

members must be present. 

B. In the case of a reEulation authorized.to be adopted by 
a single agency member, the agency member shall conduct the 
hearing. 

3. Statements and arguments filed. When a public hearing 
is held, written statements and arguments concerning the proposed 
regulation may be filed with the agency within 10 days after the 
close of the public hearing, or within any longer time that the 
agency directs. 

4. R~levant information considered. The 
consider all relevant intormation available to 
statements and arguments filed, before adopting any 

agency shall 
it, including 
regulation. 

5. W~itten statement adopt~d. At the time a regulation is 
47 adopted, the agency shall adopt a written statement explaining 

the factual and policy basis for the regulation. The agency shall 
49 specifically address representative comments and state its 

rationale for adopting any changes from the proposed regulation, 
51 or failing to adopt suggested changes. 
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6. Effectiye date. No regulation, except emerg~ncy 

~~2.ulations adopt~d under section 2737, may become effective 
until at least 5 days after the regUlation is filed with the 
municipal clerk under section 2739; subsection 1, paragraph B. 

~7~.~ __ ~Adoption of regulation. No regulation may become 
7 effective unless: 

9 

11 

A. The agency adopts it within 120 days of the final date 
~h.ich data, views or arguments may be submitted to the 
agency for consideration in adopting the regulation; and 

13 B. The adopted regulation is approved by an attorngy 
admitted to the practice of law in this State for the 

15 municipality as to form and legality, as required by section 
2739, within 150 days of the final date by which those 

17 comments may be submitted. 

19 The final date for comments may be extended if notice of doing so 
~ublished before that final date, in. the consolidated notice 

21 referred to in section 2739. 

23 8. Appropriate reference to underlying federal and state 
law!? and· regulations. At the time a regulation is adopted, the 

25 agency shall refer with particularity to any underlying federal 
law or regulatJon or state law or rule which serves as the basis 

27 of the regulation. 

29 §2736. Notice 

31 1.. Notice of regulation-making without hearing. At least 
20 days before adopting any regulation without hearing, the 

33 agency shall deliver or mail written notice to: 

35 

37 

39 

41 

43 

A. Any person specified by charter or the ordinance 
authorizing the regulation making; 

B. Any person who has filed_within the past year a written 
request with the agency for notice of regUlation making; and 

c. Any trade, industry, professional, interest group or 
regional publication that the agency considers effective in 
reaching the persons affected. 

45 Notification to subscribers under paragraph B shall be by mail or 
otherwise in writing to the last address provided to the agency 

47 by that person. Subscribers under paragr..QJ?h B may request to 
receive a copy of each proposed regulation with the writt~n 

.49 notice. The agency shall provide the copy at the same time the 
notice is sent. 

51 
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Written notice shall also be given to the municipal clerk, by the 
deadline established by the clerk, for publication in _accordance 
with subsection 6. 

2. Not.ice of re9]!lation-makin9.---.Pear ing. When an agency 
holds a public hearing before adQpting a regulation, notice of 

Ithe hearing shall be given as described in subsections 1 and 6, 
using the date of the hearing to calculate the time periods 
involved. 

3. Contents of ngJ:ice. The notice shall: 

A. Refer to the legal authority under which the adoption of 
the regulation is proposed; 

B. State the time and place of any scheduled public hearing 
or state the manner in which a hearing may be requested; 

C. StC1,te the manner and time within which data, view:.s or 
arguments may be submitted to the agency for consideration, 
whether or not a hearing is held; 

D. If possible, contain the express 
regulation or otherwise describe 
proposed regulation, stating the 
involved and indicating where a 
regulation may'be obtained; and 

terms of the proposeg 
the substance of the 

subjects and issues 
copy of the proposed 

E. Refer to the substantive state or feqeral law or 
municipal ordinance to be implemented by the regulations. 

4. Copies ~:ropose~latioJls aV!,ij.lab.JJ~_-YP-Q!)._reque§t. 

33 At least 20 days before a hearing on any proposed regulation and 
at least 20 days before the adoption of any regulation without a 

35 hearing, the agency shall make copies of the proposed regulation 
available to persons upon request. 

37 

39 

41 

43 

45 

47 

49 

51 

5. Fee schedu;I.e. The agency may establi."",s",h,--,a",---=.f~e schedule 
for notice and for proposed regulations under subsection 1, 
paragraph B, imposing a cost reasonably related to the actual 
expense entailed. 

6. Publication. The municipal clerk shall: 

A. Arrange for the weekly publication of a consolidated 
notice of regulation making of all municipal agencie~L-Nhiph 
shall also include a brief explanation to assist the public 
in participating in the regulation-making process. Notice 
of each regulation-making proceeding shall be published once 
17 to 24 days before t~ublic hearing on the proposed 
regulation or at least 30 days before the last date on which 
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views and argwnents may be sul::!m.itted to the agency for 
consideration if no public hearing is scheduled; 

B. Des ignate certain newspapers, which together have 
general circulation throughout the municipality, as papers 
of record for the purpose of publishing notice under 
paragraph A. 

c. Designate one weekday as regulations day forpublication 
of notices on regulation making as set forth in this 
subsection; and 

D. Be reimbursed for the cost of publication of 
regulation-making notices by the agencies proposing the 
regulation making. The total costs of each consolidated 
publication will be prorated by the municil?al clerk among 
all agencies sUbmitting notice for a particular week. 

19 §2737. Emergency regulation making' 

21 1. Emergency. If the agency finds that immediate adoption 
of a regulation by procedures other than those set forth in 

23 sections 2735 and 2736 is necessary to avoid an immediate threat 
to public health, safety or general welfare, it may modify those 

25 procedures to the minimwn extent required to enable adoption of 
regulations designed to mitigate or alleviate· the threat found. 

27 Emergency regulations are subject to section 2739. 

29 2. Agency findings. Any emergency regulation spal..l 
include, with specificity, the agency's findings with respect to 

31 the existence of an emergency. These findings are subject to 
judicial review under section 2741. No emergency may be found to 

33 exist when the primary cause of the emergency is delay caused by 
the agency involved. 

35 
3. Emergency period. An emergepcy regulation is effective 

37 only for 90 days, or any lesser period of time specified in the 
enabling legislation or in the emergency regulation. After the 

39 emergency period expires, the regulation may not thereafter be. 
adopted except in the manner provided by section 2735. 

41 
§2738. Petition for adoption or modification of regulations 

43 
1. Petition. Any person may petition an agency for the 

45 adoption or modification of any regulation. 

47 2. Form designated. Each agen~halI designgte the :tQXm. 

for petitions under this section and the procedure for peti tion 
49 submission, consideration and disposition. 

51 3. Receipt of petition. 
received, the agency shall 

Within 60 days after a petition is 
either notify the petitioner in 
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writing of its denial, stating the reasons for the denial, or. 
initiate appropriate regulation-making proceedings. Whenever a 
petition to adopt or modify a regulation is submitted by 10q" or 
more of the total number of voters in the municipality who voted 
in . the last gubernatorial election, the agency shall initi_ate 
appropriate r.egulation-making proceedings within 60 days after 
receiving the petition. The petition must be verified and 
certified in the same manner provided in Title 2l-A, section 354, 
subsection.7, before its presentation to the agency. 

11 §2739. Filing and publication 

13 1. Requirements. With respect to every regulation adopted, 

15 

17 

19 

21 

23 

25 

27 

29 

31 

33 

35 

37 

39 

41 

43 

45' 

47 

the agency shall: 

A. Submit the regulation to an 
practice of law in this State 
apprDval as to form and legality. 

attorney admitted ipto the 
for the municipality for 

Ll) No person involved in the formulation or drafting 
of the proposed regulation may conduct the legal review 
required by this paragraph; 

B. File a certified copy of the re~ulation and th~ 

statement required by section 2735, subsection 6, with the 
municipal clerk in a form prescribed by the' Secretary of 

~ State. This form must be susceptible to frequent and easy 
revision; 

c. Supply, without cost or at actual cost, copies of each 
regulation to any person who has filed with the agency 
within the past year a written request to be supplied with 
all copies of the agency's regulations; and 

D. Publish~ursuant to the procedures St;lt for.th in section 
2736, subsection 6, a notice containing the following 
inf.ormation: 

(1) A statement that the regulation has been adopted; 

(2) The effective date of the regulation; 

( 3 ) A brief description of the substance of the 
regulation; and 

(4) The address where a copy may be obtained. 

2..,. Form. The agency shall print and compile and make 
49 available to any person, at each of its offices, for inspection 

at no charge and for copying with or without cost, as the ~gency 
51 determines, and for distribution free or at actual cost, complete 

Page 7-LR0945(1) 

( 

( 

\1 

( 



1 

3 

5 

7 

9 

11 

13 

15 

sets of regulations currently in effect and any of the items set 
out in section 2732, subsection 8, paragraph A, subparagraph 3. 

3. Municipal clerk. The municipal clerk shall: 

A. Mp.intain and make available at the clerk's office, 
inspection at no charge and for copying or purchase 
actual cost, current copies of complete regulations for 

for 
at 

all 
agencies filed in accordance with subsection 1, paragraph B; 

""B,-,._--"C"-,o.!.!m"-',p~i,-"l,-"e,-",-----,e,,-,d=l,,,-· -=t.L,---"index and arrange for publication and 
distribution all current regulations of municipal agencies. 
Compilations shall be supplemented or revised at least 
annually; and 

C. ~upply, at actual cost, annually updated c~ies of 
17 complete sets of regulations of an agency to any person who 

has filed with the municipal clerk within the past year a 
19 written reQuest for such sets of .. regulations. 

21 4. Record of vot~. Each agency shall keep, at its 
principal office, and make available for inspection to any 

23 person, a record of the vote of each member of the agency taken 
in regUlation-making proceedings. 

25 
§2740. Compliance 

27 
1. Regy1ations; exception. Regulations adopted in a manner 

29 other than that prescribed by section 2735, subsections 1, 2, 3, 
4 and 7 and by sections 2736 and 2737 are void, provided that 

31 insubstantial deviations from the reQuirements of section 2736 
shall not invalidate the regulation subsequently adopted. 

33 RegUlations in effect July 1, 1989, become void on July 1, 1990, 
unless originally adopted after notice pUblished in a newspaper 

35 of general circulation in some area of the State and opportunity 
for hearing or unless adopted in accordance with this chapter. 

37 

39 

41 

43 

2. Regulations not approved. Regulations not aJll!.Loved and 
filed in the manner prescribed by section 2739, subsection 1, 

paragraphs A and B, are void. Regulations in effect before Ju~ 
1, 1989, become void on December 31, 1990, unless filed with the 
municipal clerk in accordance with section 2739, subsection 1, 

paragraph B. 

45 3. Agency responsibility. This chapter does not relieve 
any agency of the responsibility of complying with any ordinance 

47 reQuiring that its regulations be filed with or approved by any 
designated person before they become effective .. 

49 
§2741. Judicial review of regulations 

51 

Page 8-LR0945(1) 



I 

3 

5 

7 

9 

11 

13 

15 

17 

19 

21 

23 

25 

27 

29 

31 

1. Judicial review. Any person aggrieved by an agency. 
regulation or an agency's refusal or failure to adopt a 
regulation where the adoption of a regulation is required by law 
may obtairt jUdicial review in accordance with the Maine Rules of 
Civil Procedure, Rule BOB. Insofar as the court finds that a 
regulation. exceeds the regulation-making authority of the agenG3{...L 
or is void under section 2740, subsection 1 or 2, it shall 
declare the regulation invalid. In reviewing any other procedural 
error alleged, the court may inv~lidate the regulation only if it 
finds the error to be substantial and related to matters of such 
central relevance to the regulation that there is a substantial 
likelihood that the regulation would have been significantly 
changed if the error had not occurred. If the court finds that 
the regulation is not procedurally invalid and not in excess of 
the agency's regulation-making authority, its substantive review 
of that regulation shall be to determine whether the regulation 
is arbitrary, capricious, an abuse of discretion or otherwise not 
in accordance with law. The phrase "otherwise not in accordance 
with law" applies only to the review authorized in the preceding 
sentence and shall not be construed to limit or replace in any 
way section 2733. In the event that the court finds that an 
agency has failed to adopt a regulation as required by law, the 
court may issue such orders as are necessary and appropriate to 
remedy such failure. 

2. Failure to seek judicial review. The failure to seek 
iudi~ial review of an agency regulatipn in the manner provided by 
subsection 1 may not preclude jUdicial review of a regulation in 
any civil or criminal proceeding. 

33 STATEMENT OIFFACT 

35 This bill subjects regulations of municipalities, including 
boards, bureaus, c~mmissions, departments and offices of 

37 municipal governments and regulations of quasi-municipal 
corporations to an administrative procedure similar to that of 

39 state agencies. According to this bill: 

41 

43 

1. Municipalities and quasi-municipal corporations are 
required to give at least a 20-day notice to the public with 
respect to regulations proposed by the municipality for adoption; 

45 2. Whenever municipalities and quasi-municipal corporations 
decide to hold a public hearing on a proposed regulation, notice 

47 of the hearing must be given at least 20 days before the date of 
that hearing;· 

49 
3. Following a public hearing held by a municipality or 

51 quasi-municipal corporation on a proposed regulation, the public 
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has 10 days to file written statements and arguments concerning 
the proposed regulation; 

4. Emergency regulations may be adopted to avoid an 
5 immediate threat to the public health, safety or welfare of the 

residents of the municipality. Emergency regulations must be 
7 filed and published as required for nonemergency regulations; 

9 

11 

13 

5. In order for a proposed regulation to become effective, 
a municipal regulation or the regulation of a quasi-municipal 
corporation must be adopted by the municipality or 
quasi-municipal corporation within 120 days from the date that 
comments may be submitted concerning the regulation; 

15 6. An attorney selected by the municipality or 
quasi-municipal corporation must approve the regulation in regard 

17 to form and legality; and 

19 

21 

7. The municipal clerk will 
municipal regulations and supplying 
persons who request copies. 

be responsible for filing 
copies of regulations to 
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