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L.D. 762

(Filing No. H1105)

STATE OF MAINE
HOUSE OF REPRESENTATIVES
114TH LEGISLATURE
SECOND REGULAR SESSION

HOUSE AMENDMENT "/?" to S.P. 289, L.D. 762, Bill, "An Act to
Establish the Maine Medical Malpractice Act"”

Amend the bill by striking out everything after the enacting
clause and before the statement of fact and inserting in its
place the following:

‘Sec. 1. 5§ MRSA §12004-1, sub-§§58-A, 58-B and 58-C are enacted

to read:
58-A, Medicine Medical Expenses 24 MRSA
Specialty Only §2982
Advisory
Committee
n An he-
siology
58-B, Medicine Medical Expenses 24 MRSA
Specialty Only §2982
Advisory
Committee
n Emergen-
Medicin
58-C, Medicine Medical Expenses 24 MRSA
Specialty Only §2982
Advisory
Commjttee
on Obstet-
rics and
Gynecology

Sec. 2. 24 MRSA §2857, sub-§3 is enacted to read:
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HOUSE AMENDMENT "/g" to S.P. 289, L.D. 762

2
4
6
8
10
12
14
2 oll r
16
18
20
22
24
26
B " ral rce” mean nefi i r
28 h im i ! nder from r
r n :
30
(1) _The federal Social § ity Act:
32
(2) Any state or federal income replacement,
34 disability, workers' compensation or other law designed
to provide partial or full wage or income replacement:
36
. . . i neom
18 m—"ﬂm‘w . : MM. ..
QL—“"—W LI_&RC_!'_._.‘I. u:_ng___d_;_s_ahLl;_tx' "
40 mwmw i id 1] ” . ] T ~
l X ] T life i n
42 benefits:
44 (4) Any contract or agreement of any group.,
. - hi r . i
46 pay for or reimburse the cost of medical, hospital,
T 1th r rvi r provide similar
48 benefits: or
50 (%) Anv _contractual or —voluntary wage _continuation

lan n m ur n h lan provi
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HOUSE AMENDMENT "/9” to S.P. 289, L.D. 762

b n mpl T r herwi r n r m
inten rovi W rin ri f di ili

. "D " mean mi

claimant's payments over the 2-year period immediately predating
. .

the personal ipnjury to the collateral source in the form of

Pr istin i i i For hi

H i rt _mak rmination
there is a previously existing contractual or statutory

obligati f th 11 ral urce h
benefits.
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HOUSE AMENDMENT "A"’ to S.P. 289, L.D. 762

5. Reduction of repayment to collateral source. The amount

payable by a plaintiff to any collateral source is reduced by a
rti f th v incurr intiff 3 h

SUBCHAPTER IX
LIMI N DAMA
7 Limi n i
1., Limitation. In an action for professional negligence as
fin in ion 2 n mi war
r in m n X 2 rial f th
m‘w ";.imi_'. "i.:u" 14&.: 'M.nlw. MM@—M h .
war n X r hall

Page 4-LR1322(7)



10

12

14

16

18

20

22

24

26

28

30

32

34

36

38

40

42

44

46

48

50

HOUSE AMENDMENT"%?M to S.P. 289, L.D. 762

4 Adj n f p. Effective February 1st of every

r inni in th ear 2 rin n f Insuran

rintenden hall r r h j n h 1 chan

For f i i " r Index" mean h

Consumer Price Index for Urban Wage Earmers and Clerical Workers:
United States City Average, All items, 1967=100, as compiled by

h ni D r n £ r, Bur r isti

SUBCHAPTER X

MEDI LIABILITY D 1 P
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HOUSE AMENDMENT vé}; to S.P. 289, L.D. 762

Term Each member r rm _of rs.

4 Pr i m 1 mm i
shall conduct all proceedings pursuant to the Maine
Administrative Pr re A

istration i icine: inistration
f i M in 11 rovi
funding and administrative support to the medical specialty
visor j B f i i in Medici m

2 Pr i T Is: rigsk m n X 1
Each medical specialty advisory committee shall develop

w k m
r m i n i
lpr i i n

shall review the parameters and protocols. approve the parameters
n r r i i ial n
m re A
§2984. Report to Legislature
2 m i visor
£ffi f th i Dir r of the Legislatiwv ncil
in r h r r n r 1 vel h
medi 1 isor mm 1 he Boar f
Req] i . Yic] 1) lical 12 Jvisor
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HOUSE AMENDMENT "/;" to S.P. 289, L.D. 762

committees also shall report the extent to which the rigk

man men T ls r h r i f fensive medicine.

1 Introduce fen n an laim for professional
negligen in hysician h mpl r of hysician
participating in the project establigshed by this subchapter in
whi vi i ndar f r i n h
physician or the physician's employer may introduce into
evidence, as an affirmative defense, the existence of the

r i r r nd risk man men r vel n
e ur n ion 2 for th medical ial r

with those parameters and_ protocols in order to rely upon the
affirmative defense as the basis for a determination that the
physician's conduct did not constitute professional negligence.
This subsection does not affect the plaintiff's burden to prove
the plaintiff's cause of action by a preponderance of the

vidence h i rovi law

specialty area unless at Jleast 50% of the physicians licensed in
h ici in h ial r 1 o)
r n nden n_th
] 1 of . .
2987 Evidence: in issibili
nl i nden from r her than
monstrati roj h r 1 T n risk
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HOUSE AMENDMENT "A" te S.P. 289, L.D. 762

man men r 1 re n issi in evi in w

2 Information r r

Page 8-LR1322(7)



10

12

14

16

18

20

22

24

26

28

30

32

34

36

38

40

42

44

46

48

50

HOUSE AMENDMENT "#4" to S.P, 289, L.D. 762

D. An nnualiz reakdown £ h medi liabili
remi In , nuar 2 for physician
r icin in he medical ial r ri in
ion 2982. This information m rovi rdin
to a schedule establigshed by the Bureau of Insurance,
2 R r Bur f In r f Registration
in Medicine. T Bur f Insuran h Boar f
Registration in Medicine shall report the results of the project
to the Legislature by December 1, 1997. The report must include

the following.

A. The Bur f Insuran hall r rt:
he n f im i hysician
h roj in m r i r £
rin r after nuary 1 2;
2 r f an lai i n thi
i including def nd ind it
1 lemen r rdict:
{3) Th s_of 1 laim ri in thi
. : . : i n
n h r rve;:
£ f roi n_th ical liabili
im X i mi f th hysician in
the project.
. . . . . i £ n
%L_JmuLzl L;Lgi_B2g;§L1i&Lgﬂ.;ﬂ.ﬂﬁd&;;gﬁ_ihghLJnuu -ify.and
_?2QfL_Q__iQ¥_A§§?L;£§ﬂblg_AI2 3}i?£“sﬂﬁ_£'!3
h R n h

shall report the methodology developed to the Board of
Regi . in Medici ] ) 1. 1992

3 I it ALl i . Jer thi t; nd

i h i nden n
rin ! i n he Boar f Registration
i nd i L em including member f th
medical specialty advisory committees established under section
2982 r immun m_ liabili for n ion ken hem

r n hi h r.
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HOUSE AMENDMENT "A" to S.P. 289, L.D. 762

Registration in icine., Th rin n hall maintain th
reports filed in accordance with this section and all information
riv m r j ifi r rmj
identification of the insured or the incident for which a claim
was _made_as strictly confidential records. Information derived
from reports filed in accordance with this section that does not
identif mit 3 . o . £ N inci .
which a claim was made may be released by the superintendent or

otherwise made available to the public.

. Rul Th rintenden he Boar f Registration
icin r i m hi

subchapter.
Sec.5. 24-A MRSA ¢.75 is enacted to read:

CHAPTER 75

MEDI ACCE P RAM

hor i
hi h r i now nd m i he "R 1 Medi
Access Program."
§6302. Purpose
The purpose of this chapter is to promote, through financial
n iv ici W i i r
h i w r

entity other .a i r fin in ion 1.
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HOUSE AMENDMENT "A' to S.P. 289, L.D. 762

T rovi fun for h Rural Medi A Progr
insurers m 1 r n hi r men from

physicians, surgeons, osteopaths and hospitals located in the
State,

1 A n r 1i lders, With respect to
professional liability insurance policies for physicians,
ur n h n ital i on or after
mber 1, 1 h_in 1 1 m from
licyholder h ri hall rmi n
of the assessment in accordance with this chapter.
Notwithstanding any provision of law, assessments made and
11 r n i h r i remi
defined in section 2403, for purposes of any laws of this State
relating to taxatijon, filing of insurance rates or assessment
r her n Xpr i nder i r
T m r nsider remi for r £
ny law of i relatin llation or nonrenewal of

Al

by

ial

X 2 ran
recovered in a civil action.

3. Assistance from boards and Department of Human Services:
insure through other means, Th Registration in
Medicine and the Board of Osteopathic Examination and
Reqj : N . . in identifvi N

n W I n n m
r han hr h in fin in ion Th

D r £ rvi Division i r n

f n min
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HOUSE AMENDMENT "/?; to S.P. 289, L.D. 762

1. Determination of assessment based on anticipated
2 savings. This subsection governs the determination and payment
of assessments.,
4
A, Beginning in 1991, the superintendent shall determine
6 the savings in professional 1liability insurance claims and
im lemen i r ntici e in = h
8 l2-month period as_a_ resuwlt of imposition of a legal limit
on noneconomic damages, as established in Title 24, section
10 2971 nd reform of the 1 r rul
12 B. Th rintenden hall order 1l assessment to be
collected each vear beginning in 1991 equal to the lesser of
14 /2 f h in mi
than $500,000.
16
C. The superintendent shall order each insurer to assess
18 its policyholders the percentage of the total assessment
r h i r' i mi for
20 r ion iabili i r ici
h nd h ital 1l Main remi
22 vol 11 r - r
24 i b i i
r r £ rem n h
26 superintendent prescribes a different basis by rule or order.
28 v ~i i hi ici
n - i mi m
30 ir i i h i ipal writer £
physicians and surgeons malpractice Jinsurance in this
32 State, Remittance by self-insured physicians or hospitals
] 3 thei behalf 1 1f-in T
34 in h i rul m
n 11 h m m f-3i r hysi n n
36 hospitals,
38 2. Final evaluation of savings 3in 1995, The final
on . N ion T insuran

40 lai 1 clai ] . be d ined

42 Licyhold " 1995 3 3 he final d : . ]

men r r
44

§6306. Funds held by insurers
46

Insurers may invest assessments collected subject to chapter

48 13, Inter n n inv n mu be credited to the Rural

Medi A Program,
50

7 ifi ions f remi i

52
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HOUSE AMENDMENT "/9" to S.P. 289, L.D. 762

A n r m n n
B A n rv M i ients:
Provi rvi for th liver £ bies; an
D Pr i 1 % of th m n_ar f th
h T nderserv r for ical medical rvi
r mme n b he D r n f Human rvi
The D r n f H n rvi hal min h hysician
who m he r iremen f i
2. Ineligible if premium_ owed. Any physician who owes
premi . . . h for
whi l‘umi_ . _eugy_;..mr_n_ 'lt‘m. I 13 3.1“1 £ Er! . n ¥
Premi i

mi i r f H n rvi under ion

7 _m r hearin nder h Main Administrativ
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HOUSE AMENDMENT "/9ﬁ to S.P. 289, L.D. 762

The superintendent and the Commissioner of Human Services

m rul in rdan with h Mai Admini iv
Pr A Ir i r
FISCAL NOTE

The Department of Human Services, the Bureau of Insurance
and the Board of Registration in Medicine will each incur some
additional costs that can be absorbed within the existing
budgeted resources of the respective agencies.'

STATEMENT OF FACT

This amendment revises the use of discovery in medical
malpractice prelitigation screening panel proceedings and
subsequent court actions. Once the ©panel has issued its
findings, no party may make further discovery requests in a
subsequent court action unless that party can show good cause as
determined by the court. Current law provides confidentiality
for all evidence used in a panel proceeding. This provision
permits the use of discovery made before the panel to be used in
court, thereby eliminating costly duplication of discovery.

This amendment sets a 1limit of $250,000 on noneconomic
damages in medical malpractice liability actions. A plaintiff
would still be entitled to reimbursement for the full economic
loss, including all medical expenses, rehabilitation servic:s,
custodial care, loss of earnings and earning capacity, loss of
income and any other objectively verifiable monetary losses. The
cap does not apply to punitive damages.

Beginning in 1992, the cap will be adjusted annually based
on rises in the Consumer Price Index.

Under Maine case law, if a plaintiff is compensated in whole
or in part for damages by some source independent of the
defendant, the plaintiff is still permitted to recover the same
damages against the defendant. Unless a right of subrogation
exists on behalf of the person, company or agency making the
collateral payment, a double recovery takes place, thereby giving
the plaintiff a windfall. Evidence of the collateral source
payment is not admissible at trial. This amendment requires the
judge, after verdict, to automatically decrease the verdict by
the amount of any collateral source payment.

This amendment does not reduce the recovery if a contractual
or statutory lien exists on the proceeds, as long as the lien is
exercised in a timely fashion. The amendment reduces a
plaintiff's damages only when those damages have already been
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HOUSE AMENDMENT '%é}; to S.P. 289, L.D. 762

paid by a 3rd party and when that 3rd party is not seeking to
recover what was paid.

This amendment includes an "offset" to the reduction in a
personal injury judgment that would otherwise be attributable to
payments of damages from "collateral sources."” The amount of the
offset would be an amount equal to the amount paid by the
claimant over the 2-year period predating the injury for the
coverage afforded by the collateral payment source in the form of
payroll deductions, insurance premiums or other direct payments
by the claimant. The court shall determine this calculation on a
case-by-case basis.

This amendment also requires the collateral source to share
in the plaintiff's costs of pursuing the action. Specifically,
the amendment reduces the amount payable by the plaintiff to the
collateral source by a pro rata portion of the plaintiff's costs
of the action, including attorney's fees.

This amendment authorizes the establishment of a 5-year
medical 1liability demonstration project within the medical
specialty areas of anesthesiology, emergency medicine and
obstetrics and gynecology. As part of the project, the Board of
Registration in Medicine and specialty advisory committees will
develop practice parameters and risk management protocols that
may be used by a physician as an affirmative defense in a claim
for professional negligence.

This amendment establishes the Rural Medical Access Program
to increase access to physicians who deliver Dbabies in
underserved areas of the State. This program is funded through
the projected savings in medical malpractice liability insurance
premiums projected to be the result of the cap on noneconomic
damages and the revision of the collateral source rule. Starting
in 1991, the Superintendent of Insurance will determine the
assessment due from each insured or self-insured hospital or
allopathic or osteopathic physician. The assessments will be
collected by insurers and deposited in a separate fund. The
superintendent will determine the amount of premium assistance to
be paid to each physician delivering babies in underserved areas
by comparing each physician's medical malpractice 1liability
insurance premium with the total amount of premiums for all
physicians qualified to participate. Beginning in 1995, the
superintendent will base the assessments on actual savings
resulting from the imposition of the cap and the revision of the
collateral source rule.

Filed by Rep. Richards of Hampden
Reproduced and distributed under the direction of the Clerk of the

House
1/10/90

56

(Filing No. H-1105)
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