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L.D. 622

(Filing No. H-127)

STATE OF MAINE
HOUSE OF REPRESENTATIVES
114TH LEGISLATURE
FIRST REGULAR SESSION

COMMITTEE AMENDMENT "A" to H.P. 457, L.D. 622, Bill, "An
Act to Require Parental Consent to a Minor's Abortion”

Amend the bill by striking out everything after the enacting
clause and inserting in its place the following:

'Sec. 1. 4 MRSA §152,sub-§8 is enacted to read:

8. Consent. to minor's abortion, Original jurisdiction,
concurrent with that of the Pr t r ran i le
13 i in nder Ti 22 i 1597-A.

Sec. 2. 22 MRSA §1597-A is enacted to read:

1597-aA nsen minor's decision have rtion
1, Definitions. As_used in this section, unless the

context otherwise indicates, the following terms have the
following meanings.

A, "Abortion" means the intentional interruption of a

regnan he 13 ion £ xternal agen whether
chemical or physical, or the ingestion of chemical agents
with an intention other than to produce a live birth or to

remov f .
.« "Cou r'" mean rson wh :
A hiatr
2 A hologi licen nder Title 32, chapter 56;:
(3) A social worker 1licensed under Title 32, chapter
83:
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COMMITTEE AMENDMENT "f;" to H.P. 457, L.D. 622

4 An ordain member of th lerqgy:

ii)__P_wl m_g_mg_by__gw

R ration in Medicgin Titl 2 h r 4

i_é)___wr_aguwﬁiﬂ_by__me_ﬂ_g_o_

Registration in M Titl 2 h r 4

7 A r n lor:
{8) A registered professional nurse licensed under
Title 32, chapter 31: or
r 1 n nder Titl 2 h r

31.

"Minor" mean n who is 1 n rs of .
2, Prohibitions: exceptions. Except as otherwise provided

by law, no person may knowingly perform an abortion upon a

nant minor un

he g;;gndlng physician has received an Q ill make part

h m 1 r he inform wri nsen
min n n ren rdian fami member:

Th ndin hysician h r he inform wri n

Cc. The minor has received the information and counseling
required under subsection 4, ha ecure written
rifi ion r ivin he information an nselin n
the attending physician has received and will make part of

he medical r he infor wri nsen f the minor

and the ;;;;g verification of ggg;y;gg information and

nselin ir nder ion 4;

D. Th P Cour r Distri ur i n rder
n ion ition of the minor he nex
frien f the minor for r £f filin ition for

he minor ranting:

1 T he minor majority righ for the 1 rpose

in rtion h ndin

hysician h T iv inform wri n n £
the minor; or

2 T he minor nsent to th g abortion, when the

r iven i in m w nsen n h
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COMMITTEE AMENDMENT "n" to H.P. 457, L.D. 622

mingr is having the abortion willingly, in compliance
with ion 7.

3. Informed consent: d;§allowance of recovery. No

physician may perform an_abortion upon a minor unless, prior to
rformin he rtion h ndin h ician r iv he
infor wri n nsen he minor

A, To ensure that the con §g t for an abortion is informed

n ndin hysi :
4 )_I_.ig_x_r\_tng___a_gg____J.g__a_M,_lp_sﬂ
' r n n i n misleadi
nd which will nder h ien £
least the following:
A rdin h hysician’ e i n
mi i n :

(b) The number of weeks of duration of the
regnancy: an

(c) he particular risks associated with the
minor's pregnancy, the abortion technique that may

form n he risks involv for h;
(2) Provide the information and counseling described
i i 4 minor n wh
wi rovi h information an n in i
in ion 4:
D rmin whether the minor i nder 11 h
urroundin ircumstances mentall an hysicall
m n ive con
B No_r very m llowed’ in n hysician upon
h roun h h rtion w render with h
m n £ minor when:

(1) The physician in inin he minor' nsen

acted in accordance with the standards of practice
ng _member £ th health r rofession with

similar training and experience situated in the same or

similar communities: or

(2) he physician has received and acted in good faith

n h inform wri n nsen h rtion given
he minor nselor
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COMMITTEE AMENDMENT "/1" to H.P. 457, L.D. 622

4. Information and counseling for minors. The provision of
information and counseling by any physician or counselor for any
pregnant minor for decision making ¢ rdin regnan hall be
in accordance with this subsection.

A. Any physician or counselor providing pregnancy
information and counseling under this subsection shall, in a

manner th will under minor:

xplain th informati in iv h

{(2) Explain that the minor may withdraw a_ decision to
have an abortion at any time before the abortion is
perform r_m r nsider ision n to hav n
abortion at any time withi the time period during
which an abortion may legally be performed:

(3) Clearly and fully explore with the minor the
alternative choices available for managing the

regnan including:

arryin he regnanc m nd k in

the child:

{b) Carrying the pregnancy to term and placing
ild with r iv with another famil
h f r r r ion:

{c The elements of prenatal and natal re;

Havin n cti
4 Explai h 1i n i nci r

a list of these agencies and the services available

from h wi rovi if th inor r :

(5) Discuss the possibility of involving the minor's
ren rdian or her 1t family members in th
minor's decision making concerning the pregnancy and
explore whether the minor bhelieves that involvement

W n minor' inter : an

(6) Provide adequate opportunity for the minor to ask
n ion ncernin h r n rtion hi
care and adoption, and provide the information the
minor seeks or, 3if the person cannot provide the
informati indi wh he minor n r iv

information.
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COMMITTEE AMENDMENT "/}" to H.P. 457, L.D. 622

B. After the per §gn pLov 'ggg the information and counseling
gg a minor as required by this subsection, that person shall
h he minor sign an a _form in hat:

(1) The minor has received information on prenatal

r n lternativ bortion an h her r
nci h wil rovi assi nce:;

(2) he minor has received an explanation that the

minor may withdraw an abortion decision or reconsider a
decision to carry a pregnancy to term:
rnativ ilabl £ managin he
regnan hav een clear n 11 xplor with th
minor:
4) The minor has received an explanation about
nci il rovi irth ntrol information:

(5) The minor has discus with th rson providin

h information n counselin h ibili £
involvin he minor's ren ardian or her ul
ily members in the minor's ision makin u h

regnan H

(6) The gggg s for not involving the minor's parents,
ardian her famil member r in
writin n form mi T h
rovidin he i mation nselin
The minor h n _given an a rtuni
to ask questions.
person providing the information and counseling shall
l ign n h form n incl h rson's
r n lephone n r. Th r hall k
h rson's fil n hall gi h form he min
i he minor r nd i r rovidin
information i n h ndin hysician ransmi h
rm he minor' ndin hysician.

5. Presumption of validity of informed written consent;

rebuttal. An _ inform nsent which is vidence in writin

ntaining information an ments rovi in su ion 4
and which is signed by the minor shall be presumed to be a valid
informed consent. This presumption may be subject to rebuttal

nl n_proof th he inform nsent w in hr
fr eption misrepr ion of m i f

6. Court order concerning consent to abortion. The court

may issue an order f h r f nsentin h rtion
b he minor under the followin i nc n b res.
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COMMITTEE AMENDMENT "/?" to H.P. 457, L.D. 622

of filing a petition may make an application to the Probate
Court or District Court which shall assist the minor or next
friend in preparing the petition. The minor or the next
friend of the minor shall file a petition setting forth;

1 The initial f the minor:

minor:
(3) That the minor has been fully informed of the
risks and consequences of the abortion: |
(4) That the minor is of sound mind and has sufficient
in j n ion:
T if h r n ran h minor
majority rights for the purpose of consent to the
rtion h r hould £fin h h rtion is in
the best interest of the minor and give judicial
consent to the abortion:
{(7) That, if the minor does not have private counsel,
ha h urt m in unsel.
T minor nex rien 1 i h ition
. Th ition i nfidential r n h r
files on the petition shall be impounded.

C. A hearing on the merits of the petition shall be held as
soon _as possible within 5 days of the filing of the
petition. If any party is unable to afford counsel, the
court shall appoint counsel at least 24 hours hefore the

im f the h ing. A he hearin h r hall hear

viden :

{l1) The emotional development., maturity. intellect and

r ndin £ minor:

{2) The nature, possible consequences and alternatives

h rtion; and

A her eviden h he rt may fin ful
in determinin whether h minor h ran
majori righ r _the pur £ nsentin h

abortion or whether the abortion is in the best
interest of the minor.

The hearing on _the petition shall be held as soon as
possible within 5 days of the filing of the petition. The
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COMMITTEE AMENDMENT "f’" to H.P. 457, L.D. 622

QQ__&_JLJL___&Q__2QL_JLJL_LQQLLQQ_.“__ELLZQLQ___JL__SL_JL_LEQ
minor, interested parties as determined by the court and
necessary court officers or personnel present. The record
of the hearing is not a public record,

D In th r h r hall for d :

(1) Grant the petition for majority rights for the

1 r f nsentin h rtion;
in h i in th inter
i n h ion
h n f inding:
(3) Deny the petition only if the court finds ;ﬁg;_;_g
minoxr is not mature enough to make her own decision
h h rtion is n in her b inter .

E. If the petition is allowed, the informed consent of the

minor rsuan a ur rant of majori righ r _th
judicial consent, shall bar an action by the parent or
guardian of the minor on the grounds of battery of the minor

by those performing th rtion. Th immuni ran
hall only exten h erforman f th bortion and an
n ar mpanyin rvice which r rformed
competent manner.
F. _The minor may appeal an order issued in accordance with
i ion h ior he noti 1
hall £il within 24 hours from. th f issuan of
h rder Any record on_ a al shall ompleted an h
eal shall rfe within d from the filin f
notic 1. The rem dicial r shall
court rule, provide for expedited appellate review of cases
1 nder thi ection.

7. Abortion perform against the mingr'g will, No

rtion m rform ny min i her will, exce
that an abortion may be performed against ; e will of a minor
ursua r rder ri in ion h h
rtion is necessar r v he 1if f the minor.

8. Violation:; penalties. Any person who knowingly performs

or aids in the performance of an abortion in violation of this
r

ion mm i la D rime. An ndin hysician
counselor who knowingly fails to perform any action required by
ion mm i ivil violation for which forfeiture of
mor han §$1 m b ] d for h violation.

9., Nonseverability. In the event that any portion of this
ion is held invalid, it is the inten f the Legisl r h

this entire section shall be invalid,
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COMMITTEE AMENDMENT "/}" to H.P. 457, L.D. 622

Sec. 3. Appropriation. The following funds are appropriated
from the General Fund to carry out the purposes of this Act.

1989-90 1990-91
JUDICIAL DEPARTMENT
Indigent Defense
All Other $54,169 $72,225

Provides funds for additional
requests for court appointed
counsel.

FISCAL NOTE

In addition to the anticipated need for appointed counsel,
increased workload for the state court system is anticipated
which will result in additional costs. The Judicial Department
can absorb those costs estimated to be 8$4,185 in fiscal vyear
1989-90 and $4,320 in fiscal year 1990-91.

This bill also provides that appeals be perfected by the
court within 5 days from the filing of notice to appeal. This
could potentially create a ‘"bottleneck" for the Judicial
Department, as justices may have to interrupt their schedules to
hear these petitions as expeditiously as possible, perhaps even
having to interrupt a jury trial if no other Jjustice is
available. This time cannot be quantified; however, additional
costs would result in an amount which cannot be determined.'

STATEMENT OF FACT

This amendment revises the bill, although it retains the
definitions of 'abortion" and “minor," the parental consent
avenue for a minor obtaining an abortion and essentially the same
judicial bypass procedures. The major change is to establish
standards for informed consent to an abortion which ensure that
all pregnant minors receive at least a minimum amount of
information and counseling to aid in the decision-making process.

The amendment adds a definition of "counselor"” to expand the
number of people who can provide the minor the required
information and counseling, thus not creating a practical barrier
to an abortion. The professionals listed in the definition are
included based on their training and expertise in health issues
and counseling.
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COMMITTEE AMENDMENT "l;" to H.P. 457, L.D. 622

The amendment deletes any mention of an emancipated minor
because after a minor goes through an emancipation proceeding,
that minor 1is treated as an adult for all purposes, including
obtaining an abortion.

The amendment prohibits any person from performing an
abortion on a pregnant minor unless one of the 4 following
requirements apply:

1. The physician has obtained the informed written consent
of the minor and at least one parent, guardian or other adult
family member:; ‘.

2. The physician has secured the informed written consent
of the minor, and the physician is satisfied that the minor,
under all the surrounding circumstances, 1is mentally and
physically competent to give consent. This 1language tracks
language in the informed consent provisions of the Maine Health
Security Act:;

3. The physician has received written verification that the
minor received the information and counseling from someone other’
than the physician, and the physician has also received the
informed written consent of the minor; or

4. The Probate Court or the District Court has issued an
order which grants the minor majority rights for the sole purpose
of consenting to the abortion, or an order which provides
judicial consent to the abortion if the abortion is in the
minor's best interest.

Subsections 3 and 4 of the amendment establish the
requirements for informed consent. These requirements apply in
all cases where the minor consents to the abortion. The
physician has particular duties which, if followed, also preclude
any recovery against the physician for proceeding without the
informed consent of the minor. Part of these duties parallel the
informed consent provisions of the Maine Health Security Act.
Subsection 3 specifically ties the physician's standard for
obtaining the minor's consent to the standards of practice among
members of the same health care profession with similar training
and experience situated in the same or similar communities. This
does not eliminate the physician's duty to ensure that the minor
received the information and counseling required under subsection
4, but holds the physician to higher standards if other
professionals in the same health care profession have additional
standards of practice. This is intended to be in accordance with
the Supreme Judicial Court's decision in Woolley v. Henderson,
418 A.24 1123 (Me. 1980).
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COMMITTEE AMENDMENT "/?" to H.P. 457, L.D. 622

Subsection 4 contains the elements of the information and
counseling which must be provided to the minor before the minor

is considered to have given informed consent. The information
and counseling may be provided by the physician or a counselor,
as defined in subsection 1. The minor and the person providing

the information must sign a verification that the requirements of
subsection 4 are satisfied.

The required information and counseling are as follows:

1. The physician or counselor shall explain that the
information being given to the minor is being given objectively
and is not intended to coerce, persuade or induce the minor to
choose either to have an abortion or to carry the pregnancy to
term;

2. The physician or counselor shall explain that the minor
may withdraw a decision to have an abortion at any time before
the abortion is performed or may reconsider a decision not to
have an abortion at any time within the time period during which
an abortion may legally be performed;

3. The physician or counselor shall clearly and fully
explore with the minor the alternative choices available for
managing the pregnancy, including:

A. Carrying the pregnancy to term and keeping the child;

B, Carrying the pregnancy to term and placing the child
with a relative or with another family through foster care
or adoption;

C. The elements of prenatal and postnatal care; and
D. Having an abortion:

4. The physician or counselor shall explain that public and
private agencies are available to provide birth control
information and that a list of these agencies and the services
available from each will bhe provided if the minor requests:;

5. The physician or counselor shall discuss the possibility
of involving the minor's parents, guardian or other adult family
members in the minor's decision making concerning the pregnancy
and explore whether the minor believes that involvement would be
in the minor's best interest; and

6. The physician or the counselor shall provide adequate

" opportunity for the minor to ask any questions concerning the

pregnancy, abortion, child care and adoption, and shall provide
the information the minor seeks or, if the person cannot provide
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COMMITTEE AMENDMENT "f?" to H.P. 457, L.D. 622

the information, indicate where the minor can receive the
information.

If the minor chooses to go to court rather than follow any
of the other 3 options, the minor or the minor's next friend may
file a petition in either the Probate Court or District Court.
The next friend of the minor is there only to aid the minor in
filing the petition with the court, and will not represent the
minor or the minor's best interest. The physician or counselor
may serve as the next friend of the minor.

The petition may be filed in Probate Court or District
Court. The informal nature and accessibility of the Probate
Court, and the expertise the probate judges have in dealing with
the best interests of minors, make the Probate Court an obvious
forum for the hearing and decision. Because of the part-time
nature of the Probate Court, however, the District Court is also
a proper forum to ensure that the minor will always be able to
file the petition and receive a hearing within 5 days. Section 1
of the bill amends the jurisdiction of the District Court to
include actions under the consent provisions.

The court will hear evidence on at least the minimum listed
factors. The court has 4 options.

1. The court can deny the petition, thereby refusing
consent to the abortion.

2. The court can determine that the minor is sufficiently
mature, at least in regards to the pregnancy and request for the
abortion. The court would then grant the minor majority rights
for the sole purpose of consenting to the abortion. The minor
would then be the one providing the consent.

3. The court can determine that the minor is not
sufficiently mature to make her own decision, but that the
abortion is in the best interest of the minor. The court would
then provide judicial consent to the abortion.

4. The court can determine that an abortion is necessary to
save the life of the minor, and can give consent to the abortion
even without the minor's consent.

Any person who knowingly performs or aids in the performance
of an abortion contrary to this law commits a Class D crime. Any
physician or counselor who knowingly £fails to perform any
required action, such as not providing the required information,
commits a civil violation and is subject to a forfeiture of up to
$1,000.

The amendment includes a nonseverability clause which

" provides that if any part of the Maine Revised Statutes, Title
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COMMITTEE AMENDMENT "/?" to H.P. 457, L.D. 622

22, section 1597-A is ruled invalid by a court, the entire
section will be invalid.

An appropriation and fiscal note are also added. The
appropriation is necessary to pay for court appointed counsel
when appropriate. The basis for this need is due to the fact
that it is highly unlikely that a minor seeking judicial consent
for an abortion would have the financial resources to retain
counsel, as well as the possibility that many parents or
guardians could not afford counsel and therefore would be
eligible for court appointed counsel.

Reported by the gajority of the Committee on Judiciary
Reproduced and distributed under the direction of the Clerk of the

House
5/1/89

(Filing No. H-127)
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