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L.D. 507

(Filing No. H-294)

STATE OF MAINE
HOUSE OF REPRESENTATIVES
114TH LEGISLATURE
FIRST REGULAR SESSION

COMMITTEE AMENDMENT 'J y' to H.P. 376, L.D, 507, Bill, "An
Act to Conform Maine Water Quality Law with Federal Requirements”

Amend the bill by striking out all of sections 2 to 4 and
inserting in their place the following: :

'Sec. 2. 38 MRSA §464, sub-§4, IF, as enacted by PL 1985, c.
698, §15, is amended to read:

F. The anti-degradatien antidegradation policy of the State
shall be governed by the following provisions.

(1) Eristing--in—stream-water--uses--and-the--level-of
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water-quality- necessary--to-protect--those--exisking-uses
shall--be-maintained -and--protectedr--As--used-dia--this
paragraph,---les#isting --in—stream---waker---uses'---means
signifiecanty--well—established -uses--that-have--aetually
oeeurred- -8 --a - water--bedy--en--0r - after- - November--28-
1975+ ---Factual - determinations -o £ - -what - constditutes-an
eristing-in-stream-water-use -on-a-particular-water-body
and-the--extentof -allowable-impackt--on -the-—existing-use
shall--be -made--of - a--case—by—ecase - basis -by--the--beard~
Existing in-stream water uses and the level of water
guality necessary to protect those existing uses shall
be maintained and protected. Existing in-stream water
uses are those uses which have actually occurred on or

after November 28, 1975, in or on a water body whether
or not the uses are included in the standard for
classification of the particular water body.

Determinations of what constitutes an existing

in-stream water use on a particular water body shall be

m n case-by-ca basis b he Board. In makin
its determination of uses to be protected and

maintained, the Board shall consider designated uses
for that water body and:

a Aquatic, estuarine and marine life present in

the water bhody:
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COMMITTEE AMENDMENT "/;" to H.P. 376, L.D. 507

Wildlif h ilj he w r :

(g) Habitat, including §1gn1flgant wetlands,

withi w r bodv rtin xistin
lation wil i egtuarine or
marine 1if r plant 13 h is maintained b
he w by :
h w r r ion in
or on the water, fishing, water supply, or
mm i ivi dir 1 n th

preservation of an existing level of water
guality. Use of the water bodv to receive or
transport waste water discharges is not considered
a existing use for purposes of this

i r ion licy: and

o]

o]

An her evidence which, for divisions (a),

n monstr heir logical

significance because of their role or importance

in the functioning of the ecosystem or their

rari n f ivigi monstrates its
hi i ial si ifican

1- Th r m nl issu was discharge
licen u ion 414-A rov water
quality certification pursuant to the United States

Clean Water Act, Section 4 P i Law 2~ a
nded, when the rd fin hat:

u £
he w r lation f plant 1life,
wi i r j in r m if r
uati e rin mari wildlif or plant

i n h i h m r h
h r (s ivi w n hav significant

impact ghg ex §§igg use. For purpose of this

ivision nifi im means:

)
(3
ol
=
.
(o]
=
=}
1
&l
(=
B 1 (<

i mpairin he viabilit £ _th xistin
lation includin ignifican impairment
(o} rowth and repr ion or n lteration

of the habitat which impairs viability of the

xistin ion; or

Th xistin in-str u involve use of

the water body for recreation in or on the water,
fishing, water supply or commercial enterprises

th end directl n h T rvation of an
xisting level wa lity and th licant
h demonstrate h r sed activi would
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COMMITTEE AMENDMENT "/i" to H.P. 376, L.D. 507

not resul in jgnificant degradation of the
existing use,
bol I hall 4 rmi wh nstitu ulation
£ a rticular s ies ased n_ the degree of
raphi nd = reproductiv isolation from _other

individual f the same ecie

£ th rd fail in h nditions of this
u ragraph r m water uali certification

ursuan h ited a lean W r Act, Section
401 lic Law 92- as amend i enied.

(2) Where high gquality waters of the State constitute
an outstanding national resource, that water quality
shall be maintained and protected. For purposes of
this paragraph, the tezm--‘high-gquaiity--waters'-means
following waters shall be considered outstanding
national resources: those water bodies in national and
state parks and wildlife refuges, : public reserved
lands; and those river--segments-listed--in-Title-12,

seetion-403 w r i 1 ified

water ursuan ection 4 su ction 1: section
465-B ection 1; and 1i d under sections 467, 46
and 469.

(3) The board may only issue a discharge license
pursuant to section 414-A or approve water quality
certification pursuant to the United States Clean Water
Act, Section 401, Public Law 92-500, as amended, if the
standards of classification of the water body and the
requirements of this paragraph will be met.

(4) Where the actual quality of any classified water
exceeds the minimum standards of the next highest
classification, that higher water quality shall be
maintained and protected. The board shall recommend to
the Legislature that that water be reclassified in the
next higher classification.

(5) The board may only issue a discharge license
pursuant to section 414-A or approve water quality
certification pursuant to the United State States Clean
Water Act, Section 401, Public Law 92-500, as amended,
which would result in lowering the existing quality of
any water body after making a finding, following
opportunity for public participation, that the action
is necessary to achieve important economic or social
benefits to the State and when the action is in
conformance with subparagraph 3 (3). That finding must
be made following procedures established by rule of the
board.
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COMMITTEE AMENDMENT "/;" to H.P. 376, L.D. 507

Sec. 3. 38 MRSA §634, sub-§1, as amended by PL 1985, c. 772,

§2, is repealed and the following enacted in its place:

rdin 4 rmit review. Permi T ired r the
following laws_shall not be reguired by any state agency for
projects reviewed or exempted from review under this subarticle:
ral r r ion law h r ubchapter 1
-Az i 3 W r
subchapter I, article 6; and land ugg regulation laws, Title 12,
r 206-A, Wi ndi 4 h rd ma tach
r condition nsi nt wi i icl ncernin
n £ b wer roj Th hall
wri n_notice mmigsi r nlan Fisheries nd
Wildlji n mmissioner of Marine Res es of the intent
£ 1i ermi .

Sec. 4. 38 MRSA §635-B is enacted to read:

-B._Pr dur for w r quali

Issuance of a water gquality certificate required under the
i S es W r Pollution atrol A ion 401, shall
in for ican r i rticl h
Department of Environmental Protection. The issuance of a water
i ertifi 1 mand i ver wher
rd rov 1i i n i barti . he board
11 issu r deny certification h ime i roves
rove d proj . If issu he certification
hall e tha here is reasonable ran hat the project
wi n vi i w i rd Th
coQr Q; nati g gggg; Q of the depar ;mg t with rgspgct to water
i i n n r din r
sub ntive criteri ddition hos herwise required b
hi icle.'

Further amend the bill by striking out all of section 8 and
inserting in its place the following:

‘Sec. 8. 38 MRSA §636, sub-§8 is enacted to read:

8. Water quality. There is reasonable assurance that the

project will not violate applicable state water quality
ndard includin he provision £ ion 464, subsection 4

r h F, as ¢ ire wate i certifi ion under
he Uni tes Water P ution Control A ection 401. This
findin is required for both roposed impoun n nd an

affected classified water bodies downstream of the proposed
impoundment.

Notwithstandin c n_464 subgection 2 h boar

shall reclassify the waters of the proposed impoundment to
Class GPA if the board finds:
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COMMITTEE AMENDMENT "/Qf/to H.P. 376, L.D. 507

There i T n likeli h h roposed
impoundment will rmall ratify:

(2) The proposed impoundment will exceed 30 acres in
surface area:

Th r i n nt will n hav ny upstream
direc ischarge b4 i water: and
4) Th r im nt will n violate section

464, sub ion 4 aragraph F.

FISCAL NOTE

It is anticipated that all costs resulting from this
legislation would be absorbed by the Department of Environmental
Protection using existing resources.'

STATEMENT OF FACT

This amendment resolves differences between the State and
the United States Environmental Protection Agency over Maine's
water quality law. The amendment also provides adequate guidance
to the Board of Environmental Protection on implementation of the
State's antidegradation policy for water quality.

The amendment retains sections 1, 5, 6 and 7 of the original
bill.

Section 2 is amended to provide a procedure for the Board of
Environmental Protection to employ in determining which uses of
Maine's waters require protection under the antidegradation
policy. The board is directed to consider the species using the
water body, the habitat in the water body and recreational and
other human uses of the water body. The board 1is further
directed to consider the ecological, historical and social
significance of these factors.

Section 2 also provides standards for the board to use in
evaluating the impact of a project on the existing uses
identified by the board.

Section 2 also includes provisions related to rivers which
are "outstanding national resources." These provisions were
previously included in Legislative Document 1236.

Section 3 corrects cross-references to several environmental
laws which were changed during the Second Regular Session of the

113th Legislature. A portion of the original statutory language
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COMMITTEE AMENDMENT "/}(" to H.P. 376, L.D. 507

in the Maine Revised Statutes, Title 38, section 634, subsection,
1, is moved to Title 38, section 635-B by section 4 of this
amendment.

Section 1 of the original bill and amended sections 4 and 8
amend the state water quality law and hydropower licensing law to
conform with federal requirements and to better coordinate the
state hydropower licensing process with the process for state
issuance of water quality certification under the United States
Water Pollution Control Act, Section 401.

gy anq Natural Resources
the direction of the Clerk of the

(Filing No. H-294)
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