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( g (NEW DRAFT OF H.P. 167, L.D. 208)
- (NEW TITLE)
SECOND REGULAR SESSION

( ONE HUNDRED AND THIRTEENTH LEGISLATURE

! Legislative Document NO. 2549

H.P. 1863 House of Representatives, March 17, 1988
! Reported by Representative RYDELL from the Committee on
; Banking and Insurance and printed under Joint Rule 2.
L EDWIN H. PERT, Clerk
Ly Original bill sponsored by Speaker MARTIN of Eagle Lake.
Cosponsored by Senator PERKINS of Hancock, Representative
PARADIS of 01d Town and President PRAY of Penobscot.

LA : STATE OF MAINE

IN THE YEAR OF OUR LORD
NINETEEN HUNDRED AND EIGHTY-EIGHT

§ 1 AN ACT to Amend the Maine Business
‘ 2 Corporation Act to Define the Liability of
. 3 Directors and to Modernize

4 . Indemnification Provisions.
5
6 Be it enacted by the People of the State of Maine as
7 follows:
8 Sec. 1. 13-A MRSA §716, as amended by PL 1985,
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c. 394, §2, is further amended by adding at the end a " /)

new paragraph to read:

A director shall not be held personaglly liable for
monetary damages for failure to discharge any duty as
a director unless the director is found not to have
acted honestly or in the reasonable belief that the
action was in or not opposed to the best interests of
the corporation or its shareholders.

Sec. 2. 13-a MRSA §719, as repealed and
replaced by PL 1975, c. 439, §7, is amended to read:

§719. Indemnification of officers, directors,
employees and agents; insurance

1. A corporation shall have power to indemnify,
or if so provided in the bylaws shall in all cases
indemnify, any person who was or is a party or is
threatened to be made a party to any threatened,
pending or completed action, suit or proceeding,
whether civil, criminal, " administrative or
investigative, by reason of the fact that he is or was
a director, ©officer, employee or agent of the
corporation, or is or was serving at the request of
the corporation as a director, officer, trustee,
partner, fiduciary, employee or agent of another
corporation, partnership, joint venture, trust,
pension or other employee benefit plan or other
enterprise, against expenses, including eatterney's
attorneys' fees, judgments, fines and amounts paid in
settlement actually and reasonably incurred by him in
connection with such action, suit or proceeding;
provided that no indemnification shall be provided for
any person with respect to any matter as to which he
shall have been finally adjudicated +¢mr any aectiony
guit eor proceeding not to have acted in geood faith in
the reessenable belief ethat his action was in the best
tntereats of the corporatien ery with respeet to any
eriminat action or proceedingy had reasonabie cause to
betieve-that-his-conduct-was-untawfuls:

A. Not to have acted honestly or in the

reasonable belief that that person's action was in
or not opposed to the ‘best interests of thef“'

Page 2-LR5020

.

3

)

.;\/; /



s W=

0~ O

corporation or its sharelolders or, in the case of
a person serving as a fiduciary of an employee
benefit plan or trust, in or not opposed to the
best interests of that plan or trust or its
participants or beneficiaries; or

B. With respect to any criminal action or
proceeding, to have had reasonable cause to
believe that that person's conduct was unlawful,

The termination of any action, suit or proceeding by
judgment, order or conviction adverse to such person,
or by settlement or pled of nolo contendere or its
equivalent, shall not of itself create a presumption
that such person did not act #+n geed fatth honestly
or in the reagsonable belief that his &dction was in or
not opposed to the best interests of the corporation
or its shareholders or, in the case of a person
serving as a fiduciary of an employee benefit plan or
trust, in or not opposed to the best interests of that
plan or. trust or 1itg participants or berneficiaries
and, with respect to any <criminal action or
proceeding, had reasonable cause to believe that his
conduct was unlawful.

1-A. Notwithstanding any provigion of sgubsection
l, a corporation shall not have the power to indemnify
any person with respect to any claim, issue or matter
asserted by or in the right of the corporation as to
which that person is finally adjudicated to be liable
to the corpordation unless the court in which the
action, suit or proceeding was brought shall determine
that, in view of all the circumstances of the case,
that person is fairly and reasonably entitled to
indemnity for such amounts as the court shall deem
reasonable.

2. Any provision of subseetions subsection 1,
1-A or 3 to the contrary notwithstanding, to the
externit that a director, officer, enployee or agent of
a corporation hds been successful on the merits or
otherwise in defense of any action, suit or proceeding
referred to in subsection 1 or 1-A, or in defense of
any cldim, issue or matter therein, he shall be
indemnified against expenses, including attorneys'
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fees, actually and reasonably incurred by him in
connection therewith. The right to indemnification
granted by this subsection may be enforced by a
separate action against the corporation, if an order
for indemnification is not entered by a court in the
action, suit or proceeding wherein he was' successful
on the merits or otherwise.

3. Any indemnification under subsection 1, unless
ordered by a court or required by the bylaws, shall be
made by the corporation only as authorized 1in the
specific case upon a determination that
indemnification of the director, officer, employee or
agent 1is proper in the circumstances becatse he has
met the appiteable standard of conduet set feorth in
subseetien * and in the Dbest. interests of the
corporation. Such determination shall be made by the
board of directors by a majority vote of a gquorum
consisting of directors who were not parties to such
action, suit or proceeding, or if such a gquorum is not
obtainable, or even if obtainable, if a gquorum of
disinterested directors so directs, by independent
legal counsel in a written opinion, or by the
shareholders. Such a determinationy once made by
the beard ef directors may not be revoked by ¢the
beard ef direetersy and, upon the making of such
determination by the beard ef dtreeters, the
director, officer, employee or agent may enforce the
indemnification against the corporation by a separate
action notwithstanding any attempted or actual
subsequent action by the board of directors.

4. Expenses incurred in defending a civil, er
criminal, administrative or investigative action, suit
or proceeding may as autherized by the board of
direetors in the manner provided in subseetien 3 upen
receipt of an undertaking by or on behatf of the
directory offiecer;y; employee or agent te repay such
amountrs untess +¢& shail ultimatety be determined that
he i3 entitted te be indemntfied by the eorporatien as
authorized inm this seetiten be authorized and paid by
the corporation in advance of the final disposition of
that action, suit or proceeding upon a determination
made 1in accordance with the procedure established in
subsection 3 that, based solely on the facts then
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known to those making the determination and without

further investigation, the person - seeking
indemnification satisfied the standard of conduct
prescribed by sSubsection 1, or if so provided in the
bylaws, these expenses shall in all cases be
authorized and paid by the corporation in advance of
the final disposition of that action, suit or
proceeding upon receipt by the corporation of:

A. A written undertaking by or on behalf of the
officer, director, employee or agent to repay that
amount if that person is finally adjudicated:

(1) Not to have acted honestly or in the
reasonable belief that that person's action
was 1n or not opposed to the best interests
of the corporation or its shareholders or, in
the case of a person serving as a fiduciary
of an employee benefit plan or trust, in or
not opposed to the best interests of such
plan or trust or its participants or
beneficiaries;

(2) With respect to any criminal action or
proceeding, to have had reasonable cause to
believe that the person's conduct was
unlawful; or .

(3) With respect to any claim, issue or
matter asserted in any action, suit or
proceeding brought by or in the right of the
corporation, to be liable .to the corporation,
unless the court in -which that action, suit

or proceeding was brought permits
indemnification in accordance with subsection
2; and

B. A written affirmation by the officer,

director, employee or agent that the person has
met the standard of conduct necessary for
indemnification by the corporation as authorized
in this section.

The undertaking required by paragraph A shall be an

unlimited general obligation of the person seeking the
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advance, but need not be secured and may be accepted
without reference to financial ability to make the

repayment.

5. The indemnification and entitlement to
advances of expenses provided by this section shall
not be deemed exclusive of any other rights to which
those indemnified may be entitled under any bylaw,
agreement, vote of stockholders or disinterested
directors or otherwise, both as to action in his
official capacity and as to action in another capacity
while holding such office, and shall continue as to a
person who has ceased to be a director, officer,

employee, er agent, trustee, partner .or fiduciary

and shall inure to the benefit of the Heirs, executors
and administrators of such a person. A right to
indemnification required by the bylaws may be enforced
by a separate action against the corporation, 1f an
order for indemnification has not been entered by a
court in any action, suit or proceeding in respect to
which indemnification is sought.

6. A corporation shall have power to purchadse and
maintain insurance on behalf of any person who is or
was a director, officer, employee or.- agent of the
corporation, or is or was serving at the request of
the corporation as a director, officer, trustee,
partner, fiduciary, -employee or agent of another
corporatiorn, partnership, joint veriture, trust,
pension or other employee berefit plan or other
enterprise against any liability asserted against him
and incurred by him in any such capacity, or arising
out of his status as such, whether or not the
corporation would have the power to indemnify him
against such liability under this section.

7. For purposes of this section, references to
the "corporation” shall include, in addition to the
surviving corporation or new corporation, any

participating corporation in a consolidation or merger.

STATEMENT OF FACT

This new draft deletes all portions of the
original bill which relate to nonprofit corporations.
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It replaces the provision in the 9original bill
allowing corporations to give immunity to directors
with a new provision in section 1 that states the
liability of directors according to the business
judgment rule. The new draft keeps the
indemnification provisions £from the original bill.
The indemnification section of current law is
modernized and amended to reflect the '~ business
judgment rule stated in section 1 of this new draft,
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