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1 L.D. 2392 

2 (Filing No. S- 487 

3 STATE OF MAINE 
4 SENATE 
5 113TH LEGISLATURE 
6 SECOND REGULAR SESSION 

7 COMMITTEE AMENDMENT" A" to S.P. 916, L.D. 2392, 
8 Bill, "AN ACT to Provide for the Safety of Health Care 
9 Workers Involved with the Care and Treatment of AIDS 

10 Patients and Clarify the Ability of Hospitals to 
11 Recover Increased Costs Resulting from the Adoption of 
12 Recommended Treatment Protocols." 

13 Amend the Bill by striking out all of the title 
14 and inserting in its place t~e following: 

15 'AN ACT to Amend the Laws Relating to AIDS and 
16 Communicable Diseases.' 

17 Further amend the Bill by striking out everything 
18 after the enacting clause and inserting in its place 
19 the following: 

20 
21 

'Sec. 1. 
read: 

5 MRSA §19201, sub-§4-A is er.acted to 

22 4-A. HIV test. "HIV test" means a test for the 
23 oresence of an antibody to HIV or a test f·:Jr an HIV 
24 antigen. 

25 
26 
27 

Sec. 2. 
repealed and 
to read: 

5 MRSA S19201, 
replaced by PL 1987, 

sub-S5-A, 
c. 539, 

',A, as 
is amended 

28 A. Based on an actual understanding by the person 
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COMMITTEE AMENDMENT" A" to S.P. 916, L.D. 2392 

1 to be tested: 

2 

3 

4 
5 

6 
7 

8 
9 

10 

(1) That the test is being performed; 

(2) Of the nature of the test; 

(3) Of the persons to whom the resul ts of 
that test may be disclosed; 

(4) Of the purpose for which the tes t 
results may be used; and 

(5 ) 
risks 
and 

Of eH: any 
and beneEi ts 

reasonably foreseeable 
resulting from the test; 

11 Sec. 3. 5 MRSA S19203, as repealed and replaced 
12 by PL 1987, c. 539, is repealed and the following 
13 enacted in its place: 

14 S19203. Confidentiality of test 

15 No person may disclose the results of an HIV test, 
16 except as follows: 

17 1. Subject of test. To the subject of the test; 

18 2. Designated health care provider. To a health 
19 care provider designated by the subject of the test in 
20 writing. When a patient has authorized disclosure of 
21 HIV test results to a person or organ~ .• !ation providing 
22 health care, the patient's physician may make these 
23 results available only to other health care providers 
24 working directly with the patient, and only for the 
25 purnose of ::Jrovlolng direct ::Jat~ent care. Any 
26 physician '.·ino discloses HIV test resul ts in good fai tn 
27 pursuant to this subsection shall be immune from any 
28 criminal or civil liability for the act of disc1.osing 
29 HIV test results to other health care providers; 

30 3. Authorized person. To a nerson or persons to 
31 whom the test subject has authorized disclosure in 
32 writing, except that the disclos~re may not be used to 
33 violate any o:her provisions of this chapter; 

34 4. Certai~ health care providers. A health care 
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COMMITTEE AMENDMENT" A" to S.P. 916, L.D. 2392 

1 provider who procures, processes, distributes or uses 
2 a human body part donated for a purpose may, without 
3 obtaining informed consent to the testing, perform an 
4 HIV test in order to aSSL:re medical acceptability of 
5 the gift for the purpose intended. Testing pursuant 
6 to this subsection does not require pretest and 
7 post-test counseling; 

8 5. Research facility. The Department of Human 
9 Services, a laboratory certified and approved by the 

10 Department of Human Services pursuant to Tit:e 22, 
11 chapter 411, or a heal thcare provider, blood bank, 
12 blood center or plasma center may, for the puroose of 
13 research and without first obtaining informed consent 
14 to the testing, subject any body fluids or tissues to 
15 an HIV eest if the testing is performed in a manner by 
16 which the identity of the test subject is not· ,<nown 
17 and may not be retrieved by the researcher; 

18 6. Anonvmous testing sites. To an anonvmous 
19 testing site established pursuant to section 19203-3; 

20 7. Other agencies. To employees of, or other 
21 persons designated by, the Department of Corrections, 
22 the Department of Human Services and the Department of 
23 Mental Health and Mental Retardation, to the extent 
24 that those employees or other' persons are responsible 
25 for the treatment or care of subjects of the test. 
26 Those agencies shall promulgate rules, Ioli thin 90 days 
27 of the effective date of this subsection, pursuant to 
28 the Maine Administrative Procedure Ace, chapeer 375, 
29 subchapter II, designating the persons or classes of 
30 persons to whom the test results mav be dis=:osed; 

31 8. Bureau of :{ealth. To ':he 3urea'j of Eeal':h, 
32 which may disclose results to other oersons onlv :'f 
33 that disclosure is necessary to carr? out its dueies 
34 as provided in Title 22, sections 3, 7 and ~2 and 
35 chapter 251; 

36 9. Medical records. As part of a medical record 
37 when release or disclosure of that record is 
38 autho:ized pursuant to section 19203-0; or 

39 10. Cour: ordered disclosure. To a oerson 
40 authorized by section 19203-C to receive test resu::s 
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COMMITTEE AMENDMENT" A" to S.P. 916, L.D. 2392 

1 following an accidental exposure. 

2 
3 
4 
5 

6 
7 
8 
9 

10 
11 
12 

This section does not prohibit limited 
administrative-~~dYl~'s~c'1~0~s~u~r~e~--Ti~n~--c~0~n~j~u~n~c~t~i~o~n~---w~i~t~h~~a 

mandatory testing program of a military organization 
subject to Title 37 B. 

Nothing ~n this section may be construed 
prohibiting the entry of an HIV test result on 
patient I S medical record in accordance wi th 
chapter. 

as 
the 

this 

Sec. 4. 5 MRSA Sl9203-A, sub-§§l and 
repealed and replaced by PL 1987, c. 539, are 
to read: 

2, as 
amended 

13 1. Individual tested. Except as prov:'ded in this 
14 section and section 19203, subsections 4 and 5, no 
15 person may ee~e for ehe preseftee of afteibodies eo 
16 perform an HIV test without first obtaining the 
17 written informed COr1Se:1t of the person to be tested. 
18 Anonymous test sites under section 19203-B, are exempt 
19 from the requirement that the informed consent be in 
20 writing. 

21 2. Insurers. Persons requi red to take ehe an 
22 HIV afteibody test by an insurer, nonprofit hospital 
23 or medical service organization or nonprofit health 
24 care plan must provide their written informed consent 
25 on forms approved by the Superintendent of Insurance. 
26 Pretest a:rd post-test counseling must be provided bv 
27 t:-Je person or organizat:ion reauesting the test. :'he 
28 s~peri~~e~de~~ SUDer:ntende~t of lnsurance may 
29 promulgate rules to define language requirements of 
30 the form. 

31 
32 

Sec. 5. 5 MRSA §19203-A, 
enacted to read: 

sub-§§3 and 4 are 

33 3. Access to medical care. No health care 
34 provider may deny any oerson medical treatment or care 
35 solely for refusal to cive consent for an HIV test. 
36 No health care provider ::lay reauest a Dersor.' s ,vritten 
37 consent to an SIV test as a precondition to the 
38 Drovision of health care. All written consent to 
39 testing shall be in accordance with section 19201, 
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COMMITTEE AMENDMENT" A" to S.P. 916, L.D. 2392 

1 subsection 5-A. Nothing in this section may prohibit 
2 a health care provider from recommending an HIV test 
3 for diagnostic or treatment purposes. No physician or 
4 other health care provider may be civilly liable for 
5 failing to have an HIV test performed for diagnostic 
6 or treatment purposes if the test was recommended and 
7 refused in writing by the patient. 

8 4. Accidental exposure in health care facility. 
9 Consent need not be obtained when a health C3re 

10 provider, an employee of a health care facility or a 
11 patient in a health care facility is exposed to the 
12 blood or body fluids of another and the exposure 
13 creates a significant risk bf infection provided that 
14 a court order has been obtained under section 
15 19203 C. The fact that an HIV test· was given as a 
16 result of an accidental exposure in a health care 
17 facility and the results of that test shall not appear 
18 in a patient's medical record. Counseling on risk 
19 reduction must be offered, but the patient may choose 
20 not to be informed about the result of the test. 

21 
22 

Sec. 6. 5 
enacted to read: 

MRSA SS19203-C and 

23 S19203-C. Judicial consent to HIV test 

19203-0 are 

24 1. Petition. A health care provider or an 
25 emoloyee or patient of a health care facility who has 
26 been accidentallz. exposed to blood or body fluid of a 
27 patient in a health care facility ~ay petition the 
28 District Court with jur:'sdiction over the health care 
29 facilitv whe:-e the patient "Ias beina ;:reated. at t!1e 
30 time of the accidental eXDosu:-e to require the patient 
31 t::J submit to an ,!IV tes;: orovided that t!'.e [ollco'ling 
32 c=nditions have been met: 

33A. The exposure to blood or bodv fluids creates a 
34 sign::icant risk of ,{IV infection, as defined bv 
35 the Bureau of Health through the promulcation of 
36 rules i!1 accordance "lith the :.taine Administrat~'Je 
37 Procedure Act, c!1apter 375; 

38 B. ~he a~thorized reoresentat ve of the heal~h 
39 care fac:'litv has informed t e oatier.t of the 
40 a:cc:centaTexrios-ti-r-e-and has soug t to obtar"i1------
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COMMITTEE AMENDMENT "A" to S.P. 916, L.D. 2392 

1 

2 
3 
4 

written informed consent from the patient; and 

C. Written informed consent Ivas no~ven ~~ 
pa:tlei1"tdnd the oatient has stated in writing the 
refusal to be tested. 

5 2. Prehearing duties of the court. Upon receiot 
6 by the District Court of the petition, the court shall: 

7 
8 

9 
10 
11 
12 

13 
14 

15 

16 
17 

18 
19 
20 

21 
22 

23 
24 
25 
26 
27 

28 
29 

A. Schedule a hearing to be held as soon as 
practicable; 

B. Cause a wr i t ten notice of the oeti t ion and 
hear ing to be given, in accordance '",i th the Maine 
Rules of Civil Procedure, to the patient who is 
the subject of the proceeding; 

C. Appoint counsel, if requested, for any 
indiaent client not already represented; and 

D. Furnish counsel with cODies of the petition. 

3. Hear ing. The hearing shall be governed as 
follows. 

A. The hearing shall be conducted in accordance 
with the Maine Rules of Evidence and in an 
informal manner consistent with orderly procedure. 

B. The hearing shall be confidential and be 
electronically or s~enograohicaily recorded. 

C. The :eoort of ::-.e hearing oroceecinas sha::'::' be 
sealec. No reoort of the hear :'ng oroceedings may 
be :-eJ..eased to the 8ublic, except DV permission of 
the pat:'e::t or the oatier.:'s counsel and with the 
aDDroval of the cour:. 

D. The court rna'! order a public hearing at the 
request of the pat:ent or the oatient's counsel. 

30 4. Determination. The court may require the 
31 patient C::J .::lotain an ,,:1/ test on~ y if the pe::'t:"cr'.er 
32 proves, by a oreponderar.ce of the evidence that: 

33 A. The exoosu:e to olood or body fluids of the 
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• COMMITTEE AMENDMENT nA " to S.P. 916, L.D. 2392 

1 patient created a significant risk of HIV 
2 infection as defined by the Bureau of Health 
3 through the promulgation of rules in accordance 
4 with the Maine Administrative Procedure Act, 
5 chapter 375; 

6 B. An authorized representative of the health 
7 care facility has informed the patient of the 
8 accidental exposure and has sought to obtain 
9 written informed consent from the patient; and 

10 C. Written informed consent was not given bv the 
11 patient and the patient has stated in writina the 
12 refusal to be tested. 

13 5. Consent. The court may not order a patient to 
14 obtain an HIV test unless the health care worker 
15 accidentally exposed to the blood or body fluids of 
16 that patient has consented to and obtained an HIV test 
17 immediately following that documented exposure. 

18 
19 
20 
21 
22 

6. Costs. The health care 
resl20nsible for the petitioner's 
related to obtaining the results 
l2ursuant to this section, including 
petitioner's attorneys' fees. 

facility shall be 
reasonable costs 
of an HIV ~est 

the payment of the 

23 7. Al2l2eals. A patient required to undergo an HIV 
24 test may appeal the order to Superior Court. The 
25 al2l2eal is limited to questions of law. Any findings 
26 of fact of the District Court mav not be set aside 
27 unless clearl~ erroneous. 

28 8. Reporting to bureau and counseling. The 
29 health care facility where the accide~:al exposure 
30 took place shall reDor: to the Bureau of Health any 
31 case in which a person is tested pursuant to tnlS 
32 section. All tests conducted pursuant to this section 
33 shall be accompanied by pretest and post-test 
34 counseling as defined in section 19204-A. 

35 
36 
37 
38 

9. Subsequent testing of the patient. 
testing ar isir.a out of the same i::c:'dent of 
exposure sha: 1 be conduc:ed in accordance 
sect':'on. 
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{-'COMMITTEE AMENDMENT itA It to S.P. 916, L.D. 2392 

1 S19203-D. Records 

2 
3 
4 
5 
6 

7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

20 
21 
22 
23 
24 
25 
26 
27 

28 
29 
30 
31 
32 
33 
34 
35 
36 
37 

When a medical record entry is made concerning 
information of a patient's EIV infection status, 
including the results of an EIV tesc, the following 
shall apply to the release of that information as a 
part of the medical record. 

1. Authorized release. The patient, at or near 
the time the entry is made in the medical record, 
shall elecc, in writing, whether to auchorize the 
release of that portion of the medical record 
containing the HIV infection status information when 
the pacient's medical record has been rem.:esced. A 
new election may be made when a change in the 
patient's HIV infection status occurs or whenever the 
patient· makes a new election. The release form shall 
clearly state whether or not the patient has 
authorized the release of that information. The 
patient shall be advised of the potential implications 
of authorizing the release of that information. 

A. When release has been authorized, the 
custodian of the medical record may release, upon 
reauest, the patient's medical record, including 
any EIV infection status information contained in 
the medical record. Release of EIV infeccion 
status information pursuant to this paragraph 
shall not be a violation of any of the 
confidentiality provisions of this chapter. 

B. When release has not been a~thorized, the 
custodian of the medical record may, ueon reauest, 
release that portion of the medical record which 
does noc contain che HlV infec1:~on status 
ir.formacion. Exceot as otherwise provided in ::his 
sec:::'on, HIV infection status information may only 
be released if the oatient has seecifically 
authorized a seoarate release of that 
information. A general release form is 
insufficient. 

38 2. A:.rthor'zed disclosure. No medical record 
39 contain no results of an EIV test: may be disclosed, 
40 discove able 0: cJ~oelled to be oroduced in anv civil, 
41 crimina, adminiscrative or other proceedings without 
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COMMITTEE AMENDMENT .. A .. to S.P. 916, L.O. 2392 

1 the patient's consent, except in the following cases: 

2 A. Proceedings held pursuant to the communicable 
3 disease laws, Title 22, chapter 251; 

4 B. Proceedings held pursuant to the Adult 
5 Protective Services Act, Title 22, chapter 958-A; 

6 
7 

C. Proceedings held pursuant to the 
protection laws, Title 22, chaoter 1071; 

child 

8 D. Proceedings held pursuant to the mental health 
9 laws, Title 34-B, chaoter 3, subchapter IV, 

10 article III; and 

11 E. Pursuant to a court order upon a showing of 
12 good cause, provided that the court order limits 
13 the use and disclosure of records and provides 
14 sanctions for misuse of records or sets forth 
15 other methods for assuring confidentiality. 

16 3. UtUi"zation revie' .. ; research. Nothing in this 
17 section may be interpreted to prohibit reviews of 
18 medical records for utilization review ourposes bv 
19 duly authorized utilization review committees or pee:: 
20 review organizations. Qualified oersonnel conducting 
21 scientific research, management audits, financial 
22 audits or program evaluation with the use of medical 
23 re~ords may not identify, directly or indirectly, ar.'" 
24 individual oatient in any reoort of such research, 
25 audit, evaluation or otherwise disclose oatien~ 
26 identities ir. any manner. 

27 4. Access bv health care oroviders. Nothinq in 
28 this sec~ion ~ay orchibic access co ~edical records bv 
29 the pacienc' s desicnated hea2.~~ care orovide:: ..... 
30 accordar.ce wi~h section 19203, subse~cion 2: 

31 5. Confidentiality oolicy. Health care oroviders 
32 with oatient records containing HIV infection status 
33 informaLon shall have a ' .. ritter! policy oroviding for 
34 confidentiality of all patient information consistent 
35 with this c::aoter. That oolicl sr:all reat:ire, at a 
36 minimum, cer:ninaci::m of e:nolOYr:lE::t :or violations of 
37 the ~onfidEn.!~~litv_!?clic'/:. 
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COMMITTEE AMENDMENT "A " to S.P. 916, L.O. 2392 

1 
2 

Sec. 7. 
by PL 1987, 

5 MRSA S19204, as repealed and 
c. 539, is amended to read: 

replaced 

3 S19204. Restrictions upon revealing HIV test results 

4 No insurer, nonprofit hospital or medical services 
5 organization or nonprofit health care plan may request 
6 any person to reveal whether the person has obtained 
7 a test fot' the pt'esenee of antibodies to HP"', a test 
8 to lI'leastlt'e the 'f1:t'tlS an HIV test or the results of 
9 such tests taken prior to an application for insurance 

10 

11 
12 

13 
14 
15 

16 

coverage. 

This 
1990. 

Sec. 
replaced 
following 

S19204-A. 

section is 

8. 5 MRSA 
by PL 1987, 
enacted in its 

Counseling 

repealed on October 1, i988 

SI9204-A, as repealed and 
c. 539, is repealed and the 
place: 

17 Except as otherwise provided by this chapter, 
18 persons who obtain an HIV test shall be offered 
19 pretest and post-test counseling. Persons who are 
20 authorized by section 19203 C to receive test results 
21 after accidental exposure shall be offered counseling 
22 regarding the nature, reliability and significance of 
23 the HIV test and the confidential nature of the test. 

24 
25 

26 
27 

28 
29 

30 
31 

32 
33 

34 

1. Pretest counseling. "Pretest counseling" 
means: 

A. Pe~sonal counseling that includes, at a 
minimu~, a discussion of: 

(l) The nature and reliabilitv of t:,e test 
being orooosed; 

(2) The person to whom the results of the 
test may be disclosed; 

(3) The DurDose for \-Ihich the test ~esul ts 
may be used; and 

(4) Any reasonably foreseeable risks and 

Page 10-LR56l6 



: ... ~:~' 
• COMMITTEE AMENDMENT itA .. to S.P. 916, L.D.2392 

1 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 

12 
13 

14 
15 

16 
17 

18 
19 

20 
21 

22 
23 
24 

benefits resulting from the test; and 

B. A written memorandum surrunarizing the contents 
of the discussion given to the person being 
counseled. A wr it ten informed consent form may be 
used to satisfy the requirement for a written 
memorandum in this paragraph if it contains all 
the required information. A written consent form 
does not satisfy the requirement for personal 
counseling in paragraphA. 

2. Post-test counseling. "Post-test counseling" 
means: 

A. Personal counseling that includes, at a 
minimum, a discusion of: 

(1) The test results and the reliability and 
significance of the test results; 

(2) The social and emotional consequences of 
the information; 

(3') Information on good preventive practices 
and risk reduction plans; and 

(4) Referrals for medical care and other 
support services as needed; and 

B. A written memorandum surrunarizing the contents 
of the discussion given to the person being 
counseled. 

25 Sec. 9. 5 MRSA S19204-B is enacted to read: 

26 §19204-B. Rest:ictions on requirina tests or results 
27 of :ests 

28 ~. Employee testing. No health care facility may 
29 requl.re that any employee or applicant for employment 
30 submit to an HIV test or reveal "lhether the emplovee 
31 or applicant for emclovment has obtained an HrJ test 
32 as a condition of employment ~r co mai~tain 

33 employment, except \'inen based on a bona E ide 
3-i occuoatior.al at.:aliEication. Enf~rce!11ent of th:'s 
35 subsection is assigned~o-~heMa-ine Human -Rights 
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COMMITTEE AMENDMENT "A " to S.P. 916, L.D. 2392 

1 Commission. 

2 This subsection is repealed October 1, 1989. 

3 
4 
5 

6 
7 

B 
9 

10 
11 
12 

13 
14 

2. Employee rights. The employment status of any 
employee of a health care facility shall not be 
affected or changed: 

A. If the employee declines to be tested pursuant 
to section 19203-A; 

B. If the e:.\ployee testifies' or assists in any 
proceeding under this chapter; 

C. If the employee asserts any other rights 
exercised in good faith pursuant to this chapter; 
or 

D. Because of the result of any test taken 
pursuant to this chapter. 

15 Sec. 10. 5 MRSA S19206, first I, as repealed 
16 and replaced by PL 1987, c. 539, is amended to read: 

17 Any person violating ~eetion~ i9~93 and i9%94 
18 this chapter is liable to the subject of the test for 
19 actual damages and costs plus a civil penalty of up to 
20 $1,000 for a negligent violation and up to $5,000 for 
21 an intentional violation, subject to Title 14, chapter 
22 741. 

23 Sec. 11. 5 MRSA 19208 is enacted to read: 

24 §1920B. Proceedings 

25 All proceedings brought pursuant to this chapter 
26 shall be closed to the public, unless the court orders 
27 otherwise with the consent of all parties. 

28 Sec. 12. 22 MRSA S396-D, sub-§9, IB, as enacted 
29 by PL 1983, c. 579, SlO, is amended to read: 

30 
31 
32 
33 

B. In de!:ermir.ing payment year financial 
requ rements, the comm~ss~on shall include an 
adiu tment for the reasonable imoacc on a 
hosp tal's costs of events, including events 
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1 affecting all or a group of .. hospitals, which were 
2 reasonably unforeseen by the hospital and which 
3 were beyond the control of the hospital. This 
4 adjustment may be made subsequent to the 
5 commencement of a fiscal .year. This adjustment 
6 shall include all reasonable costs incurred by a 
7 hospital resulting from conformance with the 
8 United States Department of Health and Human 
9 Services Public Health Service Centers for Disease 

10 Control guidelines; reauirements of the Joint 
11 Commission on Accreditation of Health Care 
12 Or anizations; Occu ational Safety and Health 
13 Administration standar s; and federal, state and 
14 local lat-ls, rules and regulations relating to t~e 
15 disease· of AIDS. Nothing in this oaragraph may be 
16 construed to preclude other adjustments under this 
17 paragraph for costs of events relating to the 
18 disease of AIDS, consistent with the standards set 
19 forth in this paraoraph. A hospital may apoly for 
20 this adjustment at any time during the course of a 
21 payment year. 

22 
23 
24 

Sec. 13. 22 MRSA 
PL 1977, c. 304, 52, 
enacted in its place: 

S1011, sub-S2, as enacted bv 
is repealed and the following 

25 2. Communicable disease. "Communicable disease" 
26 means a disease or condition that may cause ser ious 
27 illness, serious disability or death, the infectious 
28 agent of 'Nhich may pass or be carried, directly or 
29 indirectlv, from the body of one person to the body of 
30 another. ':'his subsection is renealed effective 
31 October 1, 1989. 

32 
33 

Sec. 14. 
read: 

22 MRSA SlOll, sub-§2-A is enacted to 

34 2-A. Communicable disease. "Communicable 
35 disease" means an illness due or susoected to be ·due 
36 to a soecific infectious agent or its toxic products 
37 which results from transmission of that agent or its 
38 oroducts to a susc~ptible host, directlv or 
39 indirectly. This s;.:bsection shall take effect OCt::loe!:" 

40 1,1989. 

41 Sec. 15. 22 MRSA SlOll, sub-S3 as enacted by 2L 
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COMMITTEE AMENDMENT "A " to S.P. 916, L.D. 2392 

1 1977, c. 304, §2, is amended to read: 

2 3. Dangerous communicable disease. "Dangerous 
3 communicable disease" means a communicable disease 
4 which is so designated by the department pursuant to 
5 section 1012, subsection 1, paragraph A, because of 
6 serious threat to the public health and shall include 
7 at least tuberculosis, ~nd venereal disease and HIV 
8 infection as defined- by Title 5, section 19201, 
9 subsection 5. This subsection is repealed effective 

10 October 1, 1989. 

11 
12 

Sec. 16. 
read: 

22 MRSA S1011, sub-S3-A is enacted to 

13 3-A. Dangerous communicable disease. "Dangerous 
14 communicable disease" means a communicable disease 
15 which is so designated by the deoartment oursuant to 
16 section 1012, subsection 1, paragraoh A, because of 
17 ser ious threa t to the DubHc heal th and shall include 
18 at least tuberculosis, venereal disease and HIV 
19 infection. This subsection shall take effect October 
20 1, 1989. 

21 Sec" 17. 22 MRSA SI0l!, sub-S§5 and 7 as 
22 enacted by PL 1977, c. 304, §2, are amended to read: 

23 5. Infected person. "Infected person" means a 
24 person who is diagnosed or be~±e~ed eo he~e as 
25 having a communicable disease or dangerous 
26 communicable disease and who, after aODroorlace 
27 reedical evaluation or testina, is dete:-mi:.ed to be a 
28 potential source of infection to ochers, aiven 
29 conditions necessary for transmission of the disease. 

30 7. Notifiable disease. "Notifiable disease" 
31 means any communicaole disease or, dangerous 
32 communicable disease or occupational disease, the 
33 occurrence or suspected occurrence of which is 
34 required to be reported to the department pursuant to 
35 sections 1029 to 1034 or section 1493. 

36 Sec. 18. 22 MRSA S1022, sub-§§4, 5 and 6, as 
37 enacted by .PL 1977, c. 304, §2, are repealed and '.:he 
38 followinc enacted in their p:ace: 
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COMMITTEE AMENDMENT "A " to S.P. 916, L.D. 2392 

1 4. Hearings. Hearings under this section shall 
2 be governed by the Maine Rules oE Civil Procedure and 
3 the Maine Rules of Evidence. 

4 A. The individual, the petitioner and all other 
5 persons to whom notice is reauired to be sent 
6 shall be afforded an opportunity to appear at the 
7 hear ing to testiEy and co present and 
8 cross examine witnesses. 

9 
10 
11 

12 
13 
14 
15 

16 
17 
18 
19 

20 
21 
22 
23 
24 
25 
26 

27 
28 
29 
30 
31 
32 

33 
34 
35 
36 
37 
38 
39 

B. The court may, in its discretion, recei';e che 
testimony of any other person and may subpoena any 
witness. 

C. The individual shall be afforded an 
opportunity to be represented by counsel, and, if 
that individual is indigent and requests counsel, 
the court shall appoint counsel for the individual. 

D. An electronic recording shall be made of the 
proceedings and all hearings under this section. 
The record and all notes, exhibits and other 
evidence shall be confidential. 

E. The hearing shall be confidential and no 
repor c of the proceedings may be released to che 
public, except by permission of the person or that 
person's counsel and with the approval of the 
presidina District Court Judge, except that the 
court may order a public hearing on the request of 
the person or that person's counsel. 

5. Examination ordered. If, UDon hearing, it 
appears ::hat chere are reasonable ::rounds to believe 
t.hat an individual has a dange"rous ccmmur.icable 
disease, che District. Court s~all order t~e 
examinaticn of the individual if requested bv :he 
petitioner. 

6. Commitment or treatment ordered. If, upon 
hearing, it appears the individual has a dancerous 
communicable Olsease and is a so~rce of danger to 
ocher individt.:als, the District Cour: shall order ::;,e 
individua: ccrr.rnitted to a hosDical, co submi:: co 
treatment or ::0 take s~ch reasonable preca~t!ons as 
may be necessary to not expose other individuals to 
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COMMITTEE AMENDMENT "A " to S.P. 916, L.D. 2392 

1 the danger of infection. 

2 Sec. 19. 22 MRSA §1022, 5ub-§7 is enacted to 
3 read: 

4 7. District Court order. The District Court 
5 order shall provide that the department may change the 
6 place of confinement or care for reasonable cause. If 
7 the infected person aoplies for review within 30 days 
8 of the change, the District Court making the order 
9 shall review the change. If the court orders an 

10 individual committed to a hosoital, the order shall 
11 specify a period of time, not to exceed 30 days, 
12 during which the order of commi tmenc shall re!1lain in 
13 effect. At the end of that period, the court shall 
14 hold a hearing in accordance with this section, and 
15 make such additional orders as it deems necessary, 
16 provided that no order of commitment exceeds 90 days 
17 without further review by the court. 

18 Sec. 20. 22 MRSA §2842-A is enacted to read: 

19 §2842-A. Identification of dead human bodies with 
20 communicable diseases 

21 The department shall promulgate rules providing 
22 for notification to funeral directors or other 
23 authorized agents in charge of the disposition of dead 
24 human bodies in cases ~hen the body has been diagnosed 
25 as having a communicable disease. 

26 Notification Dursuant to this section is not a 
27 violation of this Title or T:tle 5, chapter 501. 

28 Sec. 21. Appropriation. The following funds 
29 are appropriated from the Gene:al Fund to carry out 
30 the purposes of this Act. 

31 1988-89 

32 HUMAN SERVICES, DEPARTMENT OF 

33 Medical Care - PaY!1lents to Prov:ders 

34 All Other $199,320 
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COMMITTEE AMENDMENT" A " to S.P. 916, L.D. 2392 

1 Provides funds for the 
2 State's share of 
3 Medicaid's portion of 
4 additional hospital 
5 cost to implement this 
6 Act. 

7 Sec. 22. Allocation. The following funds are 
8 allocated from Federal Expenditure funds to carry out 
9 the purposes of this Act. 

10 1988-89 

11 HUMAN SERVICES, DEPARTMENT OF 

12 Medical Care - Payments to Providers 

13 

14 
15 

16 

All Other $400,680 

Allocates federal 
matching funds. 

FISCAL NOTE 

17 Medicaid's share of total statewide hospital costs 
18 is 12% or $600,000 in fiscal year 1988-89.' 

19 STATEMENT OF FACT 

20 This amendment replaces the bill, revises the 
21 title, and incorporates issues from other legislation 
22 which was before the committee concerning AIDS. The 
23 other bills have been wi thdrawn. This amendment makes 
24 the following changes to the laws concerning AIDS. 

25 1. In anticipation of a test for the HIV antigen, 
26 the provisions of the law concerning a test for the 
27 presence of the HIV antibody have been expanded to 
28 include an HIV antigen test also. 

29 2. Informed consent is recui red of all persons 
30 obtaining the HIV test. Th~ amendment ma~es a 
31 basically technical change in the scope of the risks 

Page 17-LR5616 



... , ~.'''' 
'>;;., 

COMMITTEE AMEND~!ENT "A " to S.P. 916, L.D. 2392 

1 
2 

and benefits information offered to the person 
obtaining the test. 

3 3. The current law states the circumstances under 
4 which HIV test results may be disclosed. The 
5 amendment broadens the law to allow the patient's 
6 physician to make the test results available to health 
7 care providers working directly with the patient and 
8 providing direc~ patient care, including those 
9 treating the patient for a condition other than AIDS. 

10 The amendme!1t also establishes immunity for physicians 
11 disclosing test results under this subsection. 

12 The amendme!1t specifically includes the Department 
13 of Human Services as an agency authorized to receive 
14 teSt results and further defines and designates which 
15 employees or other designees of the Department of 
16 Corrections, the Department of Human Services and the 
17 Department of Mental Health and Mental Retardation may 
18 have access to HIV test results by limiting access to 
19 those who are responsible for the treatment or care of 
20 the person obtain-lng the test. The departments must 
21 designate positions or classes of persons who will 
22 have access to the test results and under l-lhat 
23 circumstances. 

24 This amendment also allows the Bureau of Health to 
25 disclose HIV ::est resul ts to other people when 
26 necessary to carry out its duties in preventing or 
27 diminishing the effect of communicable diseases. 

28 
29 
30 
31 

Disclosure is 
record release i£, 
and in cases of 
conditions are met. 

also allc~'led as par: of a medical 
under special provis:'ons 
disclosure ,~ specific 

authorized 
accidental 

32 4. 'The amendmen:: prohibits denial of hea::.th care 
33 for refusal to give consent to an HIV test. 

34 
35 

36 
37 
38 

5. The amendment establishes a procedure 
obtain an HIV test result in cases where: 

A. A tealth care prcvider or an employee 
pa::ier.: of a hea::'th care facility is exposed 
bloo~ or bodv fluids of another: 
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1 
2 

3 
4 

5 
6 

B. The exposure creates a significant risk of 
infection; 

C. The patient has been informed of the 
accidental exposure; and 

D. The patient has refused to give informed 
consent after being requested to do so. 

7 A court order is required before the test may be 
8 given. Subsequent testing arising out of :he same 
9 incident must follow the same established procedures. 

10 
11 
12 

6. A ne'.v section on medical 
providing details on when HIV 
information may be released. 

records is 
infection 

enacted 
status 

13 7. The amendment amends the law concerning 
14 counseling, specifying when counseling is required. 
15 Both pretest and post-test counse:i.ing require personal 
16 discussion and written memorandums. It spec:"fically 
17 states that pretest and post-test counseling are 
18 required by insurers if they require a test. It also 
19 requires information concer:;.ing the reliability of the 
20 test to be made a part of the counseling. 

21 
22 
23 
24 

8. It extends the prohibition on 
prevents them from asking a potential 
client has ever had an HIV test or for 
such a test to October 1, 1990. 

insurers which 
client if the 
the resul ts of 

25 
26 
27 

9. The amendment establishes certain rights for 
hir':'::g or employees or prospective employees in 

retention situations. 

28 10. It broade:1s the pe:;.alty Drov:"sions to incl'..lde 
29 violations of any section in the ~hapter, while making 
30 it clear that the penalty provisions do not prempt the 
31 Maine Tort Claims Act. It also closes any heari:;.gs 
32 related to the AIDS chapter, keeping that information 
33 confidential unless release is authorized. 

34 11. It establishes soecial ~ancuace to DrOVlce 
35 for the rec:J'lery of hosoi tal costs i::-cur-red beca:..:se 0: 
36 the reau:"rement to co~form witt the United states 
37 Department of Health and 2uman Services Public Hea~:h 
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1 Service Centers for Disease Control guidelines, 
2 requirements of the Joint Commission on Accredi tation 
3 of Health Care Organizations, Occupational Safety and 
4 Health Administration standards, and other federal or 
5 state laws or rules relating to the disease of AIDS. 

6 12. It amends the communicable disease laws to 
7 broaden the scope to include persons with an 
8 infectious condition who may not be diagnosed with an 
9 illness, specifically includes HIV infection as a 

10 dangerous communicable disease, makes che definition 
11 of infected person more specific, establishes more 
12 detailed procedural safeguards for persons who are 
13 suspected of having a dangerous communicable Clsease 
14 and corrects an omission in the law not related to HIV 
15 infection. 

16 13. The amendment requires the Department of 
17 Human Services to promulgate rules concerning 
18 notificacion of funeral directors or other authorized 
19 agents in charge of the disposition of dead human 
20 bodies in cases when the body has been diagnosed as 
21 having a communicable disease. 

22 5616041588 
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