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L.D. 2190

(Filing No. S5-392 )

STATE OF MAINE
SENATE
113TE LEGISLATURE
SECOND REGULAR SESSION

COMMITTEE AMENDMENT " A " to S.P. 844, L.D. 2190,
Bill, "AN ACT to Allow Disclosure of Confidential
Information Relevant to Personneil and Licensure
Actions.™

Amend the bill by striking out everything after
the enacting clause and inserting in its place the
following:

'Sec. 1. 5 MRSA §9057, sub-§6 is enacted to
read:

6. Confidential information. Information may be
disclosed which 1s confidential pursuant to Title 22,
chapters 958-A and 1071 and section 7703; and Title
34-A, except for information, the disclosure of which
is absoclutely prohibited wunder Title 34-A, section
3003. Disclosure may be only for the determination of
issues involving unemployment compensation proceedings
relating to a state employee, state agency personnel
actions and professional or occupational board
licensure, certification or registration.

A. For the purpose of this subsecticn, "hearing
officer” means presiding officer, judge, board
chairman, arbitrator or any other person deemed
responsible for conducting a proceeding or hearing

subject to this subsection. In the case of the
Civil Service Appeals Board, the presiding officer
shail be the entire board. "Employees of the

agency" means employees of a state agency or
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department or members, agents or employees of a
board who are directly related to and whose
official duties involve the matter at issue.

B. The confidential information disclosed
pursuant to this subsection is subject to the
following limitations:

(1) The hearing officer determines that
introduction of the confidential information
is necessary for the determination of an
issue before the hearing officer;

(2) During the introduction of confidential
information, the proceeding 1s open only to
the hearing officer, employees of the agency,
parties, parties' representatives, counsel of
record and the witness testifying regarding
the information, and access to the
information 1is limited to these people.
Disclosure is limited to information directly
related to the matter at issue;

(3) Witnesses shall be sequestered during
the introduction of confidential information,
except when offering testimony at the

proceeding;

{(4) The names or identities of reporters of
confidential information or of other persons
shall not be disclosed, except when
disclosure is deemed necessary and relevant
by the hearing officer; and

(5) After hearing, the confidential
information 1s sealed within the record and
shall not be further disclosed, except upon
order of court.

Sec. 2. 22 MRSA Pt. 1-B, c. 857 1is enacted to

read:

PART 1-B

DISCLOSURE OF CONFIDENTIAL INFORMATION

CHAPTER 857
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COMMITTEE AMENDMENT "A " to S.P. 844, L.D. 2180

USE OF CONFIDENTIAL INFORMATION FOR
PERSONNEL AND LICENSURE ACTIONS

§3291. Definitions

As used in this chapter, unless the context
indicates otherwise, the following terms have the
following meanings.

1. Bureau. "Bureau" means the Bureau of Social
Services with respect to chapters 958-A and 1071, and
the Bureau of Social Services or the Bureau of Medical
Services with resmect to section 7703.

2. Confidential information. "Confidential
information" means information deemed confidential by
chapters 958-A and 1071, and section 7703.

3. Department. "Department" means the Department
of Human Services.

4. Director. "Director" means the Director of
the Bureau of Social Services with respect to
confidential information derived from chapters 958-A
and 1071, and the Director of the Bureau of Medical
Services or the Director of the Bureau of Social
Services with respect to confidential information
derived from section 7703.

5. Hearing cfficer. "Hearing officer" means
presiding officer, Jjudge, board chairman, arbitrator
or any other person deemed responsible for conducting
a proceeding or hearing subject to this chapter.

6. Licensing board. "Licensing board" means a
professional or occupational licensing board that
licenses, certifies or registers a person in a
profession or occupation which is included in the 1list
of professional and occupational licensing boards in
Title 5, section 12004, subsection 1, paragraph A.

§3292., Disclosure and use of confidential information;
governing provisions

Any information derived by the department from the
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COMMITTEE AMENDMENT " A" to S.P. 844, L.D. 2190

implementation of chapters 958-A and 1071, and section
7703  deemed  confidential by these chapters  and
relating to a state employee or a perscn licensed,
certified or registered by a licensing board as
defined in section 3291 who is alleged to have engaged

in _any unlawful activity or professicnal misconduct,
or in conduct 1in violation of laws ©r rules relating

to a licensing board may be disclosed to and used by
the appropriate state agencies and 1licensing boards
only in accordance with this chapter, The department,
other state agencies and licensing bcards shall comply
with the following.

1. Purpose for which disclosure is made, Any
confidential information provided tc a state agency,
department or licensing board shall be used only for
investigative and other action within the scope of the
authority of that agency, department or licensing
board and to determine whether the employee or the

person licensed, certified or registered by the board
has engaged in unlawful activity, professional
misconduct or activities in violation of the laws or
rules relating to the board.

2. Designation of person to receive confidential
information. State agenclies, departments and
licensing boards reasonably expected to be recipients
of confidential information, as determined by the
director of the bureau, shall designate a person to
receive the confidential informaticn for investigative

purposes.

3. Limitaticons on disclosure. Disclosure is
limited to information which 1is directly related to
the matter at issue. The identity of reporters and
other persons shall not be disclosed except as
necessary and relevant. Access tc  the information
shall be limited to parties, parties' representatives,
counsel of record and the hearing officers responsible
for the determinations. The infcormation shall be used
only for the purpose for which <the release was
intended.

§3293. Confidential information provided to state
emplovees, the Bureau of Human Rescurces and
the Bureau of Emplioyee Relations
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1. isclosure to state employees, Confidentia.
information which is relevant to a grievance or a
discipliinary procedure within the department shall be
provided to the affected employee ancd the employee's
designa-ed representative.

2. Disclosure to Bureau of Employee Relations anc
the Bureau of Human Resources., Confidential
information which s relevant to a grievance Or
disciplirnary procedure within the department shall be
prov.ded to the Bureau of Employee Relations 1n cacses
regarding state employment subject to the State
Employee Labor Relations Act, Title 26, chapter 9-B,
and to the Bureau of Human Resources for state
employees nct subject to Title 26, chapter 9-B, when
the Bureau of ©Employee Relations or the Bureau of
Human Resources become 1involved in the grievance or
discipiinary process, including appeals to an
arbitrator or the Civil Service Appeals Board.

3. Procedures governed by contract. If any other
procedure relating to the use of confidential
information in state employee personnel actions 1is
governed by collective bargaining agreements, the
collective hkargaining agreements shall control, except
as provided Iin section 3292.

§3294. Confidential information provided to
professional and occupational licensing boards

If confidential information regarding a person
subject to or seeking licensure, certification or
registraticon by a licensing board indicates that the
person may have engaged in unlawful activity,
professional misconduct or conduct which may be in
violation of the Jlaws or rules relating to the
licensing board, the director may release this
information to the appropriate licensing board.
Confidential information shall be disclosed and used
in accordance with section 3292 and may also be
disclosed to members, employees and agents of a
licensing board who are directly related to the matter
at 1ssue.

1. Netice to the licensee or applicant. Notice
cof the release of confidential irformation shall be

Page 5-LR5210



W~ U bW

COMMITTEE AMENDMENT " A" to S.P. 844, L.D. 2190

provided by the board to the licensee or applicant in

accordance with the law and rules relating to the
licensing board. If the law or rules relating to a
licensing board dc not provide for notice to licensees
cr applicants subject to  or seeking licensure,
certification or registration, the licensing board
shall provide notice to the licensee or applicant upcn
determination of the board to take further action
following its investigation.

2. Licensing board reguests for confidential
information. Any 1licensing board pursuing action
within the scope of the board's authority cr
conducting an investigation of any person subject to
or seeking licensure, certification or registration by
the board for engaging in uniawful activity,
professional misconduct or conduct which may be in
violation of the laws or rules relating to the board
may reguest confidential information from the bureau.
Any information ©provided to the board for an
investigation shall be governed by section 3292 and
this section.

3. Use of confidential information in
proceedings. The use of confidential information in
proceedings, informal conferences and adjudicatory
hearings shall be governed by Title 5, section 9057,

subsection 6.

§3295. Information provided for unemployment
compensation proceedings relevant to state
employment

If confidential information relevant to an
unemployment compensation proceeding with respect to
the provision of, denial or termination of

unemployment compensation benefits related to a

person's state employment, the director may release
the confidential information to the Commissioner of
Labor or the commissicner's designee. The
commissioner may request from the director of the
bureau confidential infcrmation that may be directly
related toc an unemployment compensation proceeding
with respect to a person's state empioyment., The
director may release the confidential information to
the commissioner or the commissioner's designee 1if the
confidential information is related to the
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proceeding. The commissioner shall ©provide the
claimant with access to the information.
§3306. Penalty for vioplations

Any person who violates this chapter shall be
subject to the applicable peralty as provided in
chapters 95&-A and 1071 and section 7702.

Sec. 3. 22 MRSA §3474, sub-§2, 9YY%E and F, as
enactec¢ by PL 1981, c. 527, §2, are amended to read:

E. A perscen having the legal responsibility or

authcrization to care for, evaluate, treat or

supervise an 1incapacitated or dependent adult;

and

F. Any person engaged in bona fide research,

read:

provided that no personally identifying
information is made available, unless it is
essential to the research and the commissioner or
his designee gives ©prior approval. If the
researcher desires to contact a subject of a
record, the subject's consent shall be obtained by
the department prior to the contacts; and

Sec. 4. 22 MRSA §3474, sub-§2, ¥G is enacted to
G. Persons and organizations pursuant to Title 5,
section 9057, subsection 6, and pursuant to

chapter 857.

Sec. 5. 22 MRSA §4008, sub-§2, 4§F, as amended

by PL 1983, c. 354, §1, is further amended to read:

F. Any person engaged 1in bona fide research,
providecd that no personally identifying

information 1is made available, unless it
essential to the research and the commissioner
his designee gives prior approval, If
researcher desires to contact a subject of
record, the subject's consent shall be obtained
the department prior to the contact; and

is
or
the

a

by

Sec. 6. 22 MRSA §4008, sub-§2, 144G, as enacted

by PL 1987, c. 354, §2, is amended to read:
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G. Any agency involved in approving homes for the
placement of children, with protection for
identity of reporters and other persons when
appropriates; and

Sec. 7. 22 MRSA §4008, sub-§2, YH is enacted to
read:

H. Persons and organizations pursuant to Title 5,
section 9057, subsection 6, and pursuant to

chapter 857.

Sec. 8. 22 MRSA §7703, sub-§3, ¢¥%G and H, as
enacted by PL 1983, c. 691, §2, are amended to read:

G. An individual seeking to place a «child or
adult in a particular facility with protection for
the identity of any reference, complainant,
reporter of suspected abuse or neglect or other
person, when appropriate; er

H. An owner or operator of a facility which is

the subject of a record, provided that the

identity of any reference, complainant, reporter

of suspected abuse or neglect or other person is

protected, when appropriate=s; or

Sec. 9. 22 MRSA §7703, sub-§3, $I is enacted to
read:

1. Persons and organizations pursuant to Title 5,
section 9057, subsection 6, and pursuant to

chapter 857.

Sec. 10. 34-A MRSA §3003, sub-§3 is enacted to
read:

3. Disclosure of confidential information. The
disclosure of confidential information as provided by
this section shall also be governed by Title 5,
section 9057, subsection 6.°'

STATEMENT OF FACT

The Department of Human Services which is
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responsible for licensing or using wvarious types of
facilities and providing services to specific groups
of clients often obtains information deemed
confidential by law which cannot be provided to other
state agencies or professional and occupational
licensing boards for 1investigative purposes. The
protection afforded alleged violators of law or rules
py the confidentiality of this information may pose a
serious risk to the health, safety and welfare of
Maine citizens.

In many cases, proper use of this confidential
information could enable the appropriate authorities
to undertake an investigation to determine whether
state employees or persons licensed, certified or
registered by certain professional and occupational
licensing bcards have engaged in unlawful activities,
professional misconduct or activities in violation of
laws or rules pertaining to these boards. If an
investigation reveals that adijudicatory or
disciplinary hearings and measures are needed, the
health, safety and welfare of Maine citizens will be
protected.

The intent of this amendment is not limited to the
use of confidential information for investigative and
discipiinary purposes. The intent also includes
protection of c¢lient information and protection of
rights of persons alleged to be in violation of law or
professional or occupational ethics.

This amendment authorizes the Director of +the
Bureau of Social Services and the Director of the
Bureau of Medical Services to disclose confidential
information to the Bureau of Human Resources, the
Bureau of Employee Relations, the Commissioner of

Labor or to the appropriate professional or
occupational 1licensing board when there is sufficient
grounds for an investigation. If the confidential

information shows or indicates that a state employee
or a licensed member of a profession or occupation has
engageé in unlawful activity, professional misconduct
or activities in violation of laws or rules related to
a licensing board, the confidential information may be
released upcn the followinag conditions:
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1. The confidential information 1is edited to
protect the 1identity of the persons related to the
matter at issue except for the name of the alleged
violator;

2. Access to or & copy of this information is
provided to the alleged vioclator;

3. The confidential information is provided only
to those people who need the information to carry out
their official duties; and

4, The confidential information in  the
investigation is used only for the purpose for which
the information was released.

5210032988

Reported by Senator Tuttle for the Committee on State

and Local Governmment. Reproduced and Distributed Pursuant

to Senate Rule 12.
(4/1/88) (Filing No. $-392)

Page 10-LR5210





