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(New Draft of S.P. 520, L.D. 1572) 
FIRST REGULAR SESSION 

ONE HUNDRED AND THIRTEENTH LEGISLATURE 

. Legislative Document No. 1820 

S. P. 619 In Senate, June 11, 1987 

Reported by Senator Black of Cumberland for the Committee 
on Judiciary and printed under Joint Rule 2. Original Bill 
sponsored by Senator Whitmore of Androscoggin. Cosponsored by: 
Senator Gauvreau of Androscoggin, Representative Strout of 
Corinth, Representative Manning of Portland. 

JOY J. O'BRIEN, Secretary of the Senate 

STATE OF MAINE 

IN THE YEAR OF OUR LORD 
NINETEEN HUNDRED AND EIGHTY-SEVEN 

AN ACT to Clarify the Conditions Under Which 
a Juvenile may be Detained. 

4 Be it enacted by the People of the State of Maine as 
5 fallows: 

6 
7 

Sec. 1. 
PL 1985, c. 

15 MRSA §3003, sub-§24-A, as enacted by 
439, §6, is amended to read: 

8 24-A. Secure detention facility. "Secure deten-
9 tion facility" means a facility characterized by 

10 physically restrictive construction er-preeeetlreS,-eT 
11 be~h7 ~he~-ere which is intended to prevent a person 
12 who is placed or admitted to the facility from de-
13 parting at will. 
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Sec. 2. 15 MRSA §3101, sub-§4, ~E-l is enacted \", 
to read: ) 

E-l. If the juvenile court finds, pursuant to 
paragraph E, that it is appropriate to prosecute 
the juvenile as if he were an adult, the court 
may direct detention of any such juvenile who is '~ 
to be detained pending an adjudication hearing in / 
a section of a jail which is used primarily for 
the detention of adults, when it finds by clear 
and convincing evidence that: 

(1) The juvenile's behavior presents an im­
minent danger of harm to himself or to oth­
ers; and 

(2) There is no less restrictive alterna­
tive to detention in an adult section which 
serves the purposes of detention. 

In determining whether the juvenile's behav­
ior presents a danger to himself or others, 
the juvenile court shall consider, among 
other factors: 

(a) The nature of and the circum­
stances surrounding the offense with 
which the juvenile is charged, includ 
ing whether the offense was committed 
in an aggressive, violent, premeditated 
or willful manner; 

(b) The record and previous history of 
the juvenile, including his emotional 
attitude and pattern of living; and 

(c) If applicable, the juvenile's be­
havior and mental condition during any 
previous and current period of deten 
tion or commitment. 

Sec. 3. 15 MRSA §3203-A, sub-§l, 'IA-l is enacted 
to read: 

A-l. If the law enforcement officer determines 
that detention is not necessary but the officer 
is unable to immediately return the juvenile to~ 
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. / 1 the custody of his legal custodian or another 

suitable person, the officer, with the juvenile's 
consent, may deliver the juvenile to any public 
or private agency which provides nonsecure ser­
vices to juveniles. 

2 
3 
4 
5 

6 Sec. 4. 15 MRSA §3203-A, sub-§I, UB, as enacted 
7 by PL 1985, c. 439, §9, is amended to read: 

8 B. When, in the judgment of a law enforcement 
9 officer, a juvenile should be detained prior to 

10 his initial appearance in juvenile court, the law 
11 enforcement officer shall immediately notify a 
12 juvenile caseworker. 

13 
14 
15 
16 

17 
18 ' 
19 
20 
21 
22 

23 
24 
25 
26 
27 
28 
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30 
31 
32 
33 

(1) Detention under this section shall be 
requested by the law enforcement officer 
within 2 hours after the juvenile's arrest 
or the juvenile shall be released. 

(2) After the law enforcement officer noti­
fies the juvenile caseworker and requests 
detention, the juvenile caseworker shall or­
der the conditional or unconditional release 
or shall effect a detention placement within 
12 hours following the juvenile's arrest. 

t3t--Btlr±n9--ehe--lz-hetlr-per±efi-referrefi-ee 
±n-stlbpara9raph--tzt,--any--seetlre--phys±eal 
eenf±nemene--ef--ehe--jtlven±le-shall-re~tl±re 
ehe-appreval-ef-ehe-jtlven±le-easewerker~-~he 
jtlven±le--easewerker--shall--appreve--seetlre 
phys±eal--eenf±nemene-fitlr±n9-ehe-etlseefiy-pe­
r±efi-enly-when-±e-±s--neeessary--ee--prevene 
±ffiffi±nene--eseape--er-ee~prevene-ehe-jtlven±le 
frem-harm±n9-h±mself-er-eehers~-Seetlre-phys­
±eal-eenf±nemene-ex±ses-when-ehe-jtlven±le-±s 
plaeefi-w±eh±n-a-leekefi-seee±n9~ 

34 Sec. 5. 15 MRSA §3203-A, sub-§l, 'IB-l is enacted 
35 to read: 

36 
37 
38 
39 

",,-_,: 40 

8-1. When, in the judgment of a law enforcement 
officer, immediate secure detention is required 
to prevent a juvenile who satisfies the require­
ments of subsection 4, paragraph D from imminent­
ly inflicting bodily harm to others or to him-
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self, the officer may refer the juvenile for tem­
porary,smergency detention to a facility ap 
proved pursuant to subsection 7, prior to notify­
ing a juvenile caseworker or the Department of 
the Attorney Generalj as applicable. Such a fa­
cility may detain the juvenile on an emergency 
basis for up to 2 hours, provided that the law 
enforcement officer from the facility immediately' 
notifies the juvenile caseworker or the Depart­
ment of the Attorney General and requests autho­
rization to detain the juvenile beyond the term 
of the temporary, emergency detention pursuant to 
paragraph B. The juvenile caseworker or the De­
partment of the Attorney General shall order the 
conditional or unconditional release of a juve­
nile or shall effect a detention placement within 
2 hours. following a temporary, emergency deten 
tion. It shall be the responsibility of the law 
enforcement officer to remain at the facility un­
til .the juvenile caseworker or the Department of 
the Attorney General has released the juvenile or 
has authorized detention. 

23, Sec. 6. 15 MRSA §3203-A, sub-§7, "A, as enacted 
24 by PL 1985~ c. 439, §9~ is ~mended to read: 

2'5 
26 
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A. A juvenile may be detained in a jailor other 
security facility intended for use or primarily 
used fqr the .detention of adults only when the 
~eee±V±ft9 serving facility: 

(1) Contains a separate section for juve­
niles which complies. with mandatory separa­
tion standards established by the Department 
of Corrections pursuant to Title 34-A, sec­
tion 1208; 

(2) ,Provides for n9 regular "contact between 
~he juveniles.with the adult detainees or 
inmates; . and 

(3) Has an adequate staff to monitor and 
supervise the juvenile's activities at all 
times. 

Juveniles detained in ~he adult re~e±v±n9 serving 
faciliti~s shall be placed only in the separate 
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juvenile sectians which camply with mandatary 
separatian standards established by the Depart­
ment af Carrectians pursuant to. Title 34-A, sec­
tian 1208. 

Sec', 7. 15 MRSA §3203-A; sub"';§7, ,rc, as enacted 
by PL 1985, c. 439,§9, is amended to. read: ' 

C. ' Upan the request af the Cammissianer af Car..., 
rect1ans ar his designee, a jud~~ may apprave the 
transfer af a' juvenile, who. is detained at the 
Maine Ya~th Center, to. Briya jail er--~e--BMe~her 
seetlre-f8eil±ty-±ftteMded-fe~-tlse-er ~hich is used 
far the detentian af adults: 

(1) If the judge finds, by clear and can­
vincing evidence, that: 

(a) Jurisdictian af the matter as a 
juvenile case has been waived and the 
juv~nile has been baund aver pursuant 
to. sectian 3101, subsectian 4; ar 

(b) A prasecutar has requested the 
caurt to. bind av~r the juvenile, pursu­
ant to. sectian 3101, subsectian 4, ~e­
cause he is accused af having COf!LlTl~,tt;,ed '­
a subsequent affense, vlhile c9.pjhfltled 
to. the center; ""'" 

(2) If the judge finds, by clear and can­
vincing evidence, that the juvenile's behav­
iar: 

1a~ Presents ,an Imminent danger of 
harm to. himself ar to. athers; ar 

(b) Presents a substantial likelihaad 
that the juvenile will absent himself 
fram the center; and 

(3) If the judge finds, by clear and can­
vincing evidence that there is no. less re­
strictive alternative to. detent ian in an 
adult facility which will meet the purpases 
af detention. 
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Sec. 8. 15 MRSA §3203-A, 5ub-§7, '10 is enacted 
to read: 

D. Upon the petition of a sheriff or his desig­
nee, the District Court may approve the transfer 
of a juvenile who has been bound over pursuant to 
section 3101, subsection 4, from a separate juve­
nile section, which is described in paragraph A, 
to any section of a jailor another secu~e facil­
ity which is intended for use or used primarily 
for the detention of adults, if the court finds 
by clear and convincing evidence that: 

(1) The juvenile's behavior presents an im­
minent danger of harm to himself or to oth­
ers; and 

(2) There is no less restrictive alterna­
tive to detention in an adult section which 
serves the purposes of detention. 

That determination shall be made on the ba­
sis of evidence, including reliable hearsay evi­
dence, presented in testimony or affidavits. In 
determining whether the juvenile's behavior 
presents a danger to himself or others, the court 
shall consider, among other factors: 

(a) The nature of and the circum­
stances surrounding the offense with 
which the juvenile is charged, includ­
ing whether the offense was committed 
in an aggressive, violerit, premeditated 
or willful manner; 
, ... ' 
(b) The record and previous history of 
the juvenile, including his emotional 
attitude and pattern of living; and 

(c) The juvenile's behavior and mental 
condition during any previous and cur­
rent period of detention or commitment. 
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STATEMENT OF FACT 

The definition of a secure detention facility in 
the current law is extremely broad. It can be con­
strued to encompass a range of situations, from a 
room with an open door, if a person with authority to 
be in that room has informed a juvenile that he may 
not leave, to a police cruiser while it is used to 
transport a juvenile, to an area within the security 
perimeter of a facility which is intended and used 
for the detention or confinement of persons. Only the 
last example is usually understood as a secure deten­
tion facility. This new draft follows this under­
standing and will avoid misconstruction of the provi­
sion and the necessity to record as a detention, in 
response to both federal and state reporting require­
ments, restraints on movement which fall outside the 
circumstances included in the example. The new draft 
defines a secure detention facility to encompass only 
a facility, or sections of a facility, which are by 
their physical structure constructed, equipped and 
operated to restrict substantially the ability of an 
individual to leave at will. 

23 The law does not specify whether juveniles who 
24 have been bound over pursuant to the Maine Revised 
25 Statutes, Title 15, section 3101, but who have not 
26 been convicted, should be held in the juvenile or in 
27 the adult sections of the jails. The requirements for 
28 holding these youths have been interpreted both ways 
29 and jail practices have varied, regardless of the 
30 pre~ailirtg opinion. There is a need to clarify the 
31 law to promote consistent practices whicI1'accommodate' 
32 both the, desirability of protecting these youths, who 
33 are usually weaker and less sophisticated than 
34 adults, from· adults prior to conviction and the de-
35 sirability of protecting other juveniles from 
36 bound-over youths, who usually stand accused of a se-
37 rious offense and whose behavior threatens the safety 
38 of other juveniles. The new draft establishes a pro-
39 cess for a judicial determination to reconcile these 
40 competing interests on a case-by-case basis and de-
41 termines whether the juvenile would be held in an 
42 adult or the juvenile section of the facility. 
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Similarly, there is a need to provide a process 
by which a youth, who wai not placed in an adult sec­
tion at the time of bind-over, may be transferred to 
an adult section, if circumstances arise whereby the 
youth's behavior presents an imminent danger of harm 
to himself or others. The new draft provides a pro­
~ess "to permit transfer to an adult section for 
yotithsd~tained ~s juveniles subsequent to bind-over, 
upon"demonstration"that the youth presents an immi­
nen~ danger to himself or otherg. 

11 Current law is ambiguous as to whet~er it is the 
12 "responsibility of the l-aw enforcement officer who ar-
13 rests a juvenil~, or the facility to which the " juve-
14 nil~ "is brought for detention, toobtairi permission 
15 df ajuyenile caseworker to detain the juvenil~. By 
16 placing the respohsibility for obtaining permission 
17td detain a ju~enile on the officer who effects the 
18- arrest, the new draft reduces the number of juveniles 
19 who are unnecessarily and inappropriately transferred 
20 to the custody" of the sheriffs and eliminates the 
21 transportation expenses associated with bringing 
22 these juveniles, who are inappropriate for secure de-
23 tention, to the jails and returning them. 
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Further, the law provides little direction as to 
whom a juvenile who a law enforcement officer does 
not wish to detain may be released in the absence of 
the juvenile's legal custodian. The new draft specif­
ically permits a law enforcement officer to release a 
juvenile who accepts services to a public or private 
agency which serves juveniles when the juvenile's le­
gal custodian is not available to provide care and 
csupervlsion. 

Currently, the law makes no provision for the 
emerg~ncy detention of a juvenile, who is out of con­
trol and presents a danger to himself or others, pri­
or to obtaining permission for detention from a juve­
nile caseworker. Some youths require secure services 

"immediately, on an emergency basis, to permit the law 
enforcement officer to submit the required request 
for detention. Although provision was made in the 
Maine Juvenile Code in 1985 for "secure physical con­
finement," that mechanism ,vas inadequate to ensure 
the appropriate management of the most egregious 
~ases and permitted substantial restrict_ions on lib-
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erty for an excessive period, up to 12 hours. The 
temporary emergency detention proposed in this new 
draft provides for a more secure setting during con­
finement but also provides more restrictive eligibil­
ity criteria and sub~tantially limits the period of 
that custody, reduced from a maximum of 12 hours to a 
maximum of 2 hours. 

The State's jail standards, which are mandatory 
for all of the jails and lockups in the State, the 
Maine Revised Statutes, Title 34-A, section 1208, are 
being amended to add a new section which separately 
and specifically governs procedures and practices 
particular to the management of juveniles in these 
facilities. This new draft adds a citation to the 
provisions governing the facilities to which the 
standards apply, both to direct the attention of 
those affected by the standards to their applicabili­
ty and to provide emphasis for the policy which di­
rects that juveniles merit and shall be afforded more 
solicitous treatment than that offered adults. 

Under certain conditions, the current law permits 
transferring a youth, who is held at the Maine Youth 
Center and who has been bound over pursuant to Title 
15, section 3101, to a jailor to another secure fa­
cility which services adults, i.e., the Maine Correc­
tional Center and the Maine State Prison. Neither of 
the secure adult facilities is currently capable of 
accommodating the needs of the youth who are the sub­
ject of thi~ option. The new draft limits the provi­
sion governing the transfer of youth held at the 
Maine Youth Center, who have been bound over but not 
yet convicted, to exclude the option for removal of 
these youths to the Maine Correctional Center and 
Maine State Prison and to make this section consist­
ent with the practice which will be established by 
enactment of the provision governing where those ju­
veniles may be held in jails. 
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