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1 L.D. 1343 

2 (Filing No. H- 373) 

3 STATE OF MAINE 
4 HOUSE OF REPRESENTATIVES 
5 112TH LEGISLATURE 
6 FIRST REGULAR SESSION 

7 COMMITTEE AMENDMENT" II" to H.P. 937, L.D. 
8 1343, Bill, "AN ACT to Establish Competitive Insur-
9 ance Rating under the Maine Workers' Compensation 

10 System." 

11 Amend the bill by inserting after the title and 
12 before the enacting clause the following: 

13 'Emergency preamble. Whereas, Acts of the Legis-
14 lature do not become effective until 90 days after 
15 adjournment unless enacted as emergencies; and 

16 Whereas, workers' compensation insurance is a 
17 matter of vital importance to Maine's economy; and 

18 Whereas, the method used to determine workers' 
19 compensation insurance rates affects all participants 
20 in the system, including employers who purchase in-
21 surance, insurers who provide that insurance and em-
22 ployees who receive benefits; and 

23 
24 
25 
26 

is 
the 
all 

Whereas, reform of the current ratemaking process 
immediately necessary to protect the integrity of 
workers' compensation system and the interests of 
concerned parties; and 

27 Whereas, in the judgment of the Legislature, 
28 these facts create an emergency within the meaning of 
29 the Constitution of Maine and require the following 
30 legislation as immediately necessary for the preser-
31 vation of the public peace, health and safety; now, 
32 therefore, 

33 Further amend the bill by striking out everything 
34 after the enacting clause and inserting in its place 
35 the following: 



COMMITTEE AMENDMENT "II" to H.P. 937, L.D. 1343 
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22 

23 
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25 
26 

27 
28 
29 

• 

'Sec. 1. 24-A MRSA c. 25, first 2 lines are re
pealed and the following enacted in their place: 

CHAPTER 25 

RATES AND RATING ORGANIZATIONS 

SUBCHAPTER I 

GENERAL PROVISIONS 

Sec. 2. 24-A MRSA §2302, sub-§3, as enacted by 
PL 1969, c. 132, §l, is repealed and the following 
enacted in its place: 

3. Workers' compensation shall first be subject 
to chapter 25, subchapter II, but any other parts of 
this chapter and Title 39 not inconsistent with those 
sections shall also apply. 

Sec. 3. 24-A MRSA §2303, sub-§l, ~C, as amended 
by PL 1983, c. 17, is further amended to read: 

C. Due consideration shall be given: 

(1) To past and prospective loss experience 
within and outside this State; 

(2) To the conflagration and catastrophe 
hazards; 

(3) To a reasonable margin for underwriting 
profit and contingencies; 

(4) To dividends, savings or unabsorbed 
premium deposits allowed or returned by in
surers to their policyholders, members or 
subscribers; 

(5) To past and prospective expenses both 
countrywide and those specially applicable 
to this State; 
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COMMITTEE AMENDMENT "f!" to H.P. 937, L.D. 1343 

1 (6) To all other relevant factors within 
2 and outside this State; 

3 (6-A) In the case of workers' compensation 
4 rates, consideration shall be given to the 
5 information required to be filed under Title 
6 39, section ~~ 22-D, subsections ~ aHa 3 4 
7 and 5; and 

8 (7) In the case of fire insurance rates, 
9 consideration shall be given to the experi-

10 ence of the fire insurance business during a 
11 period of not less than the most recent 
12 5-year period for which such experience is 
13 available. 

14 Sec. 4. 24-A MRSA §2303, sub-§I, ~F, as enacted 
15 by PL 1983, c. 551, §1, is repealed. 

16 
17 

18 

19 

Sec. 5. 24-A c. 25, sub-c. 
read: 

SUBCHAPTER II 

II is enacted to 

WORKERS' COMPENSATION COMPETITIVE RATING ACT 

20 §2331. Ti tle 

21 
22 
23 

This 
as the 
Act. " 

subchapter shall be known and may be cited 
"yJorkers' Compensation Competitive Ratinq 

24 §2332. Purposes 

25 The purposes of this Act are: 

26 1. Prohibit price fixing. To prohibit prlce flx-
27 ing agreements and other anticompetitive behavior by 
28 insurers; 

29 2. Protect policyholders and the public. To pro-
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COMMITTEE AMENDMENT "R" to H.P. 937, L.D. 1343 

1 tect policyholders and the public against the adverse 
2 effects of excessive, inadeguate or unfairly discrim-
3 inatory rates. 

4 3. Promote price competition. To promote price 
5 competItIon among insurers so as to provide rates 
6 that are responsive to competitive market conditions; 

7 4. Provide regulatory procedures. To provide 
8 regulatory procedures for the maintenance of appro-
9 priate data reporting systems; 

10 5. Create improvements. To improve availability, 
11 fairness and reliability of insurance; and 

12 6. Authorize cooperative action. To authorize 
13 essential cooperative action among insurers in the 
14 process of gathering and sharing data and to regulate 
15 that activity to prevent practices that tend to sub-
16 stantially lessen competition or create a monopoly. 

17 

18 
19 
20 

§2333~.~-=D~e~f~i~n~I~·t~I~·~0~n~s 

As used in this subchapter, unless the context 
indicates otherwise, the following terms have the 
following_rneanings ___ 

21 1. Advisory organization. "Advisory organiza-
22 tion" means an entity which has 2 or more member in-
23 surers or is controlled either directly or indirectly 
24 by 2 or more insurers and which assists insurers in 
25 rate-making related activities. 

26 
27 
28 
29 

30 
31 
32 
33 

A. Two 
ship or 
agement 
for ",he 

or more insurers having a common owner
operating in this State under common man
or control, constitute a single insurer 
purpose of this definition. 

B. Advisory organization does not include a 
joint underwriting association, an actuarial or 
legal consultant or an employee of an insurer or 
insurers under common control or management or 

4-



COMMITTEE AMENDMENT "f!" to H.P. 937, L.D. 1343 

1 their employees or manager. 

2 2. Classification system or classification. 
3 "Classification system" or "classification" means the 
4 insurance plan, system or arranqement for recognizing 
5 differences in exposure to hazards among industries, 
6 occupations or operations of insurance policyholders. 

7 3. Competitive market. "Competitive market" 
8 means a market which has not been found to be noncom-
9 petitive pursuant to section 2335. 

10 4. Expenses. "Expenses" means that portlon of a 
11 rate attributable to ac~sition, field supervisio~ 
12 and collection expenses, general e~enses, taxes, li-
13 censes and fees. 

14 5. Experience ratlng. "Experience rating" means 
15 a rating procedure utilizing past insurance experi-
16 ence of the individual policyholder to forecast fu-
17 ture losses by measuring the policyholder's loss ex-
18 perience against the loss experience of policyholders 
19 in the same classification to produce a prospective 
20 premium credit, debit or unity modification. 

21 6. Loss ratio. "Loss ratio" means the ratio of 
22 actual incurred losses during the previous 3-year pe-
23 riod to the actual earned premiums during that peri-
24 od. 

25 7. Loss trending. "Loss trending" means a proce-
26 dure for projecting developed losses to the average 
27 date of loss for the period during which the policies 
28 are to be effective. 

29 8. Lost-time claim. "Lost-time claim" means a 
30 claim for which compensation is paid under Title 39, 
31 section 54-A, 55-A, 56, 56-A or 58-A. 

32 
33 
34 

9. Market. "l'larket" means the 
tween bUY~Is and sellers of workers' 
surance within this State pursual!.t 

5-
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1 
2 
3 

4 
5 
6 
7 
8 
9 

10 
11 
12 
13 

14 
15 
16 
17 

18 
19 
20 
21 

22 
23 
24 
25 
26 
27 
28 

29 
30 
31 
32 
33 

34 
35 

ter. A specific market may be identified by geograph
ic area or schedule or classification system catego
!;L 

10. Merit rating. "Merit rating" means a rating 
~cedure utilizing the past insurance experience of 
~p individual policyholder with a premium too small 
to be eligible for experience rating to adjust the 
poli~yholder's future premiums to reflect anticipated 
experience that is better or worse than average. 

11. Noncompetitive market. "Noncompetitive mar
ket" means a market for which there is a ruling in 
effect pursuant to section 2335 that a reasonable de
gree of comDetition does not exist. 

12. Pure premium rate. "Pure premium rate" means 
that portion of the rate which represents the loss 
cost per unit of exposure, including lost adjustment 
~ense. 

13. Rate. "Rate" means the cost of insurance per 
exposure base unit, prior to any application of indi
vidual risk variations based on loss or expense con
siderations. Rate does not include minimum premiums. 

14. Residual market mechanism. "Residual market 
mechanism" means an arrangement lnvolvlng partlcipa
tion by insurers in the equitable apportionment among 
them of insurance which may be afforded applicants 
who are unable to obtain insurance through ordinary 
methods. It includes the Accident Prevention Account 
and the Safety Pool. 

15. Schedule rating. "Schedule rating" means an 
insurance rating procedure where the premium for an 
insul.~~_may be modified in accordance with rating 
rules to reflect characteristics of the risk not re
flected in its experience. 

16. Statistical ..£lan. "Statistical plan" means 
!he plan, sEtem-orarrangement used to collect data. 

6-



COMMITTEE AMENDMENT "fi" to H.P. 937, L.D. 1343 

1 17. Superintendent. "Superintendent" means the 
2 Superintendent of Insurance. 

3 18. Supplementary rate information. "Supplemen-
4 tary rate information" means a manual or plan of 
5 rates, classification system, rating schedule, mini-
6 mum premium, policy fee, rating rule, rating plan and 
7 any other similar information needed to determine the 
8 applicable premium for an insured. 

9 19. Supporting information. "Supporting informa-
10 tion" means_ the experience and judgment of the filer 
11 and the experience or data of other insurers or orga-
12 nizations relied on by the filer, the interpretation 
13 of any statistical data relied on by the filer, de-
14 scriptions of methods used in making the rates and 
15 any other similar information required to be filed by 
16 the superintendent. 

17 §2334. Scope of application 

18 Thls subchapter applles to workers' compensatlon 
19 insurance and employers' liability insurance written 
20 in connection therewith. 

21 §2335. Competitive market 

22 A competitive market is--presumed to exist unless 
23 the superintendent, after hearing, determines that a 
24 reasonable degree of competition does not exist in 
25 the market. 

26 
27 

1. Order. On 
tendent shall issue 

that determination, the superin
an order to that effect. 

28 2. Time. The order shal~ecify its expiration 
29 date. That date shall be a date deemed reasonable by 
30 the superintendent to insure that the market has re-
31 turned to a reasonable degree_of competition. 

32 ~3~._~F,-a_c to r s . In determining whether a reasonable 

7-



COMMITTEE AMENDMENT "ff" to H.P. 937, L.D. 1343 

1 degree of competition exists, the superintendent 
2 shall consider relevant tests of workable competition 
3 pertaining to market structure, market performance 
4 and market conduct, including: 

5 
6 

7 
8 
9 

10 
11 
12 

13 
14 
15 
16 
17 

18 
19 

20 
21 

A. The extent to which any insurer controls a 
market; 

B. Whether the total number of companies writing 
insurance is sufficient to provide multiple op
tions to an e~loyer; 

C. The disparity among rates and among classifi
cations and subclassifications to the extent that 
they result in rate differentials; 

D. The availability of insurance and the number 
of insurers and self-insurers actively providing 
workers' compensation coverage and the level of 
and chanqes in market share of insurers and 
self-insurers; 

E. The degree of participation of employers in 
the residual market mechanism; 

F. Whether rate levels in the market are exces-
sive, inadequate or unfairly discriminatory; or 

22 G. The relationship between the premiums charged 
23 and the cost of providing coverage, with due con-
24 sideration of investment income. 

25 4. Basis of order. Any single factor under sub-
26 section 3 may be a sufficient basis for determining 
27 that a reasonable degree of competition does not ex-
28 ist in a market. 

29 5. Report. The superintendent shall issue a re-
30 port annually, beginning in 1987, on or before Sep-
31 tember 1, detailing the state of competition in the 
32 market on a statewide basis and identifying specific 
33 markets in which competition may not exist or may be 

8-



COMMITTEE AMENDMENT "If" to H.P. 937, L.D. 1343 

1 threatened. The report shall be based on the criteria 
2 of subsection 3, with appropriate weight given to all 
3 factors and shall be supported with specific evi-
4 dence. The report shall be sent to the Governor, the 
5 President of the Senate and the Speaker of the House 
6 of Representatives. 

7 §2336. Rate standards 

8 The following standards shall be used in deter-
9 mining the reasonableness of rates for insurance un-

10 der this chapter. 

11 1. General. Rates shall not be excessive, inade-
12 quate or unfairly discri~inatory. 

13 
14 

15 
16 

17 

18 
19 
20 
21 

22 
23 
24 

25 
26 
27 

28 

29 
30 

~2~.~~E~x~c~e~s~s~i~v~e~n~e~s~s~. __ ~S~t~a~n~d~a~r~d~s~~o~f __ ~e~x~cessiveness 
shall be as follows: 

A. Rates in a competitive market are presumed 
not to be excessive; 

B. Rates are excessive if: 

3. 

(1) The rate lS llkely to produce a profit 
or a return on capital and surplus allocable 
to risks in this State that is unreasona~ 
high for the insuranceJ2rovided; 

(2) Expenses included in the rate are un
reasonab~igh in relation to services ren
dered;~ 

~ The rate incl~u~d~e~s~~~excessive 
subsidization of Safety Pool loss experi
ence. 

Inadequacy. Rates are inadeguate if: 

A. They are clearly insufficient to sustain pro
~ted losses and ex-p~nses; and 

9-



COMMITTEE AMENDMENT 'tt" to H.P. 937, L.D. 1343 

1 

2 

3 
4 

5 
6 

B. The use of these rates, if continued, would: 

(1) Endanger the solvency of the insurer; 

(2) Tend to unreasonably limit competition; 
or 

(3) Tend to create a monopoly in the mar
ket. 

7 4. Unfair discrimination. Unfair discrimination 
8 exists if, after allowing for practical limitations, 
9 rate price differentials fail to reflect eguitably 

10 the differences in expected losses and expenses. A 
11 rate is not unfairly discriminatory because different 
12 premiums result for policyholders with like loss ex-
13 posures but different expenses, or like expenses but 
14 different loss exposures, so long as the rate re-
15 flects those differences with reasonable accuracy. 

16 §2337. Rating criteria 

17 
18 
19 

In determining 
standards of section 
shall apply. 

whether 
2336, 

rates comply with the 
the following criteria 

20 1. Basic factors in rates. Due consideration may 
21 be given to past and prospective loss and expense ex-
22 perience within and outside of this State, to catas-
23 trophe hazards and contingencies, to events or trends 
24 within and outside of this State, to loadings for 
25 leveling premium rates over time for dividends or 
26 savings to be allowed or returned by insurers to 
27 their policyholders, members or subscribers and to 
28 all other relevant factors, including judgment. 

29 ~_Sxpenses. The expense provisions included in 
30 the rates to be used by an insurer shall reflect the 
31 operating methods of the insurer and, so far as it is 
32 credible, its own actual and anticipated expense ex-
33 perience. 

10-



COMMITTEE AMENDMENT "/t" to H.P. 937, L.D. 1343 

1 3. Profit. The rates may conta~()visions for 
2 contingencies and an allowance permittins __ a reason-
3 able profit. In determining the reasor.ableness of 
4 profit, consideration shall be given to all invest-
S ment income attributable to premiums and the reserves 
6 associated with those premiums and to a reasonable 
7 return on capital and surplus allocable to the cover-
8 age of risks in this State. 

9 §2338. Filing of rates and other rating information 

10 Every insurer shall file with the superintendent 
11 all rates and supplementarL rate information which 
12 are to be used in this State, except that information 
13 contained in the uniform plans to which each insurer 
14 must adhere under section 2341. 

15 1. CompetItive markets. In a competitive market,. 
16 rates and supplementary rate_ information shall be 
17 filed not late~ha~~s after their effective 
18 date. 

19 A. If the superintendent finds, after notice and 
20 hearing, that an insure~'s rates require closer 
21 supervision because~f the insurer's financial 
22 condition or unfairly discriminatory or excessive 
23 rating practic~s, he __ ~~1 require prefiling of 
24 rates. 

25 
26 
27 
28 
29 
30 
31 

32 
33 
34 
35 
36 

B. If prefiling is reguired, the insurer shall 
file with the superintendent at least 30 days be
fore the effective date all such rates and such 
~~.menta!:LJate information and supporting in
formation as ~!::.~ .. §cr~l?_~_ .. the superintendent. 
!:i.P~'plication .P...Y.. the_Kiler, the superintendent 
may authorize an earlie::-__ effective date. 

2. Noncompetitive market. In a noncompetitive 
market, rates and supplement~rate infoJ:'.l\1..a_tioQ 
shall be filed and shall not take effect until a de-

.. ._----- . 

termination is made by th~~rintendent. For state-
wide rates in a noncomPetitIve market: 
----------~-----

11-



COMMITTEE AMENDMENT "If" to H.P. 937, L.D. 1343 

1 
2 
3 
4 
5 

6 
7 

A. The filing shall include the information re
quired in a filing under Title 39, section 22-D, 
subsections 4 and 6, and, to the extent ordered 
by the superintendent, the information required 
in a filing under subsection 5; 

B. This Title and Title 39, section 22-D shall 
apply; and 

8 C. If the state as a market is found to be non-
9 competitive, the Public Advocate, as appointed 

10 under Title 35, section l-A, may be a party to 
11 proceedings under Title 39, section 22-D, relat-
12 ing to rates. A filing reguesting that proceed-
13 ing shall pay a filing fee as provided under sec-
14 tion 2350, subsection 3, paragraph B. 

15 3. Filings open to inspection. All rates, sup-
16 plementary rate information and any supporting infor-
17 mati on for risks filed under this Act shall, as soon 
18 as filed, be open to public inspection at any reason-
19 able time. Copies may be obtained by any person on 
20 request and upon payment of a reasonable charge. 

21 §2339. Disapproval of rates 

22 1. Timing. A rate may be disapproved within the 
23 following time limits. 

24 
25 

26 
27 
28 

29 
30 
31 
32 

A. A rate may be disapproved at any time subse
quent to the effective date. 

B. A rate subject to prefiling under section 
2338 may also be disapproved before the effective 
date. 

C. A rate for a noncompetitive or a residual 
market shall not become effective until estab
lished by the superintendent pursuant to Title 
39, section 22-D. 

12-



COMMITTEE AMENDMENT "11" to H.P. 937, L.D. 1343 

1 
2 

3 
4 
5 

6 
7 
8 
9 

2. Bases of di~oval. 

proval are as follows. 
The bases for disap-

A. The superlntendent shall disapprove a rate if 
the insurer fails to comply with the filing re
quirements under secti.on 233~. 

B. 
for 
the 
or 

The superintendent shall disapprove a rate 
use in a competitive market if he finds that 
rate violates the standards of section 2336 

any other applicable requirement of this Act. 

10 3. Disapproval procedure; order; interim 
11 rates. The superintendent .. may di~!:ov~~~in 
12 accordance with the followinSL"p'rocedu~E;s. 

13 
14 

15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 

30 
31 
32 
33 
34 
35 
36 

A. The 
follows. 

procedure for 

(1) If the superi!l!.E:pdent.finds.under sec
tion 2335 that a reasonable degree of compe
tition does not exist or believes that rates 
violate the standards of section 2336 or any 
other applicable requirement of this Act, he 
~ require the insurers to file supportin~ 
information in sup~ of existing rates 
wi thin 30 d~r y/i thin a reasonable time 
extension for good .C:.<'l:use sho-",~.as the su~-=
intende}:1t may fix. I~., after reviewing the 
supporting rate information, the superin
tendent_believ~.~_. that such rates may violate 
~of the_ reqLlirem.eE_~~ __ o..L......thls~Act,--._he 
shall call a hearing_prio:r~~c:l.3:.,?_ap"prov-= 
al. 

(2) The .~~r):_ntendent..._~L......slisapprove..L 
without hearing, rates 2refiled ~rsuant to 
section 2338, SUbsection 1, that have not 
become effective. The insurer who se-----rate s 
~.<'l:v_~been dj sap..E!0ved shall be gl..ven ~ear
ing upon a wri_tten .I~Guest made _"!.L-t;;hin 3Q 
days at.!.~ the ...c:l.i s.§lproval ol-der. 

13-



COMMITTEE AMENDMENT 11/111 to H.P. 937, L.D. 1343 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

B. If the superintendent disapproves a rate, he 
shall issue an order specifying in what respects 
it fails to meet the requirements of this sub
chapter and stating when that rate shall be dis
continued for any policy issued or renewed after 
a date speci~ied in the order. The order shall 
be issued within 30 days after the close of the 
hearing or within a reasonable time extention for 
good cause shown as the superintendent may fix. 
The order may include a provision for premium ad
justment for the period after the effective date 
of the order for policies in effect on that date. 

C. Whenever an insurer has no legally effective 
rates, the superinter.dent shall specify interim 
rates for the insurer that correspond to the 
rates in effect at that time for the Safety Pool. 
He may order that a specified portion of the pre
miums be placed in an escrow account approved by 
him. When new rates become legallv effective, 
the superintendent shall order the escrowed funds 
or any overcharge in the interim rates to be dis
tributed appropriateiy, except that refunds of 
less than $10 per policyholder shall not be re-
~cl,-

25 §2340. Monitori~ompetition and compliance 

26 1. Monitoring competition. The superintendent 
27 shall monitor the degree of competition in this 
28 State. In doing so, he shall utilize existing 
29 relevent informat~~ana~ytical systems and other 
30 sources, cause or particiPate in the development of 
31 new relevant information, analytical systems and oth-
32 er sources or relv on some combination thereof. 
33 :I:hl!'se &,-_ci vi ties may be conducted lnternally wi thin 
34 the insurance bureau, in coo~ration with other state 
35 insurance departments, through outside contractors 
36 and i~~()_the r ~P~r:_()'p!"~,,_~e manne r . 

37 2. Monitoring rate compliance. The superintend-

14-



COMMITTEE AMENDMENT "ft" to H.P. 937, L.D. 1343 

1 ent shall make or cause to be made investigations as 
2 he may deem necessary to satisfy himself ~hat rates 
3 comply with the requirements of this Act. 

4 §2341. Uniform administration of classifications; 
5 reporting of rates and other information 

6 1. Uniform classification ~em. Every work-
7 ers' compensation insurer, including self-insurers, 
8 shall adhere to a uniform classification system and 
9 uniform experience rating plan filed with the super-

10 intendent by an advisory organization designated by 
11 the superintendent and s~ect to his disa£prova~ 
12 An insurer may develop subclassifications of the uni-
13 form classification system on which a rate m~ 
14 made, provided that: 

15 
16 

17 
18 

19 
20 
21 
22 

23 

24 
25 

26 

27 
28 
29 

30 
31 

A. A subclassification must be filed with the 
superintendent 30 days prior to its use. 

B. The .superintendent may disapprove 
subclassification if: --"-'-'---~~-----"~-"'-"'-=--~. 

a 

(1) The insurer fails to demonstrate that 
the data produced ma~be reported consistent 
with the uniform statistical plan and clas
sification system; or 

(2) The proposed subclassification: 

( a ) I s no t rea s 0 n ab 1 y r e~l =a-'Ct:.:e=--d::...----=tc=0'---_t=he 
exposure; 

(b) Is not adequately defined; 

(c) Has not been shown to distinguis~ 
among insured based on the potential 
for or hazard of loss; or 

(d) Is like~ to be unfairly discrimi
natory. 

15-



COMMITTEE AMENDMENT "If" to H.P. 937, L.D. 1343 

1 2. Statistical advisory organization. The super-
2 intendent shall designate an advisory organization to 
3 assist him in gathering, compiling and reporting rel-
4 evant statistical information. Every workers' compen-
5 sation insurer shall record and report its workers' 
6 compensation experience to the designated advisory 
7 organization as set forth in the uniform statistical 
8 ~ 

9 3. Manual rules. The designated advisory organi-
10 zation shall develop and file manual rules, subject 
11 to the approval of the superintendent, reasonably re-
12 lated to the recording and reporting of data pursuant 
13 to the uniform statistical plan, uniform experience 
14 rating plan and the uniform classification system. 

15 A. Every workers' compensation insurer shall ad-
16 here to the approved manual rules and experience 
17 rating plan in writing and reporting its busi-
18 ness. 

19 B. No insurer may agree with any other insurer 
20 or with an advisory organization to adhere to 
21 manual rules which are not reasonably related to 
22 !h..~ recording and reporting of data pursuant to 
23 the uniform classification system or the uniform 
24 statistical plan. 

25 §2342. Payment of dividends 

26 The following provisions apply to the payment of 
27 dividends, savings or unabsorbed premium deposits al-
28 lowed or returned b~nsurers to their policyholders, 
29 members or subscribers. 

30 1. ~iscrimination. The payment shall not unfair-
31 ly dlSC:rlminate between policyholders. 

32 2. Rating plan. A plan for payment of dividends, 
33 savings or unabsorbed premium deposits is not consid-
34 ered~rating plan or system. 

16-



COMMITTEE AIIJENDMENT "If" to H.P. 937, L.D. 1343 

1 §2343. Uniform experience and merit rating plans 

2 An experience or merit rating plan shall contain 
3 reasonable eligibility standards and provide adequate 
4 incentives for loss prevention and for sufficient 
5 premium differentials to encourage safety. 

6 1. Experience rating plan. The uniform experi-
7 ence rating plan shall be the exclusive means for 
8 providing prospective premium adjustment based upon 
9 the past claim experience of an individual insured. 

10 2. Retrospective premlum adjustments. Insurers 
11 may file rating plans that provide for retrospective 
12 premium adjustments based on an insured's past expe-
13 rience. 

14 3. Merit rating plan. If an insured is not eli-
15 gible for an experience rating plan, a merit rating 
16 plan shall be applied. 

17 A. A plan shall provide for the following mini-
18 mum credits or maximum debits to be applied to 
19 the otherwise applicable manual premium, based on 
20 the number of lost-time claims of the insured 
21 during the most recent 3-year period for which 
22 statistics are available: 

23 
24 

25 
26 

27 
28 

29 
30 
31 

(1) Ro claims or a loss ratio of less than 
1.0, an 8% credit; 

(2) One claim resulting in a loss ratio 
greater than 1.0, no credit or debit; and 

(3) Two or more claims resulting in a loss 
ratio greater than 1.0, an 8% debit. 

B. The insurer shall notify the insured of the 
premium adjustment, credit or debit and the rea
son for it. 
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1 4. Applicability. No insurer may ~_y a merit 
2 rati~an prior to January 1, 1987. 

3 

4 
5 
6 
7 
8 

9 
10 
11 
12 
13 
14 

15 
16 

17 
18 
19 

20 
21 
22 

23 
24 

25 
26 
27 

28 

29 

30 

§2344. Schedule rating 

An insurer ~_file a schedule rating plan which 
permlts modification to the otherwise applicable~e
mium after t~plication of experience rating but 
before .. ~ premium discounts and loss constants. A 
~~~~hall not ap~o the residual market. 

1. Disapproval. The ~erintendent may disap
prove ~ schedule rating plan, Dursuant to section 
2339, if the plan is unfairly discriminatory, if the 
filer has failed to demonstrate that experience can 
be accurately reported,. or the~lan otherwise fails 
to comply with the~requirements of this section. 

2. Standards. The following provisions shall ~ 
ply to a plan. 

A. A modification may not be applied unless sup
ported by evidence contained in the file of the 
insurer at the time the modification is applied. 

B. The effective date of a modification shall 
not preceq~ the~eceipt by the insurer of the ev
idence supporting_~he modification. 

C __ . __ ~~xpla~ation of the modification shall be 
pro,-,ide~to the insured ___ 

D. The insurer shall Drovide an o-pportuni ty for 
the iJ~~red. to~rrect_~~forJl1ati()~. by evi
~ence~rovided to the insurer. 

~The __ ~Dlan may include the followin9 factors: 

11) Condition of the premises; 

(2) Classification peculiarities; 
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1 
2 

3 

4 
5 

6 
7 

8 
9 

10 
11 

12 
13 

14 
15 

16 
17 

(3) Availability of medical facilities or 
services; 

(4) Presence and use of safety devices; 

(5) Methods of employee selection, training 
and supervision; 

(6) Cooperation between management and the 
insurer on safety and prevention programs; 

(7) Compliance with federal, state and lo
cal safety and health regulations; 

(8) Participation in an organized safety 
training and education program; 

(9) Participation ~n retraining or rehabil
itation programs for injured employees; and 

(10) Management organization that encour
ages safety. 

F. Eligibility may not be based on a minimum 
premium. 

18 3. Applicability; limitations. No insurer may 
19 file a schedule rating plan prior to January 1, 1987. 
20 In the time period extending from January 1, 1987, to 
21 December 31, 19B8, no scheduled rating credit mav ex-
22 ceed 25% and no debits may be applied. On or after 
23 January 1, 1989, no scheduled rating credit or debit 
24 may exceed 25%. 

25 §2345. Complaints on rates or filings 

26 Every insurer or advisory organization shall pro-
27 vide within this State reasonable means whereby, on 
28 written reguest, any person aggrieved by the applica-
29 tion of its rates or filings may be heard on the man-
30 ner in which the rating system has been applied. 
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1 1. Response time. If the lnsurer or advisory or-
2 ganization fails to grant or reject the re~est with-
3 ~~O~s, an applicant may proceed as if the appli-
4 cation had been rejectest=-

5 2. Appeal. Any~~ggrieved by the action of 
6 the insurer or adviso~rganization on that request 
7 may, within 30 ~ays after written notice of that ac-
8 !ion_,_~eal to the superintendent. After a hearing 
9 held on not less than l~s written notice to the 

10 ~pellant and to the insurer or advisory organiza-
11 tio~~~3uperintendent may affirm, modify or re-
12 verse that action. 

13 

14 
15 
16 
17 
18 

19 
20 
21 
22 
23 

24 
25 
26 

27 
28 
29 

30 
31 

32 
33 
34 

§2346. Licensing advisory organizations 

No advisorv organization may provide services re
lating to insurance subject to this subch~.~er and no 
~nsurer_~ utilize the services of an organization 
tor those purposes, unless the organization has ob
tained a license under this section. 

1. Availability of services. No licensed advis
ory organization may refuse to s~~ services for 
which it is licensed in this State to an insurer au
thorized to do business in this State and offer{ng to 
pay--the~~~~ir andusual- compensation f'-or~the-~ex-'Zices..".. 

2. Licensing. In addition to the requirements 
contained in section 2321, the advlsory organization 
"§l~§p lrlcludeln i ·t~_~a-pp·.Lication the following: .-

A. A statement showing its technical qualifica
tions "l.?L acting in the £§Paci ty for which it 
seeks ~~l~cense; and 

B. Other relevant information and documents that 

:3_, Change of circumstances. An adviso~Y __ ..<2.!:.gani
zat:.ton.~ which ~s ap.Pll..ed for a license shall notify 
the superintendent of every material change in the 

20-
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1 facts or documents on which its application was 
2 based. An amendment to a document shall be filed at 
3 least 30 days before it becomes effective. 

4 4. Granting of license. If the superintendent 
5 finds that the applicant and the natural persons 
6 through whom it acts are competent, trustworthy and 
7 technically qualified to provide the services pro-
8 posed and that all requirements are met, he shall is-
9 sue a license specifying the authorized activity of 

10 the applicant. He shall not issue a license if the 
11 proposed activity tends to create a monopoly or to 
12 substantially lessen competition in the market. 

13 5. Duration. Licenses shall remain in effect un-
14 til the licensee withdraws from the State or until 
15 the license is suspended or revoked. 

16 
17 
18 
19 

20 
21 

22 
23 
24 
25 
26 
27 

6. Suspension or revocation. The license of an 
advisory organization which does not comply with the 
requirements and standards of this chapter may be 
suspended or revoked by the Administrative Court. 

§2347. Insurers and advisory organizations; prohib-
ited activity 

1. Restraint of trade. No insurer or advisory 
organization may make any arrangement with any other 
insurer, advisory organization or other person which 
has the purpose or effect of unreasonably restraining 
trade or subst-antially lessening competition in the 
business of insurance. 

28 2. Rate agreements. No insurer may agree with 
29 any other insurer or with an advisory organization to 
30 adhere to or use a rate or rating plan, other than a 
31 uniform experience or classification rating plan or 
32 rating rule, except as needed to comply with the re-
33 quirements of section 2341. 

34 3. Proof of agreement. The fact that 2 or more 
35 insurers, whether or not members or subscribers of an 
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1 advisory organization, use the same rule, rating 
2 plan, rating schedule, rating rule, policy form, rate 
3 classification, underwri ti~ule, surveyor inspec-
4 tion or similar material is not sufficient in itself 
5 :to ._~J2Dort a findlng that an agreement exi sts. 

6 4. Common ownership. Two or more insurers having 
7 a common ownership or~ating in this State under 
8 common management or control may act as if they con-
9 ?tituted a single insurer. 

10 5. Advisory organizations. Exce~~ecific31-
11 ly permitted under section 2348, no advisory organi-
12 zatlon may: 

13 
14 

15 
16 

17 

18 
19 

A. Compile or distribute recommendations relat
ing to rates that include: 

Jl) Expenses, 
expenses; 

_(2) Profit; or 

other than loss adjustment 

(3) Actuaria~ections or trending fac
:tors; 

20 B. File rates, sU£2~ementar~ rate information or 
21 ~PJ2Qrting information on behalf of an insurer; 
22 or 

23 C. Engage in ~_~!:i vi ty which is prohibited by 
24 chapter 23. 

26 A~ advisory organization, in addition to other 
27 acti vi ti~_not_.f'rohibi ted,- may: 

28 1. Develop statlstlcal plans. Devel~tatisti-
29 .c:~J~lans, including class definitions; 

30 2. Collect data. Collect statistical data from 

22-
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1 members, subscribers or any other source; 

2 3. Prepare pure premiums. Prepare and distribute 
3 pure premium rate data in accordance with its statis-
4 tical plans. The data shall be in sufficient detail 
5 to permit insurers to modify the pure premiums based 
6 on their own rating methods or interpretations of un-
7 derlying data. Appropriate actuarial projection and 
8 trending factor data may be prepared and submitted to 
9 the superintendent to the extent necessary to estab-

10 lish proper residual market rates; 

11 4. Prepare rating rules. Prepare and distribute 
12 manuals of rating rules and rating schedules that do 
13 not contain any rules or schedules containing final 
14 rates or permitting calculation of final rates with-
15 out information outside the manuals; 

16 5. Distribute information. Distribute informa-
17 tion that is filed with the superintendent and open 
18 to public inspection; 

19 6. Conduct research. Conduct research and col-
20 lect statistics in order to discover, identify and 
21 classify information relating to causes or 
22 preventions of losses; 

23 7. File policy forms. Prepare and file policy 
24 forms and endorsements and consult with members, sub-
25 scribers and others relative to their use and appli-
26 cation; 

27 8. Distribute pricing information. Collect, com-
28 pile and distribute past and current prices of indi-
29. vidual insurers if the information is made available 
30 to the general public; 

31 9. Evaluate benefit changes. Conduct research 
32 and collect information to determine the impact of 
33 benefit level changes on pure premium rates; and 

34 10. Calculate experience rating modifications. 
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1 
2 
3 
4 
5 

5 

Prepare and distribute rules and rating values for 
the uniform experlence rating plan; calculate and 
disseminate individual values for the uniform experi-
ence rating plan; and calculate and disseminate indi
vidual risk premium modifications. 

§2349. Advisory organizations; filing requirements 

7 An advisory organization shall file with the su-
8 ~rintendent every pure premium rate, manual of rat-
9 ing rules, rating schedule and change, amendment or 

10 modification of them, proposed for use in this State, 
11 not more than 5 days after it is distributed to mem-
12 bers, subscribers or others. 

14 The residual market mechanism shall be composed 
15 of an Accident Prevention Account and a Saf~ty Pool. 

15 1. Accident Prevention Account. The Accident 
17 Prevention Account shall be an insurance plan that 
18 ~ovides for the~table apportionment among insur-
19 ers of insurance which may be afforded applicants who 
20 are in good faith entitled to but unable to procure 
21 that insurance through ordin~ methods because of 
22 their demonstrated accident frequency problem, 
23 measurably adverse loss ratio over a neriod of~ars,_ 
24 or demonstrated atti tude __ ()%~ncompL~!lce wi th~af~ 
25 _~~9.1:lc~_.!'~mentJ3... 

26 A. All insurers authorized to write workers' 
27 comnensation and_~.!!l£l.CJ.yers '--liabilitYinsurance 
28 in this State shall participate in the plan. 

29 B. The plan shall include an experlence rating 
30 system and merit rating plan whereby the premlum 
31 ~. each employer in the account is modified ei-
32 ther prospectively or retrospectively. An ex~ri-
33 ence m~dification shall _~ml'y_be __ ~~ied_to ~~ 
34 manClal rate of the plan. The plan shall also pro-
35 vide for nremium surcharges for employer~~sed 
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1 
2 
3 
4 
5 

6 
7 
8 
9 

10 
11 

12 
13 
14 

15 
16 

17 
18 
19 

20 
21 
22 
23 

24 
25 
26 
27 
28 

29 
30 

31 
32 
33 

on their specific loss experience within a speci
fied period or other factors which are reasonably 
related to their risk of loss. The sensitivitv of 
a rating system may vary by size of the risk in
volved. 

C. The plan shall produce the least possible 
subsidization of the account's loss experience 
consistent with this chapter and sound actuarial 
principles. Subsidization shall be borne equally 
by the voluntary market and the Safety Pool based 
on premium amounts. 

D. Commissions under a plan shall be established 
at a level that is neither an incentive nor a 
disincentive to place an employer in the account. 

E. An employer is eligible for insurance from 
the Safety Pool if: 

(1) He has a loss ratio greater than 1.00 
over the last 3 years for which data is 
available; and 

(2) He has attempted to obtain insurance in 
the voluntary market and has been refused by 
at least 2 insurers which write that insur
ance in this State. 

F. A designated advisory organization shall sub
mi t a pla"n for the superintendent's approval 
within 30 days of the effective date of this sec
tion. A plan or amendment shall not take effect 
until approved by the superintendent. 

(1) The following applies to premium 
surcharges. 

(a) No premium surcharges may be ap-
plied until on or after January 1, 
1987. 
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1 
2 
3 

4 
5 

6 
7 
8 
9 

10 

11 
12 
13 
14 

15 
16 
17 
18 
19 
20 
21 

22 
23 

24 

25 

26 
27 

28 
29 

30 
31 

~Premium surcharges apply to a pre
mium that is experience or merit rating 
modified. 

~ Premium surcharges may not exceed 
10% prior to January 1, 1989. 

(d) Premium surcharges shall be based 
on an insured's adverse deviation from 
expected incurred losses in this State. 
The surcharge shall be based on the ra
tio of "A" to "B" where: 

ill "A" is the actual incurred 
losses of a risk during the previ
ous 3-year experlence period as 
reported; and 

jii) "B" is the expected incurred 
losses of a risk during that peri
od as calculated under the uniform 
experlence or merlt rating of a 
plan times the risk's current ex
perience or merit rating modifica
tion factor. 

~~~~remium surcharge shall be as 
follows: 

Ratio of "A" to liB" Surcharge 

Less than 1. 20 None 

1. 20 or greater, but 
less than 1. 30 5% 

1. 30 or greater, but 
less than 1. 40 10% 

1. 40 or greater, but 
less than 1. 50 15X~ 
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1 1. 50 or gre=--a __ t=e __ r ______ _ 20'%: 
------'~--

2 G. The Accident Prevention Account shall be sub-
3 ~ct to Title 39, section 22-D, and ~l~all be~~~ 

4 sidered to be an insurer under !:b-Jc.§_~~l:lChil,~€'~"_ 

5 2 .~f~ty Pool. The Safe~Pool is an insur~n~~ 
6 ~lan-that provides for an alte~~3~jve~~urce of in~ 
7 surarlce_. for employers with SI9_od safe"tL_I_~"OJd_~. 

8 A. The Safety Pool lS created. It is intended to 
9 Q2.erate wi thin the framework(;T~ti1..E".~Junt~ry in.:. 

10 surance market. 

11 ill. The Safety Pool is not a state fu~c:l._and 
12 the State shall have no pro12riet.i1!.Y....lnter~.sJ: 

13 il"l....!b.~._~il,~ P a 01_'21:'.... can !.r'.i b~tJ:.'2!l..§._I11~t.() 
14 it. 

15 ill The Safety Pool Sh~lL!?_€' exemJ2..t...,Lrom 
16 .~ budgetary control or supervision._):)J:' 
17 state agenc:j.E'>_§... __ excep.Lto the extent an in-
18 surance companv is so supervi.sed~con= 
19 trolled. 

20 I3~ __ ....§I11£lcly~ :3_~;t.l_):)e elig:,ible for _!'J.:l.EO._~iifety 
21 Pool if he: 

----~--~ 

22 ll~Has had no more than one lost-time 
23 ciaim ---;:n-the-last 3 yearSfOrwilich'data-is 
24 available, regardless of the resulting loss 25 r a ti o;------.--~-.-----~-------------

26 ill Has a loss ratio which does not exceed 
27 1.0 over the last 3 ~rs for which data is 
28 avaifat)i~o~~~- . 

29 
30 
31 
32 

ill Has been in business for less 
y~_,,!:s, provided_that bj . .§ __ ~:ligibili ty 
terminate if his""IOss ratio exceeds 
the end.of any year. 

27-
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26 
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28 

29 
30 
31 
32 

33 

C. A member of the Safety Pool who becomes inel
~~ble under paragraph B shall be ordered to 
leave the Saf~Pool after notice under Titl~ 
39, section 23, subsection 1. 

D. The Safety Pool shall be subject to Title 39, 
section 22-D, and shall be considered to be an 
insurer under this chapter. 

(1) There shall be no subsidization of the 
Safety Pool's loss experience by employers 
not in the Safety Pool. 

~~~~erintendent shall annually re
view the rates in the Safety Pool to deter
mine if subsidization exists. 

E. Every insurance company which is a partici
pant in the Accident Prevention Account shall al
so be a participant in the Safety Pool. 

F. The superintendent, after notice and hearing, 
shall adopt and~mend a plan for the opera
tion of the Safety Pool. 

(1) An advisory organization designated by 
the superintendent shall submit a plan, in
cluding rates, supplementary rate informa
tion and policy forms, for the 
superintendent's approval within 30 days of 
the effective date of this section. 

(2) The superintendent may require addi
tional information he deems necessary to 
properly evaluate the plan. 

l~L Commissions under a plan shall be es
tablished at a level that is neither an in
centive nor a disincentive to place an em
ployer in the S~fety Pool. 

.0) A plan, or any amendment to it, shall 
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1 
2 

3 
4 
5 
6 
7 
8 

9 
10 

11 
12 

13 
14 
15 

16 
17 

18 
19 
20 

not t ake ___ teJJ e c t_ un t iJ: ___ ~E' rOVtectEY_~~~~~~E'.e r-
intendent. 

~l'h~~uperintender.:~~~lLannll~ __ ~_~_~_~~ re-
port, beginning~1982~J1_~_}:)~fore ___ ~temb,,:,~ 
1st, to the Governor, the President of the Senate 
and-=_the __ Speaker o[ the __ -!:lguse of~::-B..e-£~esen~!Ci:;;:es--,-
Th~~por_t shall inclu~_at~~as~~foJl_'2.~.J.:i:.r:t9 
j:nforrr~tion relating to_thEC __ ~af~_ty_~_o~J..= 

ll~~ercentag~_ of total insuJ:'~ci_p}~:.emill!l1 
_~~ thi s Sta te wXi t "t:...E0 __ l!l. __ the ~J."'_i:_Y.]00 1!_ 

i1J_~h~_~cent~~~ of all insured employers 
in this State written in t~~l'~f~~_L_ 

_.L.:3J_The !1umbeI __ !2..L--"'.!11Q1~yers_JJ1 __ the __ S_af§_u 
Pool and the number WIIO have entered or 

ill The total earned"premlum, paid 10§.§.esL 
!,eserve~--"Il~incurred loss~ __ -",nd 

{5) 
Pool 

Th e in ve s tme n t __ i.11 C 0ll1.'=------9 L_.J::£l~il£":.:t:Y 
and its method of allocation or deter---- --------~----.-----~---- ----~--~~ 

mination. 

21 3. Rate filings. Rate filings for rates in the 
22 Accident p'reveni:~n J:l.c:_c:.':J..1int-~~~~The-~afeIY:.l'gol _~h_~_i 
23 ~~acl~_at--.i:.~=----s_a_m~1:lme or E-'2!: ~'2.()ner thCl.~l 180 day:,; 
24 ~r~~fil~~~gether, thev shall se-- considered 
25 _to..9~ther---"-

26 ~_--.!_. _rate_E.1.ing_fo.J:' __ t:l1~JlafetY_R.0ol_ shall in-
27 clude_-",-~~riel1ce_and m~.ri t ratiI1SL_j)lans--'--___ '.Ql--"'-~ 
28 ~rie.!1ce raJ:LI2.9-----plan _-"hJ'l~~be the unl_f_':J..rm experi_-= 
29 enc"=--~"tinL~I?:--=---_The Jl1~EL~p1an shall-----provide 
30 !:£le maximum credi t:s._J2C:>.ssibl~~afet:L~)ool ___ mem-
31 bers on the basis of individual loss ~erience, 
32 inc ludi_ng fre~ency ai1Cl~erity--;-- consi stent wi th 
33 thi~l1.~_ter _~n.ci......soun~---".c:.i:..llariCl.U~inci~ 
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B. The Public Advocate, as appointed under Title 
35, section I-A, shall be a party to proceedings 
under Title 39, section 22-D, relating to rates 
for the Accident Prevention Account or Safety 
Pool. 

C. A filer requesting a proceeding under Title 
39, section 22-D, relating to rates fo~~ 
dent Prevention Account or Safety Pool, shall~ 
to the superintendent at the time of the filing a 
filing fee, which shall be immediately credited 
to the Public Advocate. The fee shall be segre
gated and expended for the purpose of employing 
outside consultants to fulfill the requirements 
of paragraph B and any portion not so expended 
shall be returned to the filer. For a filing 
filed in 1985, 1986 or 1987, the fee shall be 
$75,000; in 1988, $65,000; and in 1989 or there
after, $50,000. If filings in the Accident Pre
vention Account and the Safety Pool are made to
gether, only one fee shall be paid, which shall 
be evenly divided between the 2 fi lers. . .-.---

D. The designated advisory organization may make 
~~~ file the plan of operation, rates, rating 
pI ans-,--...J:ules and policy forms for the Accident 
!'.!:.e ve n t i 0 p=-.A,..:.:::cc.::c,-,o~u:o:n'-'-""t,-o,'.Cr,--=:S-",a",fc.::e:.t.:o.Y-,--::cP-,=o:.-o-.,l _____ , -,,0c:r:......:b:::.o::::..-:tc=:h'-'.. 

26 4. Review. The superintendent shall review the 
27 rates, including rates for individual classifications 
28 and subclassifications, in the Accident Prevention 
29 Account-and the Safety Pool at least once every 2 
30 years and may reVlew rates more freauently if he be-
31 lieves it necessary. 

32 5. Rates. The insurance rates for the Accident 
33 Prevention Account and the Safety Pool shall be gov-
34 erned by section 2355. 

35 §2351. Safety groups 

36 A sa~~~9~ shall be an insur~an that pro-
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1 vides for an alternative source of insurance for mem-
2 bers of an organization or association. 'An insurer 
3 ~n~y~ issue _a worke-rs ~~l2...satio~_311(L employers I lia-
4 bili !L oolic~ policies jn~uring_~safetJ_-.9roup if 
5 the requirements of this se~~~~_~are me~ 

6 
7 

8 
9 

10 
11 

12 
13 
14 
15 
16 
17 
18 

19 
20 
21 
22 

23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 

1. Filings. The organization __ <:l_r ___ a_s_so_cj:._a_t_i_o_n 
~ball f~le wi th tl1~~er.int~.gent: 

~ ___ ~~Y..~_..QLit~articJ:es of incorporatio~ and 
J:211aws or its agreement of association and rules 
governing the conduct of its business, all certi
Iie~n!?.Y the c':lstodi~~~~L!l!~ __ ?rig~!].al_~ -----

.B_~l_agreement that_~Qnfl~~I11~mber~_of the organi
zation or association shall be eligible for in
~lI_~l1Ce ~_s a--member of_th~ g~~1.iiL ancL.:t:11a:t it--:-wifl 
~otify its insurer wi thin 10 day::c;~JcL~~J' member: 
fails to remain a member in good standing in ac
cC;-rdance ';Ii th the standardsand- rules of the---or--= 
--.---------------~-

C. A descr~ption~.9.£.. th"" __ .9.£eration and makeup of 
,:,-~_s3_fety commi ttee which, bL~_~ns of education 
~~..c:>therwise, will seek to reduce the -incidence 
an.sL s eve rJ_!.L()~c: c i den t ~~~()_E~_c:J_Cl i m s; ___ and-

D. If a group polic~_-,-__ .il:..n~_ agreement in writ_ing 
~ __ executed guaranteein.9_.J::ba1:;L_i_f tl1""_~:h.~",urer 
notifies _the safet~()~f the n()Tlpavment of a 
oremi urn by an insured member wi thin 60 dClL~.§fter 
the premium was due, the safety g~~~~:h.l~~~ 
:t:h~..J:~surer_t.he ~_ouni:_ of any past due premium 
which does not exceed the amount of the dividends 
that ~are __ due -.i:he safe:ty.--'lrOU.-E_oi--itsJ11E,mbers from 
th~ in~3Ure.E-=-- ,!,he _~~Je_t.Y~o~hall oromptly no
tif~the insurer of the known insolvenc~~ 
member of the group and shall request, upon 
learning of the insolvencY, the removal of the 
~embel:---from:t-hegrOUp.-ACopyof~he reso:I:lltlOn 
of __ ~9overning b()ard ()LJ:be grg'::lE. auth()~~zing 
the executig~~_!he gl,l~rant.e'=-...Cl..C[r.eement _shi'll be 
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1 
2 

filed with the superintendent and with the insur
er issuing the group policy. 

3 2. Advance premium discounts. Any advance premi-
4 urn discount for any new or existing safety group 
5 shall be filed with the superintendent not later than 
6 5 days after the effective date. 

7 3. Management. The safety group shall designate 
8 a person to act as the manager or authorized repre-
9 sentative of the group. The manager or the group may 

10 be remunerated by the members for expenses, including 
11 all ordinary operating expenses of the group, but in 
12 no instance shall the amount charged to members ex-
13 ceed 10% of earned premiums. 

14 4. Dividends. Dividends or returned ~emiums 
15 paid or credited to a safety group shall be paid or 
16 credited to the individual members of the group, ex-
17 cept that the indebtedness for any unpaid premium 
18 shall be first deducted from any dividend or premium 
19 returned. 

20 5. Other requirements. Any safety group formed 
21 oJ~~rating under this section shall be subject to 
22 the requirements of sections 2931 to 2940, except 
23 that the safe~y group or the insurer ma~establish 

24 reasonable underwriting standards regarding eligibil-
25 ~ for acceptance' and continued membership of the 
26 safet1 group. These underwriting standards shall be 
27 filed with the superintendent and may be disapproved 
28 by the superintendent if they unreasonably limit mem-
29 ~ership in the safe~y group. 

30 §2352. Examinations 

31 1. Examination. The superintendent may examine 
32 an insurer or advlsory organization as he deems nec-
33 essary to ascertain compliance with this subchapter. 

34 ~.8.":..cords. Every insurer and advisory organi-
35 zation shall maintain reasonable records of the type 
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1 and kind reasonably adapted to its method of opera-
2 tion, containing its experience or the experiences of 
3 its members, including the data, statistics or infor-
4 mati on collected or used by it in its activities. 

5 
6 

A. These records shall be available at all rea
sonable times. 

7 B. These records shall be maintained in an of-
8 fice within this State or shall be made available 
9 to the superintendent at his office on reasonable 

10 notice. 

11 3. Cost. The reasonable costs of an examination 
12 shall be paid by the examined party on presentation 
13 of a detailed account of these costs. 

14 4. Report. In lieu of an examination, the su-
15 perintendent may accept the report of an examination 
16 by the insurance supervisory official of another 
17 state, made pursuant to the laws of that state. 

18 §2353. Penalties 

19 1. Civil penalties. A person or organization in 
20 violation of a provision of thls chapter shall be as-
21 sessed a civil penalty of not more than $1,000 for 
22 each violation, except that where a violation is 
23 willful, a civil penalty of not more than $10,000 
24 shall be assessed for each violation. These penal-
25 ties may be in addition to any other penalty provided 
26 by law. 

27 2. Separate violation. For purposes of this 
28 section, an lnsurer uSlng a rate for 'Thich that in-
29 surer has failed to file the rate, supplementary rate 
30 information or supporting information as required by 
31 this subchapter, shall have committed a separate vio-
32 lation for each day that failure continues. 

33 3. License. The license of an advisory organl-
34 zation or insurer which fails to comply with an order 
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1 of the superintendent may be suspended or revoked by 
2 the Administrative Court. 

3 §2354. Judicial review 

4 An order, rule or decision of the superintendent 
5 made after a hearing is subject to judicial review in 
6 accordance with section 236. 

7 §2355. Rate change limitations 

8 The following provisions apply to all workers' 
9 compensation insurance rates under this subchapter 

10 and Title 39, section 22-D. 

11 1. Rate reduction. A rate filing shall not be 
12 effective after the effective date of this section 
13 unless the overall manual rate level is reduced by an 
14 amount that is equal to 60% of the actuarially esti-
15 mated savings in workers' compensation benefits which 
16 result from the passage of this subchapter. If no 
17 rate filing is effective after the effective date of 
18 this section, the superintendent shall immediately 
19 promulgate rates, to be effective on August 1, 1985, 
20 whose overall manual rate level is reduced by an 
21 amount that is eoual to 60% of the actuarially esti-
22 mated savings in workers' compensation benefits which 
23 result from the passage of this subchapter. The 
24 superintendent's determination of actuarially esti-
25 mated savings shall require notice and hearing under 
26 Title 5, chapter 375, subchapter IV; and this Title 
27 and Title 39, sections 22-C and 22-D, shall not ap-
28 ~ 

29 A. "Overall manual rate level" means the pro-
30 jected total amount of money to be generated by 
31 the application of manual rates per $100 of pay-
32 roll on file with the superintendent, exclusive 
33 of any rating system adjustments, including mini-
34 mum premiums, loss constants, experience, retro-
35 spective or merit rating plans or dividend plans. 
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1 B. An insurer may not use a rate for workers' 
2 compensation insurance higher than this rate. 

3 2. Rates in effect from July 1, 1985, to Decem-
4 ber 31, 1986. From July 1, 1985, to December 31, 
5 1986, an insurer's rates shall not exceed the work-
6 ers' compensation rates in place on June 30, 1985, as 
7 adjusted under subsection 1. 

8 3. Rates in effect from January 1, 1987, to De-
9 cember 31, 1987. During 1987, an insurer's rates 

10 shall not exceed the rates in effect on December 31, 
11 1986, increased by no more than 10%. 

12 4. Rates in effect from January 1, 1988, to De-
13 cember 31, 1988. During 1988, an insurer's rates 
14 shall not exceed the amount allowed under subsection 
15 3, increased by no more than 10%. 

16 5. Application. The rate limitations in this 
17 section apply to all workers' compensation insurance 
18 written in this State and to rates in the competitive 
19 and residual markets. 

20 §2356. Costs 

21 In any proceeding under section 2335 or 2335, the 
22 superintendent may employ staff personnel and outside 
23 consultants. The reasonable costs related to the 
24 conduct of the proceeding, including conduct of any 
25 hearings, shall be borne by the insurer involved in 
26 the proceeding. 

27 §2357. Nonseverability 

28 In the event that any portion of this subchapter 
29 is held invalid, it is the intent of the Legislature 
30 that this entire subchapter is invalidated and the 
31 provisions of Title 39, section 22-C, sUbsection 13 
32 and section 22-D are also invalidated. 

33 Sec. 6. 39 MRSA §22-B, as amended by PL 1983, c. 
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1 659, §§1 and 2, is repealed. 

2 Sec. 7. 39 MRSA §22-C, sub-§13 is enacted to 
3 read: 

4 13. Application. This section does not apply to 
5 rate filings governed by sectlon 22-D and Title 24-A, 
6 chapter 25, subchapter II. This section is repealed 
7 on January 1, 1989. 

8 Sec. 8. 39 MRSA §22-D is enacted to read: 

9 §22-D. ApDroval of insurance policies and rates 

10 The following provisions apply to determination 
11 of insurance policies and rates by the Superintendent 
12 of Insurance as provided in Title 24-A, chapter 25, 
13 subchapter II. 

14 1. Policies. Every insurance company issuing 
15 workers' compensation insurance policies covering the 
16 payment of compensation and benefits provided for in 
17 this Act shall file with the Superintendent of Insur-
18 ance: 

19 A. A copy of the form of the policies. A POllCY 
20 may not be issued until the superintendent has 
21 approved the form; 

22 B. Its classification of risks and their premium 
23 rates and any subsequent proposed classifications 
24 and premium rates; and 

25 
26 

c. Any premium rates less than those approved 
which may be used. 

27 Premium rates for insurance issued in the residual 
28 market shall not take effect until established by the 
29 superintendent. All other premium rates shall take 
30 effect as provided in Title 24-A, chapter 25, sub-
31 chapter II. 
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1 2. Determination of rates. The superintendent 
2 shall apply the procedures and standards of this sec-
3 tion in investigating, reviewing and determining just 
4 and reasonable rates. 

5 A. He may requlre the filing of specific rates 
6 for workers' compensation insurance, including 
7 classifications of risks, experience or any other 
8 rating information from insurance companies au-
9 thorized to transact insurance in this State. 

10 B. He may make or cause to be made investlga-
11 tions as he deems necessary to satisfy himself 
12 that the rates to be promulgated are just and 
13 reasonable. 

14 
15 
16 

C. He may at any time, 
withdraw his approval 
rate filing. 

after public heariQ9~ 

of a previously approved 

17 3. Notice of filing. At least 45 davs prior to 
18 any filing for rates under this section, a filer 
19 shall notify the superintendent in writing of its in-
20 tention to file and shall disclose the ~ximate 
21 amount of a requested increase or decrease, a de-
22 scription of major rating rule changes to be pro-
23 posed. Within 10 days of receipt, the superintendent 
24 shall notify the public by publication in the state 
25 paper and notify the Public Advocate that a rate fil-
26 ing is to be made. 

27 4. Contents of filing. A rate filing shall in-
28 clude, for each company included in the filing: 

29 
30 

31 
32 

33 
34 

A. For each of the 3 calendar years immediately 
preceding the date of the filing: 

(1) The actual gross earned premium alloca
ble to the coverage of risks in this State; 

(2) For unearned oremium, earned premium, 
loss and loss exoense reserve funds and cap-
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1 
2 
3 

4 
5 

6 
7 

8 
9 

10 

11 
12 

13 
14 
15 

16 
17 
18 
19 
20 
21 
22 
23 
24 

25 
26 
27 

28 
29 
30 
31 
32 
33 

ital and surplus subject to investment, al
locable to the coverage of risks in this 
State: 

(a) The amount of investments of each 
type of funds; 

(b) The types of investments of all 
these funds; and 

(c) The annual income amounts, before 
taxes, generated by the aggregate of 
these investments; 

(3) The gross rate of return on admitted 
assets; 

(4) The amount of dividends or the equiva
lent allowed or returned to policyholders, 
members or subscribers; 

(5) The aggregate annual expenses allocable 
to the coverage of risks in this State, in
cluding acquisition and field supervision 
expenses, taxes, licenses and fees, other 
than federal income tax and general ex
penses, each stated separately. Safety en
gineering expense and loss control services' 
expense shall be stated separately under 
general expense; 

(6) The aggregate annual losses and loss 
adjustment expenses allocable to the cover
age of risks in this State; 

(7) The total loss reserves for this cover
age being held at the beginning and end of 
each calendar year and the annual paid 
losses, including methods and interest rates 
used in determining present value for the 
reserves to which they apply; and 
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1 
2 
3 

4 

5 
6 

7 
8 

(8) The changes and improvements instituted 
in loss control and employee safety engi
neering; 

B. For each risk classification: 

(1) The rate presently applicable to the 
classification; 

(2) The rate proposed for the classifica
tion; 

9 (3) Loss experience in this State for each 
10 of the 3 most recent years available, in-
11 cluding, in each classification, pavroll, 
12 number of serious workers' compensation 
13 cases, number of nonserious cases, the 
14 losses, including medical expenses incurred 
15 with respect to each type of case, loss ad-
16 justment expense and the total of all losses 
17 and expenses incurred; and 

18 (4) The lnformation required by this para-
19 graph shall be presented in tabular formt 

20 C. If data reported is determined by percentage 
21 factors, rather than actual expense, an explana-
22 tion of the basis of the factors used; 

23 D. Statements or exhibits that reasonably sub-
24 stantiate assumptions, methodology or calcula-
25 tions used in support of the proposed rates or to 
26 generate the information or data in the filing 
27 and identification of any of those that are known 
28 or believed to be contrary to established policy 
29 of the superintendent; and 

30 E. Any other information reauired to be included 
31 by the superintendent. 

32 5. Aggregate data. Aggregate expense data, an-
33 nual losses, loss adjustment expense data and loss 
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1 experience data required to be reported under subsec-
2 tion 4, paragraph A, subparagraphs (5) and (6); and 
3 paragraph B, subparagraph (3), shall be based on ex-
4 pense and experience data pertaining to this State, 
5 except as otherwise provided in this subsection. The 
6 rate of return on capital and surplus used in estab-
7 lishing the rates requested, the rate of return on 
8 the investment allocable to the coverage of risks in 
9 this State and the facts, assumptions and calcula-

10 tions employed to derive each rate of return shall 
11 also be reported in the aggregate. 

12 A. Tc the extent that the Maine expense and ex-
13 perience data is not fully creditable, the super-
14 intendent may allow reporting of and consider da-
15 ta from outside this State. 

16 B. Aggregate loss experience data shall: 

17 (1) Include and be categorized as required 
18 in subsection 4, paragraph B, subparagraph 
19 (3); and 

20 (2) Be presented in tabular form. The ta-
21 b1es shall indicate, with respect to each 
22 classification, the relative weight given to 
23 experience in this State and to national ex-
24 perience in determining the applicable rate. 

25 6. Additional information. The superintendent 
26 may reguire, at any time, any additional information 
27 he deems necessary and may reasonably extend the time 
28 periods established in subsection 9 to allow time to 
29 provide that information. 

30 A. Within 30 days of receipt of a filing, the 
31 superintendent shall determine if the filing is 
32 complete. 

33 (1) If the filing is incomplete, the super-
34 intendent shall notify the applicant and all 
35 parties in writing of those deficiencies. 

40-



COMMITTEE AMENDMENT "ff" to H.P. 937, L.D. 1343 

1 
2 
3 

(2) An applicant shall 
the filing within 30 days 
notice. . 

complete or amend 
of that written 

4 (3) An action or inaction by the superin-
5 tendent under this paragraph does not con-
6 stitute a SUbstantive finding that the in-
7 formation in the filinq is sufficient to es-
8 tablish that any action or relief should be 
9 granted or that any facts have been proven 

10 or limit the superintendent's authority to 
11 request further information or data. 

12 B. If the applicant fails to furnish the infor-
13 mati on within the time prescribed, the superin-
14 tendent may issue an order dismissing the filing. 

15 C. For all purposes, the date of completing the 
16 filing shall be deemed the date on which the last 
17 document that made the filing complete was re-
18 ceived by the superintendent, except that the su-
19 perintendent may treat the day that the incom-
20 plete filing was filed as the filing date if the 
21 incompleteness is found to be immaterial or not 
22 to have delayed, impeded or interfered with the 
23 ability of the bureau or any party to respond to, 
24 investigate or process the filin9. 

25 7. Standard for approval. This subsection ap-
26 plles to determination of just and reasonable rates 
27 for a filing. 

28 A. The superintendent shall establish rates, 
29 based on the filing and sworn testimony, which 
30 are, in addition to any other requirements: 

31 (1) Just and reasonable and not excessive, 
32 inadequate or unfairly discriminatory; 

33 
34 

(2) Based only on a just and reasonable 
profit; and 
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1 
2 
3 
4 
5 

6 
7 

8 
9 

10 

11 
12 
13 

14 
15 
16 

17 
18 
19 
20 

21 
22 

23 
24 
25 

26 
27 
28 
29 
30 
31 

32 

(3) Based on reported loss reserves, in
cluding the dIscount rates applIed to those 
reserves, that do not result in rates that 
are excessive, inadeauate or unfairly dis
criminatory. 

B. In establishing just and reasonable rates, 
the superintendent shall consider: 

(1) The reasonableness of any return on 
capital and surplus allocable to the cover
age of risks in this State; 

(2) The reasonableness of the amounts of 
capital and surplus allocable to the cover
age of risks in this State; 

(3) The reported investment income earned 
or realized from funds generated from busi
ness in this State; 

(4) The reported loss reserves, including 
the methods and the interest rates used in 
determining the present value for reported 
reserves; 

(5) The reported annual losses and loss ad
justment expenses; 

(6) The measures taken to contain costs, 
including loss control, loss adjustment and 
employee safety engineering programs; 

(7) The relationship of the aggregate 
amount of operating expenses reported by all 
companies to the annual operating expenses 
reported in the filing and the annual insur
ance expense exhibits filed by each company 
with the bureau; and 

(8) The operating and management efficiency 
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1 

2 
3 
4 

5 
6 
7 

8 
9 

10 
11 
12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 

23 
24 
25 

26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 

of the companies. 

C. The 
shall 

justness and reasonableness of rates 
be determined for the period in which the 

rates are in effect. 

D. The filer shall have the burden of proving 
that the rates meet the requirements of this sec
tion and Title 24-A, chapters 23 and 25. 

E. The superintendent may not approve an in
crease or decrease in rates unless he finds that 
the information supplied in the filing and sworn 
testimony is accurate and sufficient to meet the 
requirements of this section. 

F. For the introduction of a new rate for a new 
classification or the adjustment of a single rate 
for an existing classification, the requirements 
of paragraph A, subparagraph (1); subsection 2; 
subsection 4, paragraphs B to E; and subsections 
8, 9, 10, 12 and 13 shall apply. The superintend
ent shall establish the new rate at a level which 
is not unfairly discriminatory in relation to the 
currently approved rates for other classifica
tions. 

8. Public record. A rate filing shall be a pub
lic record and shall be available for public review 
and inspection. 

9. Information for parties and intervenors. A 
party or intervenor may make written application to 
the superintendent for an order that a filer produce 
any information relevant to whether the filing rates 
meet the requirements of this section and Title 24-A, 
except for information relating to a particular 
claim. If the filer fails to furnish the information 
within the time prescribed by the superintendent, the 
party or intervenor making the request may make writ
ten application to the superintendent for an order 
dismissing the filing. If, after a hearing, the su-
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1 perintendent determines that the failure to furnish 
2 the information was without good cause, he shall is-
3 sue an order for dismissal of the filing. 

4 10. Public hearing. The superintendent shall 
5 hold a public hearing, as provided in Title 24-A, 
6 sections 229 and 235, on each filing. The public 
7 hearing shall be conducted no sooner than 30 days and 
8 no later than 120 days of the date the rate filing is 
9 deemed complete by the superintendent, unless the su-

10 perintendent extends these limits under subsection 6. 
11 The superintendent shall establish just and reason-
12 able rates and state his findings in a written order 
13 issued within 180 days from the date the filing is 
14 completed, unless he extends this limit under subsec-
15 tion 6. If the superintendent denies or dismisses a 
16 filing, any further filing shall be deemed to be a 
17 new filing, subject to this public hearing require-
18 ment. 

19 11. Subsequent filing. A filer may not file a 
20 rate filing within 180 days of receiving a rate in-
21 crease or decrease. 

22 12. Procedure; rules. Subject to the applicable 
23 requlrements of the Maine Administrative Procedure 
24 Act, Title 5, chapter 375, the superintendent may 
25 adopt rules establishing procedures for the adminis-
26 tration of this section, including, but not limited 
27 to, procedures governing submission of petitions for 
28 intervenor status, prefiling of testimony and exhib-
29 its, information reguests, subpoenas, prehearing con-
30 ferences and conduct of hearings. 

31 13. Costs. For the purpose of determining wheth-
32 er a filing meets the reauirements of this section, 
33 the superlntendent may employ staff personnel and 
34 outside consultants. The reasonable costs related to 
35 the review of workers' compensation rate filings, in-
36 cluding conduct of the hearing, shall be borne by the 
37 advisory organization or insurer making the filing. 
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1 14. Application. This section applies as pro-
2 vided in Title 24-A, chapter 25, subchapter II. 

3 Emergency clause. In view of the emergency cited 
4 in the preamble, the following sections within sec-
5 tion 5 shall take effect on July 1, 1985: Sections 
6 2341 and 2346; section 2348, subsections 1, 4, 5 and 
7 10; section 2350, subsection 1, paragraph E, and sub-
8 section 2, paragraph F. Section 6 shall take effect 
9 January 1, 1987, and the remainder of this Act shall 

10 take effect on January 1, 1986. 

11 STATEMENT OF FACT 

12 This amendment enacts the Workers' Compensation 
13 Competitive Rating Act in order to promote competi-
14 tion in the workers' compensation insurance market in 
15 this State. In the current prior approval process, 
16 insurers file rate requests through a central rating 
17 bureau and the Superintendent of Insurance is respon-
18 sible for approving or disapproving the rates before 
19 they may be used. There is little opportunity or in-
20 centive for one insurance company to charge different 
21 rates than other companies do. The report of the Spe-
22 cial Study Commission on Workers' Compensation Insur-
23 ance criticized this system because in producing one 
24 set of rates for all insurers, it stifles price com-
25 petition, protects inefficient insurers and reduces 
26 the options available to employers purchasing insur-
27 ance. The Legislature believes that a competitive 
28 rating system would alleviate these problems, lower 
29 insurance prices for employers and lead to more equi-
30 table treatment of employers with good safety 
31 records. 

32 Under this amendment, each insurer will file and 
33 use its own rates without the need to first make a 
34 complex rate filing and obtain the superintendent's 
35 approval. Safeguards include the Superintendent of 
36 Insurance's authority to monitor the market and to 
37 disapprove rates that are excessive, inadequate and 
38 thereby a threat to the carrier's solvency or which 
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1 are unfairly discriminatory. In addition, if the su-
2 perintendent finds that a reasonable degree of compe-
3 tition does not exist in a market, he may place it 
4 back under the prior approval system and determine 
5 insurance rates. 

6 To encourage competition, the amendment enacts 
7 several mechanisms designed to give incentives to em-
8 ployers to maintain safe workplaces and to ensure 
9 that employers with good records are not required to 

10 subsidize those with poor records. These include ex-
11 perience rating, merit rating for employers too small 
12 to be experienced rated, scheduled rating and a sys-
13 tern of surcharges for those with the poorest records. 

14 The amendment establishes 2 insurance pools, the 
15 Accident Prevention Account and the Safety Pool. 

16 The Accident Prevention Account is limited to em-
17 ployers with a demonstrably poor safety record. The 
18 insurance rates provide for premium surcharges based 
19 on loss experience. The surcharges serve as an incen-
20 tive to improve loss records, yet are limited to pre-
21 vent rate increases so large that they threaten the 
22 employers' ability to stay in business. 

23 The Safety Pool ensures that small employers with 
24 good safety records and loss experience are not 
25 relegated to the Accident Prevention Account solely 
26 because of their small size. These employers are 
27 least able to bargain for favorable insurance rates. 
28 A strong competitive market will lead to increased 
29 opportunities for these small employers to obtain in-
30 surance in the voluntary market, but the Safety Pool 
31 exists as a safety mechanism for these employers. 

32 To provide a reasonable transition period, maxi-
33 mum rates are fixed at the current level until Janu-
34 ary 1, 1987, and rates may not increase by more than 
35 10% in 1987 and 1988. The amendment also contains a 
36 "pass-through provision" whereby insurance carriers 
37 pass savings resulting from decreases in workers' 
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1 compensation benefits along to employers through de-
2 creased premiums. 
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