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FIRST REGULAR SESSION

ONE HUNDRED AND ELEVENTH LEGISLATURE

Legislative Document No. 1137

H.P. 883 House of Representatives, March 9, 1983

Referred to the Committee on Judiciary. Sent up for concurrence and
ordered printed.

EDWIN H. PERT, Clerk

Presented by Representative Scarpino of St. George.

STATE OF MAINE

IN THE YEAR OF OUR LORD
NINETEEN HUNDRED AND EIGHTY-THREE

AN ACT to Redefine the Insanity Plea.

Be it enacted by the People of the State of Maine as
follows:

Sec. 1. 15 MRSA §103, as amended by PL 1981, c.
493, §2, is further amended to read:

§103. Commitment of persons acquitted on basis of
mental disease or defect

When a respondent 1is eaequztteds by reasen ef
mental disease or mentat defeet exHeluding respensi-
bttty found guilty but suffering from mental disease
or defect, the verdict and judgment shall so state.
In such case the court shall order such person com-
mitted to the custody of the Commissioner of Mental
Health and Mental Retardation to be placed in an
appropriate institution for the mentally ill or the
mentally retarded for care and treatment. Upon
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placement 1in such appropriate institution and in the
event of transfer from one such institution to
another of persons committed under this section,
notice thereof shall be given by the commissioner to
the committing court.

Sec. 2. 15 MRSA §104-A, as amended by PL 1981,
c. 483, §2, is further amended to read:

§104-A. Release and discharge, hearing, payment of
fees

1. Release and discharge. The head of the insti-
tution in which a person is placed under section 103
shall, annually, forward to the Commissioner of
Mental Health and Mental Retardation a report con-
taining the opinion of a staff psychiatrist as to the
mental condition of that person, stating specifically
whether he may be released or discharged without
likelihood that he will cause injury to himself or to
others due to mental disease or menta: defect. The
report shall also contain a brief statement of the
reasons for the opinion. The commissioner shall
forthwith file the report in the Superior Court for
the county in which the person is hospitalized. The
court shall review each report and, if it is made to
appear by the report that any person may be ready for
release or discharge, the court shall set a date for
and hold a hearing on the issue of the person's
readiness for release or discharge. At the hearing,
the court shall receive the testimony of at least one
psychiatrist who has observed or treated that person
and any other relevant testimony. If, after hearing,
the court finds that the person may be released or
discharged without likelihood that he will cause
injury to himself or to others due to mental disease
or menteai defect, the court shall order, as applica-
ble:

A. Release from the institutions subjeet €£e een-
ditiens deemed apprepriate by £he eceurt whiek
eenditions - and placement in a correctional
facility where the remainder of the person's sen-
tence 1s to be served; or

¢y Heay irneludes but are nret iimited ko7
edt-patient treptments
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{23 Eentinde HREi: fermineated by the eceurts

{3y Are subjeet te garRHAT ¥Yeview by the
eeur€ts and

€43 May ineiude supervisien by the EState
Bivigsien ef Prepatien eaend Fereie £for ene
year,; whieh peried may be externded £er an
additiena: year by the eourt upen review
after £he exupiratien ef the £irsE vears or

B. Diseharge £rem the ecustedy eof the Eemmis-
siener of Menta: Heaith and Eerreections- Place-
ment under the custody of the Department of Cor-
rections which may provide for release with
supervision by the State Division of Probation
and Parole for the remainder of the person's sen-
tence.

The court may attach any other conditions it deems
appropriate to the person's release. The remainder
of the person's sentence is determined by deducting
the period of time spent by the person in the insti=-
tution after conviction from the person's sentence.

2= Medified reiease treatment-s Any irdividual
hospitatipged pursHant e sectien 3063 may petitien the
Superzer Ceurt £for the eeunrty R whieh £hat perser s
hespitaticed for a release treatment program Aiiewing
the individuail te be off institutienal greurds £fe¥ =&
peried of €imes; neE o eHeeed 14 days aE esry ene
€xme-s The petitien shaii eertain a repert £rem the
tnstitutiona: stpf€ ineiuding at teast ene psyehia-~
trists and the repert shaitl deféine the patientls
present eonditiens the pianned treatment pregram
raveiving absence £rem the insEiiutiens the duratien
of the absenee £rem the institutions; the ameunt of
supervision during the absenees the expeetatzen of
resuits £rem the pregram echange ard the estimated
duratien ef £he Ereatment program befere further
eharge- This petition shal: be forwarded &e the eeurt
ne iater than 60 days prier e the keginning et the
medified treatment pregram- 1€ the eenurt eensiders
that the individuat Peing eff the greunds as de-
seribed n the treatment piamn 38 irnapprepristes &
shat: netify £he hespitat £hat &he pian is HeE
appreved and shaii seheduie a hearing em the matter-
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FThe elerk of eceurts upen reeceipt of the prepesed
treetment pregram shall give neotiece thereof by maii-
ing a eepy teo the Distriet Attorney and Atterrney Sen-
erat; whe may fiite ebjeetiens and request hearing en
the matter- 1£f the ecourt deoes ret respend within 60
days te the prepesed treatment pian and ne ebjeetiens
and request fer hearing are fiied by the Bistriek
Atterney or Atterrney Senerail; it may then be put inte
effeet by the administrater ef the hesgspitat en khe
aessumptien €..a€ «he eourt approved the treatment
Pian=-

The term "release" as used in this section means
termination of institutional inpatient residency ard
return £e permanent resideney iR the eommunity.

A report shall be forwarded and filed and hear-~
ings shall be held in accordance with £he first para-
graph of subsection 1 without unnecessary delay when,
at any time, it is the opinion of a staff psychia-
trist that a patient hospitalized under section 103
may be released or discharged without likelihood that
he will cause injury to himself or to others due to
mental disease or menta} defect.

A person hospitalized under section 103, or his
spouse or next of kin, may petition the Superior
Court for the county in which that person 1is hospi-
talized for a hearing under this section. Upon
receiving the petition, the court shall request and
be furnished by the Commissioner of Mental Health and
Mental Retardation a report on the mental condition
of that person, as described in the £irst pearagraph
ef subsection 1. A hearing shall be held on each
petition, and release or discharge, if ordered, shall
be in accordance with £he £first paragraeph ef subsec-
tion 1. If release or discharge is not ordered, a
petition shall not be filed again for the release or
discharge of that person for 6 months. Any person
released under this section who does not have any
part of a sentence remaining to be served or his
spouse or next of kin may at any time after & months
from the release petition the Superior Court for the
county in which he was hospitalized for his discharge
under this section. If discharge is not ordered, a
petition for discharge may not be filed again for 6
months.
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Any person released under subsection 1l; paragraph
As; who fails to comply with the conditions of release
ordered by the court or whose rehospitalization, due
to the likelihood that he will cause injury to him-
self or others due to mental disease or mental
defect, is considered necessary, upon the verified
petition of any interested person, may be brought
before any Justice of the Superior Court upon his
order. In each case, hearing shall be held for the
purpose of reviewing the mental condition of the
person and the order for release. The court may order
the person detained for observation and treatment, if
appropriate, at the hospital from which he was
released pending the hearing, which detention shall
not exceed 14 days. The psychiatrist responsible for
the observation and treatment, if any, shall report
to the court prior to the hearing as to the mental
condition of the person, indicating specifically
whether the person can remain in the community with-
out 1likelihood that he will cause injury to himself
or others due to mental disease or mentai defect. The
court shall receive the testimony of a psychiatrist
who observed or treated the person during the period
of detention and any other relevant testimony. Fol-
lowing hearing, the court may reissue, modify or
rescind the previous order of release. Any person

released under subsection 1; paragraph A may be
admitted to a hospital under any provisiocns of Title
34, chapter 191 while the order for release is in
effect.

Notice of any hearing under this section shall be
given to the District Attorney and Attorney General
at least 7 days before the hearing date.

Whenever a hearing 1is to Dbe held under this
section, the court shall determine whether the person
whose release or discharge is in issue, is indigent.
If the court finds that the person is indigent, it
shall appoint counsel to represent the person in con-
nection with the hearing. Fees for court-appointed
counsel for services rendered in connection with any
hearing held under this section, or appeal from a
decision therein, and the fees of any expert wit-
nesses called by the District Attorney, Attorney Gen-
eral or on behalf of the person whose release or dis-
charge is in issue, if indigent, shall be paid by the
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State. Any such fee to be in order for payment shall
be first approved by the justice presiding at the
hearing held under this section.

Sec. 3. 17~A MRSA §39 as enacted by PL 1981, c.
324, §14, is repealed.

Sec. 4. 17-A MRSA §40, as enacted by PL 1981, c.
324, §l14, is amended to read:

§40. Procedure upon plea of not guilty coupled with
plea of guilty but suffering from mental dis-
ease or defect

1. When the defendant enters a plea of not
guilty together with a plea of rnet guiitty by reasen
ef *asenify guilty but suffering from mental disease
or defect, he shall also elect whether the trial
shall be in 2 stages as provided for in this section,
or a unitary trial in which both the issues of .guilt
and of #nsanity mental disease or defect are submit-
ted simultaneously to the jury. At the defendant's
election, the jury shall be informed that the 2 pleas
have been made and that the trial will be in 2
stages.

2. If a 2-stage trial is elected by the defen-
dant, there shall be a separation of the issue of
guilt from the 1issue of insanity mental disease or
defect in the following manner.

A. The issue of guilt shall be tried first and
the 1issue of insanity mental disease or defect
tried only if the jury returns a verdict of
guilty. If the jury returns a verdict of not
guilty, the proceedings shall terminate.

B. Evidence of mental disease or defect; as de-
f£ined in seetien 39- subseetien 2- shall not be
admissible in the guilt or innocence phase of the
trial for the purpose of establishing insani€y
mental disease or defect. Such evidence shall be
admissible for that purpose only in the 2nd phase
following a verdict of guilty. For the purposes
of this section, "mental disease or defect" means
any abnormal condition of the mind which substan-
tially affects mental or emotional processes and
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substantially impairs the processes and capacity
of a person to control his actions. An abnormal-
ity manifested only by repeated criminal conduct
or excessive use of alcohol, drugs or similar
substances, in and of itself, does not constitute
a mental disease or defect.

3. The issue of irsanity mental disease or
defect shall be tried before the same jury as tried
the 1issue of guilt. Alternate jurors who were

present during the first phase of the trial but who
did not participate in the deliberations and verdict
thereof may be substituted for jurors who did par-
ticipate. The defendant may elect to have the issue
of inmsanity mental disease or defect tried by the
court without a jury.

4. If the jury in the first phase returns a
guilty verdict, the trial shall proceed to the 2nd
phase. The defendant and the State may rely upon evi-
dence admitted during the first phase or they may
recall witnesses. Any evidence relevant to irsanz€y
mental disease or defect is admissible. The order of
proof shall reflect that the defendant has the burden
of establishing his 2aek ef respensibiiity mental
disease or defect. The jury shall return a verdict
that the defendant 1is respensibie guilty or nek
guilty by reasern ef but suffering from mental disease
or defect exeiluding respensibiiity. If the defendant
is found respensibie guilty, the court shall sentence
him according to law. If +the defendant 1is found
guilty but suffering from mental disease or defect,
the court shall sentence him according to law and
after sentencing shall order him committed under
Title 15, section 103.

5. This section does not apply to cases tried
before the court without a jury.

STATEMENT OF FACT

The purpose o©f this bill 1is to eliminate the
insanity defense from the Maine Criminal Code and to
establish the wverdict of guilty but suffering from
mental disease or defect. A person found guilty but
suffering from mental disease or defect would be sen-
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tenced and would also be committed to an institution
for the mentally ill or retarded. If the person's
commitment is terminated before his sentence has run,
he would be returned to a correctional facility to
serve out the remainder of his sentence or placed
under the custody of the Department of Corrections
which may place him on probation for the remainder of
his sentence.
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