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D OF. R.. 
STATE OF MAINE 

SENATE 
107TH LEGISLATURE 

COMMITTEE AMENDMENT" A" to S.P. 397, L.D. 1283, Bill, 

"AN ACT Insuring Due Process of Law to Consumers in the 

Foreclosure of Real Estate Mortgages and to Require Accounting 

for Surplus Therefrom." 

Amend said Bill by striking out everything after th8 

enacting clause and inserting in place thereof the following: 

'Sec. 1. 4 MRS A §152, first sentence, as last amended by 

PL 1971, c. 544, §6, is further amended to read: 

The District Court shall possess the civil and criminal 

jurisdiction exercised by all trial justices and municipal 

courts in the State on September 16, 1961, and in addition, 

original jurisdiction, concurrent with that of the Superior 

Court of all civil actions in which neither damages in excess of 

$20,000 nor, except as herein provided, equitable relief is 

demanded; e£-~~eeeea~ft!e-~nder-~~~~e-~4T-eee~±ene-665~-~e-6658 

ana of actions for divorce or annulment of marriage and of 

proceedings under Title 19L a~a original jurisdiction, concurrent 

with that of the probate court, of actions for separation; original 

jurisdiction, concurrent with that of the Superior Court, 

of actions to quiet title to real estate under Title 14, 

sections 6651 to 6658, and in such actions the District Court may 

grant equitable relief; and original jurisdiction, concurrent 

with that of the Superior Court, of actions to foreclose mortgages 

under Title 14, chapter 713, subchapter V~. 

Sec. 2. 14 MRSA § 1901, first sentence, is amended to read: 

Any appeal shall be taken from ~he District Court to the 
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Superior court for the county embracing the division in which 

the judgment was rendered within 10 days after judgment; except 

that any party shall appeal from a District court judgment in 

an action of foreclosure and sale directly to the Supreme 

Judicial Court within 30 days. 

Sec. 3. 14 MRSA §6151, first 1[, last sentence, is amended 

to read: 

After breach of the condition, he may, in person or by his agent, 

make use of the like means for the purpose of foreclosure, 

which an individual mortgagee might, as prescribed in seet~en~ 

section 6321 6~g~-ana-6~e3. 

Sec. 4. 14 MRSA §6204-A is enacted to read: 

§ 6204-A. Disposition of proceeds of foreclosure sale 

The holder of a mortgage of real estate, or his 

representative, out of the money arising from a completed sale 

after the period of redemption has expired pursuant to a 

foreclosure under this subchapter, shall be entitled to retain 

all sums which were secured by the mortgage, whether then or 

thereafter payable, including all costs, charges or expenses 

incurred or sustained by him or them by reason of any default 

in the performance or observance of the condition of the 

mortgage or of any prior or subsequent mortgage, rendering the 

surplus, if any, to the mortgagor or his heirs, successors or 

assigns, The 

mortgagee shall also be entitled to deduct from the proceeds of 

the sale all costs incurred and interest at the rate provided 
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was 
." ---the note which/secured by the mortgage from the expiration of the 

redemption period to the date of sale. No person other than the 

holder of the mortgage shall be bound to see to the application 

of the money arising from such sale nor submit an account relating 

to same and in the absence of fraud the consideration received by 

the mortgagee or his representative shall be deemed to be adequate 

consideration and the mortgagor shall have no claim that the sale 

price was inadequate. 

Sec. 5. 14 MRSA c. 713, sub-c.VI is enacted to read: 

SUBCHAPTER VI 

FORECLOSURE PROCEEDINGS BY CIVIL ACTION 

( § 6321. Commencement of foreclosure by civil action 
) 

After breach of condition in the mortgage, the mortgagee or 

( 

any person claiming under him may proceed for the purpose of 

"\ foreclosure by a civil action against all parties in interst in either 

',~< the Superior Court or the Distict Court in the division wherein the 
\" 

mortgaged premises or any part thereof is located. The method of 

foreclosure of real estate mortgages provided by this section 

is an alternative method to those provided in sections 6201 and 6203 

of this chapter. 

The foreclosure shall be commenced by filing a complaint 

with the court and recording a copy of the complaint or a clerk's 

certificate of the filing thereof in each registry of deeds in which 

che mortgage deed is or by law ought to be recorded and such recording 

shall thereafter constitute record notice of commencement of fore-

closure. The complaint shall allege with specificity the plaintiff's 

claim by mortgage on such real estate, describe the mortgaged 

premises intelligibly, state the amount due on the mortgage, state 
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the condition broken and by reason of such breach demand a foreclos~re 
I -

and sale. Service of process on all parties in interest and all \ 

pruceedin';lt; shllll be in accordanco with th~ Mnino Rules of Civil 

Procedure. "Parties ininteres~ shall include mortgagors, holders 

of fee inte:-est, mortgagees, lessees pursuant to recorded leases 

or memoranda thereof, lienors and attaching creditors alla~ reflect~d 

by the indices in said registry of deeds and the documents referred 

to therein affecting the mortgaged premises. Failure to join any 

party in interest shall not invalidate the action nor any subsequent 

proceedings as to those joined. 

§ 6322. Hearing and judgment 

After hearing, the court shall determine whether there has of 
a breach of condition in the plaintiff's mortgage, the amount due 

thereon including reasonable attorney's fees and court costs, and 

" I 

r 

the order of priority and such amounts, if any, as may be due to f 
such other parties as may appear. If the court determines that such 

a breach exists, a judgment of foreclosure and sale shall {ssue 

providing that if the mortgagor, his successors, heirs and assigns, 

do not pay the sum that the court adjudges to be due and payable, 

with interest, within 90 days of the date of the judgment, the 

mortgagee shall proceed with a sale as provided. If the mortgagor, 

his successors, heirs and assigns, pay to the mortgagee the sum that 

the court adjudges to be due and payable to the mortgagee with 

interest within 90 days of the date of the judgment, then the mortgagee 
mortga.ge 

shall forthwith discharge the I 7~ _~ .. _ and file a dismissal of the 

action for foreclosure with the clerk of the court. 
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§ 6323. Sale following expiration of period of redemption 

Upon expiration of the period of redemption, if the mortgagor, 

his successors, heirs or assigns, huve not red~emed the mortgage, 

th" mortgilgee shall cause notice of il public sale of the premises 

~atin9 the time, pLace and terms tlwrcof to be published once in 

each of 3 successive weeks in a newspaper of general circulation 

in the county in which the premises are located; the first such 

publication to be made not more than 90 days after the expiration of 

the period of redemption. The public sale shall be held not less 

than 30 days nor more than 45 days after the first date of such 

publication. The mortgagee shall sell the premises to the highest 

bidder at the public sale and deliver a deed of such sale to the 

~urchaser, which deed shall convey the premises free and clear of 

all interests of the parties in interest joined in the action. The 

~~Lt9i1'gee or any other pilrty in interest may bid at the ~lic sale. 

§ 6324. Proceeds of sale 

After first deducting the expenses incurred in making the sale, 

the mortgagee shall disburse the remaining proceeds in accordance 

with the provisions of the judgment. The mortgagee shall file a 

report of the sale and the disbursement of the proceeds therefrom with 

the court. Any deficiency shall be assessed against the mortgagor 

and an execution shall be issued by the court therefor. In the event 

he mortgagee has been the purchaser at the public sale) any 

deficiency shall be limited to the difference between the fair 

market value of the premises at the time of the sale, as established 

)y an independent appraisal, and the sum due the mortgagee as 
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established by the court with interest plus the expenses incurred 

in makinq the sale. Any surplus shall be paid to the mortgagor, 

his successors, heirs or assigns in the proceeding. If the 

mortgagor has not appeared personally or by an attorney, the 

surplus shall be paid to the clerk of courts, who shall hold the 

surplus in escrow for 6 months for the benefit of the mortgagor, 

his successors, heirs or assigns and, if the surplus remains 

unclaimed after 6 months, the clerk shall pay the surplus to 

the Treasurer of State to be credited to the General Fund. 

§ 6325. Exceptions 

The method of foreclosure set forth in sections 6321 to 6324 

may be used for the foreclosure of all real property mortgages 

except for railroad mortgages, so called, or for indentures or 

deeds of trust securing bond issues of corporations wherein the 

method of foreclosure or sale is provided in the indenture or 

deed of trust or any similar instrument; provided that any such 

railroad mortgage, corporate indenture, deed of trust or similar 

instrument executed subsequent to January 1, 1976 shall be subject 

to this subchapter unless the applicability of this chapter is 

expressly negated in such instrument. The method of foreclosure 

set forth in sectons 6321 to 6324 shall not apply to tax lien 

mortgages created under Title 36. 

Statement of Fact 

In a recent series of decisions, commencing with Fuentes v. 

Shevin, 407 U.S. 67, 92 S.Ct. 1983, 32 L.Ed.2D 556 (1972), the 
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Supreme Court of the United States has held in substance that the 

Due Process Clause of the Fourteenth Amendment to the Constitution 

oE the United States requires thaSbefore any person is deprived 

of a substantial property right, that ~erson is entitled to notice 

that action is being taken to terminate the right, and to a hearing 

before an impartial person to determine whether that right is being 

validly terminated. 

I~ is arguable that 2 of the 3 existing methods of foreclosing 

mortgages in Maine fail to pass constituti.onal mustt~r. The most 

common method, publication, usually provides notice to the delinquent 

mortgagor, but no hearing. The 2nd method, peaceable entry, 

suffers from the same lack. The 3rd method, using existing court 

procedures, meets the Supreme Court's requirements but is seldom 

used because it requires the mortgagee to take physical possession 

of the premises, which most mortgagees have no desire to do. 

The amendment provides an additional method of foreclosure, 

which includes notice to the delinquent mortgagor, a prompt hearing 

on the merits in either of 2 courts, and a provision that if 

foreclosure is awarded and the property sold, the balance of the 

price over and above the mortgage and any valid liens will be 

returned to the mortgagor. It is believed that this new method of 

foreclosure passes constitutional muster. The amendment also 

provides that if the mortgagee is the purchaser at the public sale 

of the mortgaged property, any deficiency shall be limited to the 

difference between the fair market value of the premises sold and 

the sum due to the mortgagee as established by the court. There is 

also a provision which amends the portion of the statutes which 

provides the existing methods of foreclosing mortgages in Maine to 
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also require that any surplus that exists after the sale by the 

mortgagee of mortgaged property be paid to the mortgagor. 

Reported by the Committee on Judiciary. 

Reproduced and distributed pursuant to Senate Rule II-A. 

June 11, 1975. (Filing No. S-298). 


