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OFFICE OF 
THE GOVERNOR 

EXECUTIVE ORDERS (BRENNAN) 

GOVERNOR'S COMJ-lISSION TO STUDY 
THEIA~'lS REIATING TO BAIL 

IN CP-DIINAL CASES 

NO 15FY 81/82 
.---=~~~~~----

DATE __ ~Ma~y~2~d~,~J~Yll82~ __ _ 

\'lliEREAS ,the issue of release of criminal defendants on bail toth before 
and after verdict is of fundamental LrrpJrtance to the people of the State 
of Maine; and 

v'JHEREP...5, Article I, §lO of the Constitution of Maine uses the archaic 
language "proof is evident or the presumption great", the rr.eaning of which 
is obscure; and 

liVHEREAS, the release of crirni..1'1al defendants on bail cefore a verdict is 
governed in part by approximately nine statutes, some of 'i"hich may contain 
ambiguities and redundancies when those statutes are considered as a whole; and 

WHEREAS, the absence of a right to bail in those crimes formerly denominated 
capital, other than murder, has largely been ignored for rnany years i and 

v'7HEREAS, recent actions by the Baine Law Court culd inferior courts have 
resulted in murder defendants being released on bail before a verdict, notwithstanding 
the quality of evidence offered by the State; and 

WHEREAS, while the general philosophy of pre-trail bail has been to assure 
the presence of the defendant at trial, recent studies have suggested other 
considerations, such as the dangerousness of the accused, as being appropriate 
considerations in authorizing pre-trial baili and 

WHEREAS, post-verdict bail, presently covered by rule of court, and bail 
pending FOst-conviction revie'iv, presently covered by statute and by rule of court 
may require-additional legislation or amendment to integrate those areas into a 
comprehensive bail system; and -

v~, judicial officers who must make decisions on the release of criminal 
defendants are in need of specific guidelines to assure uniform treatment of 
similarly situated defendants. . 

NOd, THEREFORE, I, JOSEI?H E. BRE0J"NAN, Governor of the State of Maine, hereby 
establish a Governor's Commission to Study the Law RelatLlg to Bail in Cr~~lal 
Cases, in accordance with the follovling provisions: 
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,Section 1. NAlv1E. The Corrmissicn shall be kno,'ITI as the C-.ovemor's 
Commission to Study Th2 Laws Relating to Bail in Criroinal Cases. 

Section 2. MEHBERSHIP. The Co.rrrnission shall be cha 1 red by t..~e Attorney 
General. Its IllEITlbership shall consist of the folloN'ing: One State Senator, 
One State Representative, at least U ... 'Q attorneys with sul:stantial prosecution 
experience, at least UvU attorneys Hit.~ substantial crD7inal defense e.xperience, 
one police officer and such other citize.'1S as TIBy be apprDpriate. 

Section 3. SCOPE OF WORK. The Ccmnission is to unc.e....rtake a complete study 
of the law relating to bail in cr-iminal cases and to rna.1re recomnendations Hith 
respect to legislation and executive action to the Governor as it deems appropriate. 
AImng other things in undertaking suc.'1. study I the Commission should do L'1e following: 

I. The Co.ranission is to evaluate the appropriatene::,-s and desirability of 
amending Article I, §IO of the Cor..stitution of Maine ~vith particular re£ere..'lce 
to the folloN'ing areas: 

'.~ . 

(a) Whether Article I, §lO shoUld be amended to reflect 
an express affinrative.statement of the right of an 
accused to be admitted to bail since it is set forth 
in the Constitution ~s "Declaration of Rights"; 

, (b) wnether Article If §lO should be' amended to clarify which, 
if any, crimes should be non-bailable as a matter of right 
and, if so, under ~vhat circumstances; 

. (c) Whether Article I, §lO should be arnended to clarify the 
meaning of the phrase "the proof is evicent or the 
presumption great"; 

Cd) Whether Article I, §IO should be amended to clarify whether 
a person' who lacks the right to bail TIBy be adrni tted to bail 
as a matter of judicial discretion: 

, ' 

(e) Whether Article I, §IO should be amended to authorize the 
denial of bail where it is detennined W..at the defendant 
:r;oses a risk of flight or a danger to the corrnnmi ty ., 

, II. ' The Corrmission is to study all of the statutes governing the pre-verdict 
release of defendants on bail, with particular reference to the foll~g areas: 

(a) Whether any of t~e statutes should be repealed as unnecessary 
and redundant; 

(b) Whether the enactment of a comprehensive Bail Refonn Act 
should be considered; 

(c) Whether the· statutes governing bail should be amended to 
clarify the factors and criteria to be 1.:.5ed in setting the 
arrount and conditions of bail; 
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(d) If certain crimes are bailable only as a ITB.tter of 
judicial discretion, what factors and criteria should 
be employed in exercising that discretion; 

(e) Whether Maine should adopt provisions providing for 
preventive detention of defendants charged with one 
or more classes of crimes, including violent crimes, 
where such defendants pose a danger to scciety. 

III. The Commission is requested to study the need for legislation 
governing the release of defendants on bail following conviction of a crime 
and pending appeal, and what factors and criteria should be employed in 
determining the conditions of such release. 

IV. The Corrmission is to revie;v the statutes relating to bail in cases 
of r:ost-conviction review to detennine whether and to what extent such statutes 
should be amended to be consistent with the bail concepts reflected in other 
legislation to be propose4 by the Commission. 

V. The Conmission is requested further to make such other recommendations 
on the subj ect of bail as their study shows to be necessary or desirable. 

Section 4. HEARINGS. The Corrmission ITB.y hold such hearings and meetings 
anywhere in the State as it deems appropriate to learning the views of individuals 
and organizations interested in its proceedings. 

Section 5. LIAISON WITH THE C-DVERNOR. The Corrmission shall maintain liaison 
with and seek such assistance from the Governor's Office as may be necessary to 
carry out its function. 

Section 6. REPORT. The Commission is to file a rep:xt containing its 
evaluation and recomnendations no later than October 15, 1982, together with 
any draft legislation appropriate for consideration with the Governor for 
submission to the Legislature. 

J~~ 
Governor 


