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enters o

remains in a dwelling place, koowing that he is not licensed ov

with the intent to commis a cvime

Rraon or propevty thervein,
2. As used in this section, "dwelling place”™ means

structuire, ‘e

Hma ey
Qg

accommnodation P ons, ox sections of any p

similaxiy adapted, Tt is lmuwaterial whether a person 1s
presant. =

3. Burglary and Criminal Trespass ave offens e
ASSV&WHLLH Burglary.

L. Aggravated Burglary is a class A cyime 1f the

hawor.dd 1

a veasonable doubt that the defendant either
A. is aymed with a deadly weapon, knows th

.}_:n(

accomplics is so armed; ov

» B, dntentionally or reckloas;y inflicts or ar
nflict bodily dnjury on anyone during the eommission of
aﬂpvava fbburgltr“,;or aﬁ atteupt o commin sucﬁybufgla
immediate flight afier such comwlssion or attempi,

C. All other ted burg

<t
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of the crime which he commits
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section conmbines ns of the New Hampshirve
section 635:1, ¥ i2d Washington Criminal
9A, 52,010, and the Proposed Massachusetts Criminal
Code, chapter 266, section 1,

uE*a

here ave gepavate Maine gtatutes im Title 17
in the daytime and in th i

)
o
lwie

0o
)
Iy
T

Th
acy
§751, UWhoever brealks and enters in the nighittime with intent
Lo comnlit a felony ox any laveceny, or, having enterad with

o
such dntent, breaks in the nighttime a dwelling houge, any
parson being then lawfully therein, is guilty of nLnblary,
Vihether he is, before or after e ;Lre ing, avmed with a dan-
gorous weapon, ov whether he assaults any parson 1MWLJ11y
therein or has any confederate present aiding or abetiing or
not, in either case ne shall be punished by 1

]

Lop v isonment
ols or implements
j_{”"y‘ 51’2( ‘? l .b:3 d;ﬂ}_t_

30& l 313 velates to

=
for any terxm of years. ALl burglaxs' t
prepared or designed for commititing bure
with as provided in section 1813, [%

geizure and forfeilture of these things.

o}

\.,-.,—.ﬁm O Cl,'\

&

§754. Whoever, wilth intent to commit a felony ox any larceny
breaks and enters in the daytime ovr entexrs without breaking
in the nighttime any dwelling house, or bresks and entevrs any
office, bank, shop, store, warehouse, vessel, railvoad car

of any kind, motor vehicle, aivcra LLS house tyailewr, ov
building in which valuable things ave kept, any person being
lawiully therein and put in i“aL, sha»T be punzuued by im-
prisopment for not more than 10 years; bui 1f no person was
lawfully therein and put in weng by dwprisonment fow not
move than 5 years or by a fine of not more than $500.

93

As used in these sections, the term “dwelling house’ is defined in
$755 to mean “Any permanent building ov edifice, usually occupied

by any pewson by lodging thervein at night, is a dwelling house,

- although such occupant is absent for a time, leaying furniture
o Loods therein, U*t% iy intention to ¥e u“n “but no building
ﬂnWI? be deemed a dwellir g house or part of ii, unless conrﬂcb ad’
with or oceupied as pavi of

' '«Ja (‘_',

HE

the dwelling house, "o
%elﬂr-% statut—v are §752 delfining Lurglary w1tb explosLVL”°
TE

and §751-A ¢ owth rmed burglary. Assault with intent to
commit bL“TtaTy is inc ludad in Title 17 undexr §753.

500~
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June 1, 1973
“?&ELLPS arve centLﬂilf concerned with "breaking”

) and dwelling house™, all of which terms have been
tha SULJQPT of judicial ﬁﬁ;ﬁ:nrvbation,

The vequlrement to prove the element of brealing in a convic-
tion fow bUprQ:] vnder Maine law was rvelaxed considevably in
State v, Mower, 275 A.Z2d4. 584 (L9VL) bv the dictum that a bresk

oceurrved where entvance to & buildzng wag gained by "moving to a
material degree someibing that barrved the way, i.e., elther a

clo“wd door or a clossd tﬁz‘ va” This represents a considevable

: from the gist cf State v, N ewbhagin, 25 Ma. 500 (1848),

vhere the court declared that to suscein conviction there had io

be "an actual break or fts eguiwvalen *”ﬁ velying on Bnglish auithox-
5 ¥ mn

a

ity that: . « o an entreance through a window left a little open,
by pushingwit wide open, was not a breaking.” The wesponse to
. 2 54 L4 - Ty o3 O .
his is: We now think otherwizge", 1In this particular instance
defendant was arvested inside a buillding which in tegtimony had

i

0 gain

been sescured; thevefore he had to have moved something

r wuling cited State v. Newbegin in

clrcumstaneas in Hewbegin w

in t the ao p?-,ﬂ ?17 fi’.i’l.'i:?:ie 2

o€ breaking ccuid not apply whe n ey ni a

to the public during reguliar n
5

In State v, Cookson, 293 A,2d. 19723, the Maine
courte fvund 1K091L PonL“Oﬁtoﬁ for the first time with the nead
7.
S 13

to dnterpret from §75% the words ", . . or, haviog enteved with
such intenty breaks in the nighttime a dwelling ?QU“Q o e "
aud found that a break can occur just as substantially wgth in a
dwelling if an obstruction is moved to a materia; degree.

The pvoof of entry in a b”fgid*y charge is in the intrusion
into the bullding of some part of the body, or of an lnstrument
utilized in such a way that its us go~f beyond a means o accon-
plish a break. State v, Liberty ked SO ..?i@ ””b S

S N ﬁcL~va}u iﬂgsfare'kegtf from €754 hasg
bean the val ap n State v. Neddo, 92 Me. 71
ing house was the ob o of

{1899) it was noted that whe el o i
brealing and entering, wheiher ow ﬁot valuable things were kept
o _
18 (1 b

[

there was immaterial; but where oth v
and enteved,then it was nec essary “o prove that the
alu i Lsa

=

contained someihing of



howwvﬂ~9 in State v, Smith, 268 A,2d, 625 (Me. 1970) which held

that theve need be no obl tion o gzoui concerning “valuable

2l 2 IRy . ° y oo ° .o gy e

things", when the place is any one of those listed in rection 754,
The definition of "dwelling house' in section 755 incorporatas

the common law conceptilon, Marshall v, Whasle: 19253

{shed is pavi of dwelling hous2). Asg o ownex:
prova an actual oy consirvuctive possession by
¢

to be the owners. Sitate v, Small, 267 A.%d

This section ig the seT

ffenses encompassed in this cnapﬁer@

location pamed in this sect :

Live, and it is an offenge whict '

crime against people in the house, or against
hese factors which appear to constitute a

ic anwiety in regard to crime,

=y

[—‘h

o

9]

e

"

=

2

D

©w o

or

2

)

[

(;

48]
e s gt

Subgection 1 abandons the comnon law and stat
i i

of a breaking as being of no criminological sipgnificance. The
crime 18 as sgervious 1% the howeowneyr inadvertently leaves a doow

e remambevs to lock everything secursly,

The oifense is limited to activity in contemplat:
agn nsit persons oy propert -y in subgection 1, on the gxou‘
theve 1s a &LQHLIlLﬂMt difference hetween an unauthori €3
er to pass of a forged document, and one to commli an assaul
~; the difference aﬂp@dilﬁ“ bm o in texms of the dangex
d by the defendant in each se, and as a matter of

0 i

apprehension by potential vi 150

Subsection 2 is designed to provide a comprehesnsive defini-
tion of the sorts of places which are protected from intrusion,

The fouvrth glb%
e commiceion

graater, amount Qif

ide some inducement
sther than a
ti
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-~

AN TR
ISES

Section 2, Burglary

Pad

1. A pevson is gullity of burglary 1f he eniters ox remains

2lliog place oy other bullding, structure, or place ol

business, knowing that he is not licensed or privileged fo do so

with the intent to cowmit a crime thewein,
2. "Twalling plaze” has the same meaning as in section 1.

3. Criminal Trespasse is an offense included ia burglary.

L, Burglary iz a class € crime.

5. A person wmay be convicted both of buv

2 1

crime which he commits or attempts to commit aftew entering or
renaloing in the place, but sentencing for both crimes shall be

voverned by the provisions of chapter 31, section 5.

_503-



Sub B 63

Juna 1, 1873

ised Washington

This “»‘“ion is pat
. Code, gecition 94,52

Current Maine Law: See Comment to section 1.

cima of burglary which is less
serious n the precediﬁg section by vistue of
a numnber wima contemplated by the actor may be

ad
person o¥ property. In
an unauthorized entry

any ovine - 1t need not he one against a
R gsection may be violated b
= 1L need pot be a dwelli

5 ‘#

e

~50L-
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TVE OFFENSHS

-~

1. A parson is gullty of eriwminal trespass 1£, knowing Lhat

he is not licensed or privilegad to do sn,

WD

A, Te enbers Iin any secured premisg=28; ot

£ S

B. he vemainn in any place in defiance of an owdew to

leave which was personally communicated to him by the cwoaer o

otheyr authorized person; ox
C. he parks any motor vehinle or
way in a manner to block the sams, or on a publise highway in

b
]
=
0
0]
re
o
m

v

v
E..
N
&
&
o
R
fmis
<
D
i
=<
o

g

A"

such a manner as to block the ent:

gaie or barway,

>

2. As used in this section, ''secured premises’ means any
place which is posted in a manner prescvibed by law oxr in a
manner reasonably likely to come to the attention of intyruders,

or which is fenced or otherwise enclosed in a mannesr degigned

e
G
®
Tl
>
F]
=
o
[aF
o
k"" °
te]
1-‘
=
Lan?

kS
.
2
Cis
{D
.
[}
>
,

. -
IS T
ML)

&, The owner ox other perioa in

any

place wherein the criminal twespass is

A

person violating this section in his presence,
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C One ni”

from the New Hampshire
ion 1€ is taken From Maine

4 ds taken Lfrom seciion

Most

inal Code.

')rl 1.\,’ \._i i

ReeTA . &

of Title 17 contains 10 szepavate
e th Nine of these define cyiminal
offenses while the tenth (section 3857) provides for a four year
atatute of limiﬁation“

The ofifenses definad by cnapt@r 127 diffey from each other
mainly in their dﬁbrwlp -iong of the types of property which arve
protactad, Section 3851, for example, ralates to state property

al properiy; wild

section 3853 extends o comwareial or vesidential
fe prasevves ace the subject oi section 38)9
Section 38536, on the other hand, appears designed to preven
thett of real propecty (earth, sand, Suone) or of things growing
on real estatve (grass, corn, fruit, bay or other vagetables )
Also diffiferent from the others is OQCLton 3858 which proseri

)
€y

interfering with o nest or colony of wild bees,

be

rion 1s designed o mtﬁvide'gen;zal coverage

criminﬁl Té puﬁsb Threa separate sorts ol

,
i
o
r--‘n
o

@
w

conduct are
fmfb1uéen” Suw ection 1 A deals with entries to places which the
ownei has taken sowe trouble to keep free from intruders b y bring-
ing it w1al§ the definition of secured premises provided in
suhsection 2. It is not an offense merely to make an unauthorized
entyy ilrto a nlace which doss nor meet the roquxraméntﬁ of that
™

a on. Subsection 1 B is not vestricted to secured premise
but creates an offense when the intruder refuses to Lomﬁly with
a lawful request to leave, Subsection 1 € is talen f£rom current
Maine law and is designed to deal with a problem that most would
regard 2s a serious interfevencs with the wighits of othars,
Subsection 4 is alsgo taken from Maloe law and appears to be
necessary in ovder to avoild leaviag the owner in the £z
position of Pot baing able to enforee, -or have enforced
that 1s designed for his bx netit,

|94

a

[Quere: TS Thm need for cluding a pfOV}Sirﬁ relatin
trespasges Whose ownars ave “@LWI s aboult keeping
them off of "s property? ]

[

S,
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ig Jepally accountable, or both.

2. is Jegally accountable for the condunel of
anctier sarson whens

A, acting with the kind of culpability that ls suffi-

for the commlgsion of fhe offense, he cauges an lmaocent

T ' ) N g s - # 4 e o oy o s
o frresponsible pearson to engaze in such conduct

s s 4 S » - Gy 2o i ] L
3., hne ig mads acopuntable Tov

person by the law defining the offense; or

S 2w e 8 L2 et T Ry RK. ST S S
C. he is an accompliice of such other pevscn In the

comminaion of the offense,

3. A pewrson is an accomplice of another
commiggion of an offense if:
A,

g

comniozion of

g 4 o . o ¥ ot .
cGimmit to ald soesh other

DRYZON

B. his conduct is daclared by law fo estab

~507~



Faltnd o S e 2,
pllee in

-1

1 2 2

the conduct causing such result 1s an

1r the commlsaion of that offenge, 1f he acts with the

bind of culpability, 1€ any, with respect to that reguli rthat dis

FSalt AR S A VU s S T 4 - IR 4 "
sutiicicnr for the commigs

parson who is legally diocapable of committing a pacti-

culay oifense himself way be guility theceof 1f it is committed

T
o
<
[
o
i
2
S
0
C
o
jusal
~
o
)
c
P
13

able, unless such Liabilin

the provision establishing

6, Unless otherwise

\46

wother parsen for which he is legally account-

is inconsistent with the purpose of

his incapacity.

provided, a person is not an accomplice

in an offense comniited by another person 1%

A, he is the victim of that offense; ov

lonevitably incident to its

C, he termlnates

]

G

comnission of rhe offenss

deprives 1t of effectiveness in t

8 so definad that his conduct is
comnission; ox
his complicity prior to the comnission

° 2o

or gives timely warning to the law en-

forcement avthorities or otherwlise makes proper effort to prevent

the commission of the offe

claimed to have commiited

convicted or has been convicied of a diffevent offense ow degree

ol

sl

of o

5

been acquitted.

“fonge or has an immunity to prosecution or conviction or hasg
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Mg Hempshive Criminal

Model Penal Cude,

have also followad the Model
svilvania Crimes Code section

section 9A,08,066

cctlon 2,05,
Penal Code pat
20

e comnission of §
i fact, by counseling, hiving oxr otherwis
pTOCW”‘ﬁg the sawe shall be punished in the manner pres
ror the punlsimeat of the pal,?;@ al felen. Buch acces
when a f@lony is commitied within or without the State by
4 3@ the State, may be indicited and convicied
‘ winocinal or after his conviction;
and convicted of a substantive

al is convicted or is amenable
1 be TUHLSﬂ“é as afovesaid, Who-
: to a felony wmay be indicted,
n“ﬂsu(‘“*“’;'}f 30

felony, or is accessory
e

P!
9}
s
},.3
¢
3
-
e
[
(
D
3
T
;’)
-

to juﬁﬁiee o7 not, am@ gha’
ever 1is 15 Crew vhe
tried @,'

L2

Every acdessory, before or after the fact, may be
. .

the county having jurisdiction of the principal
although the accessory offense was committed g
seas oy wiithoui the State., TE£ the principal offense was
committed in one county and the accessory offense in

o

aanpther, the latter may be tried in eitbew.

ent for felonies from what they arve
.  Parsons actually or constructively

fhﬁ @lqce of the crime and are either alding, abat-
¢ advising in its comnission are p#zna1pa1
& Wi the

8
ith the parpetrator of
v ¢1on0Yy

3"

in the COmMLCPIOQ of a misdeq ﬁﬂhory howaver, all who konow-
wiogd

ingly participate in the commission of the offense ave deemed
principals S ate v. Vicniere, 128 A, 2d 851 (Me. 1957).

T3
Presence is not a necessary element.,

-~509-
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¥ “ bt RS
Juns 1, 1973

'icLi 0

cage 1
2y and . mapde
guri while the v
a woman who had
the voom, was - 55 constructively
room where the b Lb WA 1’1 1led by her faths
sent", he 1s coly an accessory. State v, Saba (dC“f IZOLY L0
B & B & Lavesay).

<

was being vobbed, Em State z?

YR

B, Proof of alding and 4mwtting: tn State v, Beruvbe, pres-
ence plus the followlng - divcumstances wewe sald to have been

n
sufificient for a jury to couvick for alding and abetting:
atra

failure of ¢ ifiwnﬁ (wiﬁh the perpetrator before, ﬂur? 1z and
f: commission of the crime;
n@ilaay&?0r°,tm3“im0my of ard
fandant and the ﬁffﬂ”&tl%@f in
wvaile he was out of the voom of
raation coning shortly before he ze
_ 1. The jury was permitted to conslder fail e
prevent the assanlt by a friend as showing that the ,Tlpﬂl
zented o th@ arfma and had lent his countenance and approva
i

tement and stimulation e
ted by provocation ﬁﬁd pasgion
secome a principal i

che second

~r

Other s €0,
Ticle 17, se in
§859 {aiding cwie

Rt

'ﬂ"’"‘% N

Lin, B Lot
5 A

R A

e v

a g
L

U‘W”L«lf—’f 1.3

":;" Fh OO
e
s
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State v, Berube indicates two othey ts for determining
Liability forx ailding and abetiing: (1) ence €or the purpose
of aiding, with the knowledge of the verpetrator; or {2) actual
or constructive presence and concevted parclcipation in a
geneval felonicus plan., In %oun rasas th is no actual act of

aiding and sbetting, vather the "necessary intent must be inferred
o -

8y N

from the clycumstances Mare presence p

elamenis,

A, Present for the purpose of aiding with knowledse of

'n'“”afo« OLh R@*uue and ”uroani cite State v, Hol i%gﬂ

\ﬁq 67 SE 24 272-274, ag authority for the use of such
231 bul do not eaploy the fest themselves,

ticipation of a general

B. Yresent and in a concerted pariti general
ilous plan, In State v, Simpson, 2/6 A.2d 292 (ile. 19725,
ndant, the perpetrator and others were riding around
v and decided to "pull a job" at Hider's Store. They
to the store. The perpatrator went in and the defendant
gtood outside, at one time “urning his head to conceal his iden-

2 ES
1.

3

city uutovliz[ to a bystander-witness. Simpson admitied that
lpew of the plan bui zald he went along fo prevens any harm Lrom
o he proprietor. The pevpetrotor took the sitand and
cted him by saying that Simpson never made any effort to
ag him and, further, that .he interpreted the defendant's
les thlo outs "de: "Tet's go, let's go®, as encouragement,

e holdup, Simpson was fo;lowed sh rily by the perpetrator
fux; drove L)ge “her to the shore to dump the gun,
alleged that he had withdrawn f£rom the common design by
ng the scens nd veturning to the car. The Court wesponded:
A pars S0n wam encourages {(Rerube type encouragemeni: plus words)
the coumission of an un]aw*ui act cannot escape yvesponsibility by
gquletly withdrawing from the scene, The influence and effeci of
vis encouvagement continue until he renounces the common purpose
s that he has done sgo and does not
e 294, Simple aiding and
Tound,

e

Y

"

-nd 8 Lev it plain to 0

have

L
woDhRrY the Cot

was evidence of~a’g0uno awwzign,
Koy o E e 0¥ .
following: A person who engages

of an wnlawiul act is criminally
by his confederates which follows

1cident
of the common design as one of 1is p?OOqDJC and natural conse-

ally in the emecution

quances' . At 294 citing State v. Cummings,
24 438 (1967). Such a vule was also appli

...5']‘]...

L9 Yaw. 522, 423 P,
>d to the dccomp1 ce



Sub ¢ 18

Lmsﬁr”ugux'a 91@§enae found in
: He ., 31 (1983) could requive
COmMOn e ey 1] AF there was no proof of

act ’“i encouragensni., ﬁurbf“' found guch incliement but @190
vred to a geneval 9525%« lqtﬂJ o] the woman and her fathew
avay with the baby when it was born i¥ it was not ”narmal”a
3, the defendant mtd no actual work in preparing or
forged check, and was not in the voom where the check
reparad, Evidence did ghow that he participated in the

) sntered into a common agreement to change the plan,
upplied the casher.of the check with identification o
aid in wirering it ﬂd that after the check was cashed, he receilved
a share of the

Title 17, section 341 algo defines an accessory begore tha

R
fact as one counseling, hiving or otherwise procuring’ the
comnigaion of a C@?ony, Such a person way, according to this
e, be punished as a principal, 1f a pefson'cau es a cvire
ol tEed i hlouvn the instrumencality of an npk'e)t agent,
the principal in ”h@ ceime although bhe we ) ctually ox
cuctively present at the time and place of
v, Mowey, 126 Me. 323 (1927}.
An accessory o a felony can be prosecu vted without referenc
to the conviction of the principal in the particular crime. This
provision represenits a distinct change from the common law rule

whtich anthorvized prosecution of an accessory to a felony only

afzer, or in conneciion with, the conviciion of LHv P LRClpdmo

tate v, Habs 139 Me. 153, GSea State v, Ricker, 29 Me. 84 (1548}
held this deviarion From common law, although tme gullt

of the principal must be shown in the evidence

wiileh uphe'

p[ '1 N Rd
based

This section provides for no difference betw
ie noy does it a istinct

:‘5’3

1(,,1""—‘" S0
[a]
(=4

can be based on. the-c o) - ang
conduct of the actor. ,Thé'fotmer“znhh

0x tbb crime i3 eithev an accoumplice, as
or 1g a person for v lﬂOoe conduct the de!
rovisions of subsection
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‘Subsection 2 A relates to cases where the defendant might
use a small child to steal for him. So long as the defendant
- has the '"intent'to deprive' required by the theft law, he is res-
' ponsible for the property taken by the child. Subsection 2 B
reserves the opportunity to have the law outside of this section
male rules for vicarious liability. The third heading of vicar-
ious liability provided for here is in the case of an accomplice,
defined in subsection 3,

Subsection 3 A creates liability for the commission of an
offense which the actor solicited the commission of, or which he
~ assists in the planning or commission of, provided in both cases
that he had the intent set forth. The liability of conspirators
will be determined by this subsection. Subsection 3 B, like 2 B,
serves to create a blank space which can be filled in by other
provisions of law,

Subsection 4 gimply creates a rule for answering the question

of what state of mind is required of an accomplice when the defin-
ition of the offense actually committed by the other person in-
cludes causing a particular result, e.g., the homicide crimes.

Subsection 5 preserves the liability of a female for rape of
another female; of a person who is not the parent of a child for
the failure of the parent to care for the child, etc. 1In all
such cases, of course, the requirements for liability otherwise
imposed by this section must be met.

In subsection 6 exceptions to the general rules are provided.
The exception for the victim would encompass such cases as the
person who yields to an extortion demand and might be liable for
the extortion as an accomplice. The second exception is closely
related and is designed to provide an exemption to the unmarried
party to a bigamous marriage or to the person who gives the
requested amount to a bribe-taker, Such cases as these might well
result in criminal liability, as a matter of sound policy. It is
the function of this subsection to insure that the policy is made
in regard to each type of eriminal conduct and not as a result of
general rules which might not contemplate all the cases where the
issue might arise. The last part of subsection 6 sets forth the
way that the defendant can avoid liability which would otherwise
attach from his conduct.

The final subsection of this section is aimed at assuring
that each defendant is judged solely on the basis of his contri-
bution to the crime.
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