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Honcrable Janet T Mills
House of Representatives
Two State House Station
Augusta, ME 04335-0002
E: LD 348 (122" Legis. 2005)

A

Dear Representative Mills:

Attorney General Rowe has asked that [ respond to your letter of April 19, 2005
in which you raise questions about constitutional and other issues regarding L.D. 548,
“An Act to Enhance the Prosecution of Child Pornography Cases.” L.D. 348 (hereinafter

“the bill”) contains two separate proposals. I will address each in turn.

Proposed Affirmative Defenses to the Crimes of Dissemination of Sexuallv
Exolicit Material and Possession of Sexuallv Explicit Material

The bill would create a new affirmative defense for both the current crimes of
dissemination of sexually explicit material, 17-A M.R.S.A. § 283(1) (Supp. 2004), and
possession of sexually explicit material, 17-A M. R.S A § 284(1) (Supp. 2004). See

Subsection 3 of the bill. Proposed new section 286 creating the atfirmative defenses

provides as foilows:

§ 2%6. Affirmative defense
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proved by the defendant by a preponderance of the
evidence.

IT-AMRSA S 101(2) (1983). Consequently, proposed section 286 would require that
o the trial of a defendant charged with some form of the crimes of dissemination of
- =xmaily explicit material or nosse 3gion of sexualiv Avvvhuf material, it woulid be

: :cumbent upon a defendant who chocses to use Lhu affirmative defe%e o) dernonstra*'
s the jury by a prﬂponaerance of the evidence that the person depicted in the sexu uall
. ;
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. ,.R.o._-«L §Z(20) (1983}) —oris not 1 fact a minor.

Turning to the two crimes to which this affirmative defense is to have application
-namely, sections 283 and 284 of the Criminal Code — each form of these two
1bstantive crimes as defined by the Maine Legislature includes as a tactual ‘element”
1at the victim depicted in the sexually explicit material be an actual pezson and that

erson be under a specified age The Due Process Clause of the Fifth Amendment to the

“nited States Constitution requires the State of Maine to prove each slement of every
:rime bevond a reasonable doubt Inre Winship. 397 U.S. 338, 364 (1970); Staze v.
Davis, 384 A2d 45,47 (Me. 1978). The MamP Criminal Code P‘(prpssly requires
qothing less. 17-A M.R.S.A. §32 (1983), see also Stare v. Kim, 2001 ME 99,4 9, 775
A.2d 1051, 1055 (“.. the State bears the burden of proving each element of the charge
seyond a reasonable doubt, and the court must instruct the jury on the elements of the
crime and the State’s burden of prno’r ) Where, as here, the Legislature has chesen to
make the facts of “actual person” and “age” elements of both crimes and thus facts
-elative to which the State of Maine must bear the full burden of persuasion, the proposed
ifirmative defense seeking to place upon the defendant a burden to disprove these same
:acts is an apparent violation ot tederal due process and wholly inconsistent with the

Unlike the federal counterpart that criminalized sexually explicit material depicting virtual
atldren (18 U.S.C. §2236(8)(B)) as well as actual children (18 U.S.C. §2236(8)(A)), Maine’s

dmes require that the depiction be of an actual child. Hence, when the United States Supreme
Jourt strucle down the federal wirtual childran r\rrvmmnn ag n:nhqfﬁnﬁq”x— averbroad and in
:olation of the First Amendment, dscroff v. Free Speech Coalition, 535 U.5. 234 (2002),
faine’s crimes were unatfected by that decision.

Although both section 283 and 284 require that the sexuallv explicit material depict “a minor.”
¢ elementally required actual age is not uniform. For purposes of paragraphs A and B of
bsection | of section 283, the “minor” must be “a person who has not attamed 18 vears of age.’
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=xprass mandate of section 32 of the Criminal Cede.? Or stated in a slightly different
manner, the Maine Legislature cannot, consistent with federal due process’ and section
32, treat a fact simultaneously as both an element of a crime and as the basis for an
firmative defense to that crime.®

The bill would raize the age of a victim depicted in the se*,.wal‘v explicit :nateaal
som uader 14 years of age to under 16 years of age as to the Class D form of the crime
‘»fpossession of sexually expli it material, 17-A MRS A §: Q-—’l(l)(A, (Supp. 7004)

-2e Sections 1 and 2 of the bill. Although not immediately apparent from the bill itself,
:levation of the statutory age ceiling by two vears to include 14 and 15 year-old victims
sotentially impacts upon the current statutory permissive inference contained in
subsection 3 of section 284, Subsection 3 provides as follows:

The age of the persen depicted mav be reasonably inferred
from the depiction. Competent medical evidence or other
expert testimony may be used to establish the age of the
person depicted. (Emphasis supplied)

Pursuant to subsection 3, the basic fact to be inferred is the age of the victim depicted in
the sexually explicit material. The permissible inference is that such age can be inferred
from the depiction itself.

Two preliminary points need to be identified. First, as a matter of federal due
process, in any criminal case a rational connection must exist between the basic fact and

' Additionally, any jury instructions provided by a trial court under these circumstances would be
contradictory and confusing, since a trial court would presumably be instructing the jury that, on
‘he one hand, the State of Maine has the burden to prove the two facts of “actual person” and
“age” beyond a reasonable doubt while, on the other hand, the defendant has the burden of
iisproving the existence of one or both of these same two facts by a preponderance of the
svidence.

Due precess requirements are the same under the Maine and United States Constitutions. Stafe
. dnderson, 1999 ME 18, 19, 724 A.2d 1231, 1234; see also State v. Smith, 366 A.2d 363, 368

Me. 19706) (due process requirements relative (o a statutory interence are the same under both
“onstitutions).

Although it is possible that a state might within consdmtional Hmitations, medify its stamtory defInition
£ Crime 30 us o convert wilt was previously a fact element into an affirmarive defense, given rhe two
1is at issue thit does not apoeur feusible here, Compare, 2.g., Paiterson v. New York, 43275, 187
1977 with _Wulianey v. Wilbur, 421 U.S. 684 {1973) {in the context of the ¢rime of murder and the
Jirmatve defense to murder of axreme smotional disiress).

The Class C form of this crime addressing a vicum under 12 vears of age. 17-A MRS A
f? A00HCY {Supp. 2004), is unarfectad by this proposall
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the presumed or inferred fact. Le ary v. Uhated States, 395 ULS. 6, 38 (1969); see wl. 50
Stare v. McNally, 443 A.2d 56, 59 (Me. 1982). Second, as a matter of evidentiary rule,
submission of the question of the existence of a presumed or inferred fact to a jury is
made contingent upon a trial court finding that “a reascnable juror on the evidence as a
whole ipcludino the evidence of the basic facts, could find . the presumed fact
1 pevond a reasonable doubt.” MR Evid. 303( o\; ee clso MeNallv, 443

n. and 4; Fi e*d & Murray, Meaine Evidence §§ 303.2 and 303 .4 at 80 and 32

-

Applving both the federal due process requirement and Ruie 503(b) to the
statutery permissible inference in subsection 3, the validity and ev1ientlarv weight of the
inference is arguably strongest when the depwtlofl is that of a prepubescent child or a
child approaching puberty and arguably weakest when the depiction is that of an
adolescent approaching adulthood. If the core impetus for the proposed inclusion of both
14 and 13 year-old minors is to criminalize and prosecute depictions relative to these two
added age groups, the application of subsection 3 to such cases is questionable
r\aytyﬂhlwrl v in Iiohf of Rule 303 (h\ given the difficulty of zpi—erpqg the age of an
adolescent approachmg adulthood. On the other hand, if the core impetus for the age
ceiling change is instead to facilitate successful prosecutions relative to children under
14 as currently, the applicaticn of subsection 3 appears enhanced, since it eliminates the
current requirement that the State prove beyond a reasonable doubt that the depicted
minor be in fact under 14 — 7 e. not yet 14, 15 or approaching 16. Instead, in proving the
minor to be under 14, the State need only distinguish the under 14 victim from a 16 or
older minor, arguably an easier task under subsection 3. -

N

Sincerely,

Wﬁmm RJD’CORGS
Deputy Attorney General
Chief, Criminal Division
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