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Hon., G. William Diamond
Secretary of State
State House Station 29
Augusta, Maine 04333

Dear Secretary of State Diamond:

You have advised this Department that you have been
requested to approve, pursuant to 21-A M.R.S.A. § 901 and
§ 906, a petltlon to initiate legislation, pursuant to Article
IV, Part 3, Section 18 of the Maine Constitution, which would
restrict the ability of the Maine Leglslature to enact any
statute pertaining to dzscrlmlnatlon based upon sexual
orientation unless such statute is submitted to the voters of
the State and approved by them in a state-wide referendum. You
have inguired of this Department whether the enactment of such
initiated legislation would be constitutional. For the reasons
which follow, it is the opinion of this Department that it
would not be constitutional for the voters of the State (or the
Legislature itself) to pass legislation conditioning future
acts of the Legislature upon a. state-wide referendum.

Any discussion of the ability of the electorate through
the initiative process to bind future actions of the
Legislature must begin with a discussion of the ability of the
Legislature itself to enact such restrictions. On this issue,
as the United States Supreme Court stated nearly a century and
a half ago,

It is a principle controverted by no one,

that, on general guestions of policy, one

legislature can not bind those which shall
succeed it;
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Woodruff v. Trapnall, 51 U.S. 190, 208 (1851).1/ with regard
to the Maine Legislature, the Supreme Judicial Court concurs.
Edgerly v. Honeywell Informations Services. Inc.,, 377 A.2d 104,
107 (Me 1977) Malne State Housing Authority v. Depositors
Trust Co., 278 A.2d 699, 707-08 (Me. 1971); Op;glgqggf_ggg
Justices, 146 Me. 183, 189-90 (1951). See Op. Me. Att'y Gen.
89-12. This rule extends not only to the substance of
legislation, but to the procedure by which future législation
may be enacted. Thus, to quote the Supreme Court of Georgia,

One Legislature can not lawfully provide
- that, whenever a subsequent Legislature

enacts a statute with reference to a given
subject, such statute shall embrace certain
specified provisions. It can not tie the
hands of its successors, or impose upon them
conditions with reference to subjects upon
which they have equal power to legislate.

Village of North Atlanta v. Cook, 133 S.E.2d4 484, 489 (Ga.
'1963), quoting Walker v, McNellr, 48 S.E. 718, 720 (Ga. 1904).
Thus, for example, it has been held that a Leglslature may not
impose by statute a requirement that future legislation on a
partlcular subject be enacted only by a supermajority. Tayloe
v. Davis, 102 S.E. 433, 435 (Ala. 1924). Rather, if such
restrictions on a Leglslature are to bé imposed, they must be
found in the Cons;ltutlon See generally, 72 Am. Jur. 24,
States, Territories and Dependencies, § -40.

In view of these authorities, it is clear that the Maine
Legislature may not bind future Legislatures by enacting a
statute preventing the enactment of future statutes except upon
.ratification by the voters at a state-wide referendum. The
question becomes, therefore, whether the result would be any
different i1f the statute requiring such a referendum were

1/  The rule is of even greater antiquity. A leading
nineteenth century authority on the British Constitution, A. V.
Dicey, confirms that Parliament is without power to "tie the
-hands" of its successors, A. V. chey, Introduction to the -
Study of the Law of the Constitution, ch. 1 at 64~70 (9th ed.
1939), and quotes from Francis Bacon a description of the
unsuccessful effort of Henry the Eighth to prevent Parliament
from passing laws during any minority rule of his son. When
Henry did in fact die before Edward the Sixth was of age, the
first statute passed by the next Parliament was to repeal
Henry's Act, notwithstanding the King's minority. Id. at
64—65, n. 2




enacted pursuant to the initiative process. ' In the view of
this Department, the result would be the same. With regard to
the relative constitutional weight to be assigned to
legislation passed by the Legislature and legislation passed
through the initiative process, the general principle is:

Under general constitutional provisions
vesting the legislative power of the state
in a legislature but reserving to the people -
the right of initiative and referendum,
there is no superiority of power as between
the two. The legislature on the one hand
and the electorate on the other are
co~ordinate legislative bodies. In the
absence of special constitutional
restralnt,g/ either may amend or repeal an
enactment by the other.

Annotation, Power of the legislative body to amend, repeal, ~
abrogate initiative or referendum_mgggg;gL_pg_;g_egggg_meggg:g
defeated on referendum, 33 A.L.R. 2d 1118, 1121, and cases
cited therein. There is no such restriction in the Maine
Constitution. Therefore, since initiated legislation does not
have a - special constitutional status in Maine, it may not be
used to impose restrictions on the ability of future
Legislatures to act.3/ Such restrictigns may only.be imposed

through an amendment to the Constitution, which, of course, may

2/ For example, the State of- California has such a special
constitutional restraint. CAL. CONST., Art. II, § 10(c) ("The
Legislature may . . . amend or repeal an initiative statute by
another statute that becomes effective only when approved by
the electors unless the initiative statute permits amendment or
repeal without their approval.")

.3/  The Supreme Judicial Court has not been faced with this -

issue, but it has ruled that the Legislature is not prevented
from amending -a statute which was previously enacted after a
legislatively authorized referendum. Jones v. Maine State

Highway Commission, 238 A.2d 226, 230 (Me. 1968).



not be accomplished by initiative. ME. CONST., Art. IV, pt. 3,
§ 18(1).4/

Since the proposed initiative, if enacted, would be
unconstitutional, the only remaining question is whether there
is any barrier to the holding of a referendum on the question
anyway. Here, as indicated in an Opinion of this Department
issued earlier this year, the authority in Maine and elsewhere
in the country is wvirtually unanimous that referenda may not. be
conducted on subjects for which the legislative body in
question has no legal authority to take action. See Op. Me.
Att'y Gen. 91-2, a copy of which is attached. Thus, it would
appear that even if a sufficient number of signatures were
gathered on the proposed petition to activate the initiative
process, the holding of a referendum on the question would be
illegal. To gquote the Supreme Judicial Court, if the proposed
legislation, if adopted, would be void, "It is not a proper
matter for submission to the voters." Farris ex rel. Anderson
v. Colley, 145 Me., 95, 102 (1950). In view of this authority,
1t is the Opinion of this Department that it would be within
your authority under 21-A M.R.S.A. § 901 and § 906 to .= |
disapprove for circulation to the voters the petition form
pending before you.

I hope the foregoing answers your question. Please feel
free to reinquire if further clarification is necessary. %

Sincerely,

MICHAEL E. CARPENT
Attorney General

MEC:1m
Attachment

4/ It has been drawn to this Department's attention that the
pending initiative proposal may have been based on a statute _
currently in force preventing the construction or operation of
a low-level radiocactive waste disposal or storage facility in
Maine and preventing the State from entering into an agreement
with any other state or states or the federal government
concerning the disposal or storage of low-level radioactive
waste, unless approved by the voters at a state—-wide election.
38 M.R.S5.A., § 1493, 1494. This statute, however, does not
purport to limit the Legislature. Rather, it seeks only to
limit the authority of private persons to establish a facility
and the executive branch to enter into an agreement. The
statute is, therefore, distinguishable from the one contained
in the proposed petition:
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IR, STATE OF MAINE :

o 'LBiIISth Legislature of the State of Maine:

accordance with Section 18 of Article IV, Part Third of the Constitution of the State of Maine, the uqdermgned qlectors of th
residing in Maine, whose names have been certified, hereby respectfully propose 10 the Legislature for its considerati

A, QCT TO REQUIRE VOTER APPROVAL FOR THE ENACTMENT C

AGHTS. ;

i full text of this Act is printed below on thxs petition. The question on \:hc ballot will read as follows:

)0 YOU FAVOR THE CHANGE IN MAINE LAW CONCERNING THE
"0 DECIDE THE ISSUE OF HOMOSEXUAL RIGHTS PROPOSED BY

T M.R.S.A. Section 4551-A shall be enacted as follows:

1. Title: This subchapter shall be known and may be cited as "An
Act to Require Voter Approval for the Enactment of Homosexual

Rights."

2. ourpose: The purpose of this Act is to require approval by the
¢. dofMaineasa precondition for the adf)ptioh of anylegisla-
lion which would make unlawful discrimination in employment,
hiousing, access to public accommodations, or the extension of
credit on the basis of an individual's preference for, or identifica-
t1on with, heterosexuality, homosexuality, bisexuality or-any other
sexual orientation.

3. Voter Approval for the Enactment of Homosexual Rights: Any
statute enacted or amended by the Maine Legislature pertaining to
discrimination based upon sexual orientation shall notbecome law
until and unless said statute has been submitted to the voters of the

State in the manner prescribed by law for holding a statewide
election. The question shall be submitted to the legal voters of this
State at the next following statewide election following the enact-

ment by the Legislature.

Statement of Fact

Thus bill would require voter approval in a statewide rel'fcrcndurr&
fo any hemosexual rights legislation enacted by the legislature
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INSTRU(

A. PETIT
{1) MUST BE A REGISTERED VOTER

-(2) MUST SIGN ONLY ONCE

(3) MUST NOT SIGN ANOTHER'S NAME

{4) MUST, IF A MARRIED WOMAN, SIGN HER
BAND'S NAME PRECEDED BY ""MRS.”) IF Rl
MUST SIGN THAT NAME

(5) MUST INSERT DATE OF SIGNING OF PETIT

{6) SHOULD PRINT.TOWN OR CITY OF VOTINC
{THIS INFORMATION MAY BE SUPPLIED IV

B. YERIFYING
Yy MUST BE A MAINE RIFGISTERED VOTER -
{2) MUST VERIFY THAT ALL SIGNATURES W
OF 1158 KNOWLEDGE AND BELIEF THE SIC

“ PORT TO BE ’ ’
(3) SHOULD TAKE QATH BEFORE THE REGIST

C. REGISTRAR (INCLUDING
MUST SIGN A CERTIFICATE, APPENDED TO TE
THEPETITION APPEARONTHE VOTINGLIST Ol
FOR GOVERNOR. (TNFORMATIONIN A.6ABOVEI]
STATUS AS A YOTER. IF THE SIGNATURE ALO?
SHOULD BE ACCEPTED.)

D. COMPLETING AND
(1) IFTHEPETITION CONSISTS OF SEVERAL SH
EDTOCETHER; THE ATTESTATIONSOFTHE
MUST BE APPENDED LAST AND REFER TC
(2) PEOPLE'S YETO PETITIONS MUST BE FILE
5 P.M. ON THE 90TH DAY, AFTER THE RECE
A SATURDAY, SUNDAY ORLEGAL HOLIDAY
NOT A SATURDAY, SUNDAY OR LEGAL HOL
BY 5§ P.M, ON THE 50TH DAY AFTER THE C(
OR THE 25TH DAY AFTER THE CONVENINC
LEGISLATURE, OR, IF THE FILING DAY IS A

5 P.M. ON THE FOLLOVING DAY,
(3) PETITIONS MAY NOT BE AMENDED ATFTE!

. WAR?
MAKING A FALSE STATEMENT BY THECIRCUL
OF ANOTHER, OR SIGNING A NAME MORE TH
CRIME.
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