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JAMESE, TIERNEY
ATTORNEY GENERAL

[P
S

StatE oF Maing
DEPARTMENT OF THE ATTORNEY (JENERAL

AUGUSTA, MAINE 01343

o May 21, 1981

Honorable Thomas M, Teague
Senate Chairman

Taxation Committee

State House '

Augusta, Maine 04333

Honorable Bonnie Post
House Chairman
Taxation Committee
State House

Augusta, Maine 04333

Dear Senator Teague and Representative Post:

I am writing in response to your letter of May 7, 1981
in which you asked, on behalf of the Taxation Committee, several
questions about the attached draft legislation. The legislation
contemplates several amendments to the Tree Growth Tax Law, 36
M.R.S.A. § 571, et seqg.; it also proposes an excise tax payable
by certain forest landowners whose forest land is classified, for
property tax purposes, under the Tree Growth Tax Law. The key
cquestion presented is whether thz excise tax described in section
9 of the attached draft is valid. It is our opinion that it is not.

Excise taxes are generally described as taxes on an activity
or event, or the exercise of a specific right in property, or on a
corporate privilege granted to an entity. Hellerstein, J. &
Hellerstein, W., State and Local Taxation, p. 29 (4th ed. 1978).
See also, Opinion of the Justices, Me., 335 A,2d 904 (1975). Their
validity has been upheld under the Equal Protection Clause when the
State proceeded on a rational basis in establishing the class of
taxpayers with the result that all taxpayers of the same class (or
gsize) were taxed in the same manner. See, State Board of Tax
Commissioners of Indiana v. Jackson, 283 U.S, 527 (1931); Fox v.
Standard 0il of New Jersey, 294 U.S. 87 (1934); Stewart Dry Goods v.
Lewis, 294 U.S. 550 (193%5); Great Atlantic & Pacific Tea Company v.
Grosjean, 301 U.S. 412 (1937).
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In our view, the fundamental problem with the tax set forth in
section 9 of the draft is that it chooses as its subject an improper
"privilege" upon which to base an excise tax. The findings recited
in section 9 describe an economic privilege granted to all persons
owning 100 acres or more of forest land classified, for property
tax valuation purposes, under the Tree Growth Tax Law. According
to the bill, the favorable property tax treatment afforded by Tree
Grovth classifications re8ults in the promotion of the "continued
presence of the forest products industry" and .the preservation and
enhancement of "the landowner's market for his forest resource."
Stated differently, the "economic privilege" granted to these forest
landowners is the guarantee of low property taxes resulting from the
method used to value forest land, pursuant to the Tree Growth Tax Law.
The "privilege" of paying low property taxes is not a proper subject
upon which to base an excise tax because it does not relate to the
granting of or exercise of a property right held by the taxpaver.
Rather, the "privilege" is simply the result of a legislatively
created tax scheme. Ironically, if the excise tax rates are set
high enough, the taxpayer would enjoy none of the economic benefits
that are deemed to be the very justification for the imposition of
the excise tax.

We are also concerned that the imposition of this excise tax
could be viewed as an attempt to circumvent the valuation require-
ments of art. IX, § 8 of the Maine Constitution. That provision
permits the Legislature to value forest land in accordance with its

fair market value or its current use value. The Legislature must
select cne of these two methods. Given the distinct poss}bility
that the proposed tax would be viewed as a property tax,i the

scheme would be defective since it would not be based on either of
the constitutionally authorized methods of valuation. The result
would be a property tax apportioned in a manner prohibited by art.
IX, § 8.

1/ Although the tax in guestion is called an excise tax, it is

- expressly .declared to be assessed on property and its subject
is the privilege of paying low property taxes. The draft legis-
lation contains express language having strong property tax
connotations. This tendg to destroy the "excise" nature of the
tax. For example, the language of prcposed 36 M.R.S.A. § 578-A(1)
and (5) describes a property tax since the tax is said to be
assessed on the property itsclf. The class of taxpayers consists
of a group of landowners whose forest lands are valued under a
particular property tax valuation scheme. The revenues of the tax -
are earmarked to alleviate a property tax "tax shift" problem
caused by that property tax valuation scheme. Finally, the legis-
lative findings accompanying the proposed excise tax suggest that
the tax is designcd to recover the ceconomic benefits the landowners
derive firom the Tree Growth valuation scheme,
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It appears that an excise tax could properly be imposed on
the privilege of engaging in commercial forestry. See Opinion
of the Justices, Me., 335 A.2d 904 (1975), We do not believe,
however, that this tax can be justified on that ground. The class
of taxpayers subject to the tax must be such that all similarly

situated taxpayers are taxed. By its terms, the proposed tax
reaches only those landowners who own 100 acres or more of land
classified under the Tree Growth Tax Law. The tax does not reach
those landowners engaged in commercial forestry who have elected 2/
not to avail themselves of the benefiits of the Tree Growth Tax law.
For this tax scheme to pass scrutiny under the LEgual Protection

Clause, it must nct be designed in a manner likely to exclude

a significant segment of the persons enjoying the privilege to be
taxed. The problem with the proposed tax is that it unreasonably
excludes an important group of taxpayers engaged in commercial
forestry -- those owning 100 to 499 acres of forest land not
classified under the Tree Growth Tax Law.

In closing, we would note that there may be a more direct
remedy to the problem which apparently prompted this bill. The
bill's findings indicate that the Tree Growth Tax Law provides a
benefit to the owners of forest land, apart from a lower tax rate,
by enhancing the market for forest products and that it is this
benefit which the bill seeks to tax. More specifically, the
relevant language of the proposed 36 M.R.S.A. § 578-A(l) reads
as follows:

". . . [Tlhe Legislature finds that the Tree
GrowthTax Law benefits landowners beyond the
applicationof current use valuations and a
uniform scheme of taxation since it promotes
the continued presence of the forest products
industry and thereby preserves and enhances
the landowner's market for his forest resource.
The Legislature further finds that the benefits
of adequate markets provided by the Tree Growth
Tax Law expand proportionately with the size of
alandowner's parcel. .. . ."

Implicit in the above language is the conclusion that valuations under
the Tree Growth Tax Law do not adequately reflect the improved market
conditions which the law produces.

2/ Based upon the information available to us, we have reason to
believe that a substantial number of landowners fall within
this group.
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If our understanding of the proposed findings is correct, it
would appear that the problem could be remedied within the scope
of the Tree Growth Tax Law. We see no reason why the market for
forest products could not be considered in determining the current
use valuation of woodlands.3. Put more simply, the problem seems
to be that the property is undervalued even when based on its current
use, If that is the case, one approach would be to insure, either
legislatively or administratively, that the valuation adequately
reflects the market for the productsiﬁ. This approach would avoid
the legal problems connected with an excise tax,

‘ycerely,

_ ”"‘“/MM_}-,
E. TIERNEY

[ AAAMES
~ Attorney General

JET:mfe

3/ This point may be more easily understood in the context of a
private real estate transaction. If one assumed that a parcel
of timberland or woodland were legally restricted to the current
use, the market for forest products would certainly influence
the value of the parcel in the eyes of a prospective purchaser.
For the same reason, it is a legitimate factor in determining
the valuation for property tax purposes.

4/ To the extent that larger parcels receive a disproportionate
benefit from a readily available market, that could be
reflected in the valuation of those parcels.
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1

Committec Amendment " to I1.P. 801, L.D. 955, Bill, "An Act to Amend

the Maine Tree Growth Tax Law."

Amend the Bill by striking out everything after the cnacting clausce and

inscerting in its place the following:

Sec. 1. 36 MRSA § 574, as amended by PL 1973, c. 308, § 3 is further

amended by adding at the end a new paragraph to read:

A parcel of land shall be included 1f it exceeds 500 acres_or upon

presentation by the landowner of evidence that the land is being used as

follows:

A. A sworn statement from the landowner establishing that the landowner

is enpaped dn the business of scolling or processing forest products and that

or

7'()1}“72151_1)’(1»Aivs; used fn such business;

B. A sworn statement from the landowner that the land has been inspected

by a registered professional lorester within the past 5 vears and that the

Jandowner is following the recommendations of that f(orester; ov

C. A written forest management plan for commercial use of the land,

plan; or Yoo 0 Joll

raoard

D.  The Jand is less than 100 acres and the landowner is managing the

Tand according to accepted forestry practices desipgned to produce trees
2ana_ accordilng L ‘pted Tord Yy 1 pne 1 LrEes

having commercial valuc.

&
Sec. 2. 36 MRSA § 576, first

T Tl )

as last amended by PL 1977, o. 549, § 2,
fs further amendoed to read:
The State Tax Assessor shall determine the average annual net wood

production rate for cach forest type described {n scction 573, subscctions 5



to 7, In cach county or region to be used o determlinlng valuations applicable
to forest land under this gubchapter, on the basis of the surveys of average
annual growth rates applicable in the State wade from time to time by the
United States Forest Service or by the Maine Forestry Bureau. ‘Fhe-growth-rate
anrveys-shatl-be-reducod-hy-n-percentage-diseonnt-factor defermined-by~the
State-tax-Adsesdgor-pursnant—to-sectton-546-B-to-refleet-the -peovieh-whiech=-eun
be-ertracted-on-a-anstnined-basia The rates shall be determined after passape
of this subchapter, and when determined shall remain in effect without change
for cach county through the property tax vear eading March 31, 1975, In 1974
and in every 10th year thereafter, the State Tax Assessor shall review and scet
guch the rates for the Tollowiyg

10-vear period in the same mannoer.
) t

’
)

—
2

Sec. 3. 36 MRSA § 576, 2nd ¥, as cenacted by PLO1971, . 616, § 8,
amended to read:
The State Tax Assessor shall determine the average stumpage value for

cach forest type desceribed in section 573, subscotions 5 to 7, applicable in
cach county, or in such alternative Torest cconomic regfons as he may designate,
after passage of this subchapter and in each even-numbered vear theroafter,
taking into consideration the prices upon sales of nound standing timber of

that forest tvpe in that avea durving the previous @ calendav vears year, and

such othier considerations as he deems appropriate.

Sec, 4. 36 MRSA § 570, oth Y, as amended by PL 1977, ¢, 694, § 678, is
further amended to vead:

The State Tax Assessor shall hold one or more public hearings, upon the
foregoing matter to be determined, shall provide for a transcript therveof, and

shall issuc a rule or rules stating asid the determinations on or before

October 1, 1978 and on ur before October lst bienniatiy cach year thereafter.

(2)



See. 5. 36 MRSA § 576-B, fivst Y, as last amended by PL 1977, ¢. 694,
§ 681, is vepealed as follows:

By-February-1;-1978-and-everv-bth-year-thereafters-the-btate-Fan-Asgesser
ghatl-determine-und-preserihe-by-rute-the-pereentage-fretor—by-wvhieh~the-pgravth
rates-get-by-him--pursuant-teo-neectton-526-shnllt-be-redueed-to-refleet—the
grovwth-which-ean-be-extracted-vn-a-sustained-bastvr-—fta-determintng-the
pereentage-factory-the-State-Faxn-Assessar-shaltli-rely-en-evidenee-of-current
wood-market-conditdonas—current-technoltogteal-developmnenta—nnd-vther-constder-
nttons-relating-to-the-extractability-ef-wood-from-foresdt-tanda-on-n-sustained

yield-bastsy,

Sec. 6. 36 MRSA § 576-B, Jrd M as amended by PL 1977, ¢. 694, § 684,
is fturther amended to read:
The Srate Tax Assessor shall hold one or more public hearings, concerning
Nis determination of the diseount-factor-and-the capitalization rate in November
/
of cach year preceding the date of his determinations. A tvanscript shall be

made of the proccedings.

Sec. 7. 36 MRSA § 576-B, 6th and 7th ¥, as enacted by PL 1977, c. 590,

are repealed as follows:
The-digecount-faetor-and-capttatisntions-rate—detcemined-by-February-15-1978+

shalti-be-utitired-in-redetermining-the-100%-vatuation-per-acre-for-ench-forest

type-for-ench—eounty-for-tax-venr-1978--~All-averare-annual-pgroas-wood-preduetion

ratey-and-average-stumpape—pintues previvunty ~determined-tor-tax-yearg-1931-and

1978 -shatt-atue-be-uacd-to-redebormine-the- 6L -vatuntion-per-nere-for-caeh

forest-type-for-each-eounty—for tan-years-1+90718+

Fhe-100%-vatuation-per-nere-For-cach-foreat—-type-for-each-county-for-tan-

(3)



year-1948-shati-he-~deposited-in-the-obtice-of-the-Reepctnry-of-State-by
March-15-3978-nnd=shall-be-trangmitted-to-the-munbeipat-noscnsora-nf-eaeh
muntefpattev-on-or-hetoee-April-+;-1974

A

Sec. 8. 30 MRSA § 578, sub-§ I, as last amcunded by PL 1977, ¢, 720, § 3,

is repealed and the following cnacted in 1ts place:

The municipal asscssors or chicef assessor of a primary assessing area

shall adjust the State Tax Assessor's 100%Z valuation per acre for cach forest

type of their county or region by whatever ratio, ov percentage of current

Just value, is then being applied to other property within the municipality to

obtain the asscssed values,  Fovest land in the organized arcas, subject to

taxation under this subehapter, shall be taxed at the property tax rate

applicable to other propevty in the munlcipality, which rate shall be applied

to the assessed values so determined.  For anvy tax yvear, beginning on or af

Jiamoary V,Nl_‘)_f{l) in which a umnicip;\!i(v':; apprerate tax asscssed on lands

classilicd under this subchapter is Jess than the agervepate G that could

I
- e e R K

have been assessed, but {or this subchapter, on the same lands if the lands

were assessed according to the undey

Loped coveapc used In the state valuation

then in effect, adjusted by the municipal ratio, the municipality shall have

a valid claim apainst the State to recover 100% of the taxes lost, with adjust-

ments for any state school subsidies that may be affected by changes in

municipal valuations causcd by the use of undeveloped acreape valuation. 1In

any year when the cqualization fund provided fn scction 578-A in combination

for 100% of the taxes lost under this scction, the State Tax Asscssor shall

within

available funding establlsh a pereentage of the total property tax levy

above which municipalities shall be reimbursed 1007 of taxes lost. The Treasurer
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of State shall pay to the municipality by December [5th ecach year the amount

certified by the State Tax Asscssor.

Sec., 9. 36 MRSA § 578-A, Is enacted to read:

§ 578-A.  Tax shift cqualization fund

1. _Finding. Tn as much as it is the declared purpose of the State of

Matne vo tax all forest lands according to their productivity thereby encouraging

their operation on a sustained yicld basis and protecting the State's unique

ceonomic and recreational

resource, the

Lepislatnre Finds that the Tree Growth

Tax Law benefits landowners bevond the application of current use valuations

and a uniform scheme of taxation since {t promotes the continued presence of

the forest products industry and thereby prescrves and enhances the landowner's

¥ B ) N

- "Anl.:N;_erL_r.L_«gw(‘)‘r#_lll'_s; forest resource.  The Legislature further finds that the benefits

N 4

Couof adequate markets provided by the Tree Growth Tax Law expand proportionately

with the size of :147_1(1@(}“0»/[)@1"3 parccel classificd under this subchapter. Therd-

fore, an annual excisce tax is levied on parcels classified under this subchapter

for this cconomic privilege granted to such landowncrs,

2. Bqualization fund. A landowner of any parcel of forest land classlilicd

under this subchapter shall be subject to an annual excise tax as follows:

__The landowner who owns a parcel or parcels in a given taxing

jurisdiction that cumulatively equal more than 100 acres but less

than 500 acres  shall pay § w;

B, The landowner who owns a parcel or parcels in a given taxing
LUE SHNAOWRED WO OWns a parcel O : L

jurisdiction that cumulatively cqual more than 499 acres but less

b

than 1,000 acres  shall pay % x;

C. The Jandowner who owns a parcel or parcels {n a given taxing

~
LA
~—



Jurisdiction that cumulatively equal more than 999 acres but less

than 2,000 acres shall pay § yi

D.  The landowner who owns a parcel or parcels in a given taxing

jurisdiction that cumulatively cqual more than 1,999 acres shall

pay § ozoand g

z for cach 1,000 acres excveding o com ilative total of 2 999 acres.,

The tax shall be agssesaed and l)i'l_l_t‘«.f.» by the State Tax Assessor on the

elfective date of this section Tor 1981 and on or before April 1 thereafte

In cases of divided ownership of the forest land, the persons owning or claiming

timber rvights in such forest land shall be subject to such taxes.

Moneys raised pursuint to this tax shall be credited to the equalfzation

Tund and shall be distributed as provided in scction 578.  Any unexpended

balance shall be non lapsing.
Dadanc PNt

3. Due date. The tax is due 60 days after the effective date of this

section for 1981 and on June 30th of the year in which it is asscssed there-

after. Notice of the taxes shall be presumed complete upon mailing.

. Interest and penalty.  Any tax asscss under this section which is oot

paid when due shall aecvue interest at the rate of 771‘5? for cach month, or fraction

thercof, that the tax vemaivs wmaid and a penadty equal to

tax shall be added to the Iiability of any person who fails to pay a tax whon

5. Licn., “there shall be a tax lfen on all

Land subject to taxation under

B
this subchapter to svcure the payment of all sums due hercunder, and the lien

may be enforced in the manner provided by Title 36, secrion 1282 and 1283.

6. _Collection by Attorncy General. Whenever any person fails to pay any

(6)



Ltox, dnterest and penalty due under this scction within the time provided, the

Attorney Geuneral shall enforce payment by civil action against the person from

whom [t is due for the amount of such tax, interest and penalty, together with

Lrosts, 3

in cither the Superior or District Count in Kennebee County or in the

Judicial division in which the person has a residence or established place of

business,

(7)



