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RICHARD s. COHEN 

ATTORNEY GENERAL 

STATE OF :MAINE 

DEPARTMENT OF THE ATTORNEY GENERA.L 

AUGUSTA, MAINE 04333 

January 8, 1981 

Representative Bonnie Post 
State House 
Augusta, Maine 04333 

Dear Representative Post: 

STEPHEN L. DIAMOND 

JOHN S. GLEASON 

JOHN M.R.PATERSON 

HOBERT J. STOLT 
DEPUTY ATTORNEYS GENERAL 

You have addressed three inquiries to_ this office concerning 
a Department of Marine Resources regulationll and statement of 
policyll pertaining to the transshipment of-illegal-size lobsters 
through the State of Maine pursuant to 12 M.R.S.A. § 6431 (6) .. ~I 

1. Are the regulation and "policy" of the Department 
consistent with the provisions of 12 M.R.S.A. 
§ 6431? 

.!_I See copy of regulation attached as Appendix 1. 

II See copy of policy statement attached as Appendix 2. 

ii 12 M.R.S.A. § 6431 provides in relevant part: 

1. Minimum and maximum length. It shall be 
unlawful to buy, sell, give away, transport, ship 
or process any lobster which is less than 3 3ll6 
inches or more than 5 inches in length, as deter
mined by the State double gauge lobster measure. 

6. Exception for wholesale dealer in certain 
instances; authority for regulations. This section 
shall not apply to lobsters reconsigned intact in 
the original crates by a holder of a wholesale 
seafood license to another license holder if the 
crates are sealed in accordance with regulations 
adopted by the commissioner. The commissioner may 
adopt or amend regulations to prescribe the time, 
manner and method of sealing crates for the 
effective operation of this subsection. The regu
lations may contain provisions for inspection of 
the crates, contents and seals. 
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2. Are the regulation and ~policy" statement 
properly adopted under the Administrative 
Procedure Act, 5 M.R.S.A. c. 375? 

3. If the answer to either of the two prior 
questions is negative, what is the legal 
status of this regulation or "policy?" 

The issue addressed in your second question, the validity of the 
promulgation of the regulation and the policy statement under the 
Administrative Procedure Act, will be addressed first, as it is 
determinative of the issues addressed in your first and third 
questions. 

The Maine Administrative Procedure Act, 5 M.R.S.A. § 8001 
et seq., sets forth the requirements for valid adoption of an 
agency rule. 5 M.R.S.A. § 8002(9) defines a rule: 

'Rule' means the whole or any part 
of every regulation, standard, code, 
statement of policy, or other agency 
statement of general applicability, 
including the amendment, suspension 
or repeal of any prior rule, that is 
or is intended to be judicially en-
forceable and implements, interprets 
or makes specific the law administered 
by the agency, or describes the pro-
cedures or practices of the agency. 

(emphasis added) 

Thus, both the 1957 Department regulation and subsequently adopted 
statement of policy must be considered "rules" of the Department 
of Marine Resources, and therefore must comply with the promulga
tion requirements of the Administrative Procedure Act. 

5 M.R.S.A. § 8057 sets forth the promulgation requirements 
for rules in effect prior to July 1, 1978: 

Rules in effect prior to July 1, 1978 
shall become void and of no legal 
effect on July 1, 1979, unless origin
ally adopted after notice published in 
a newspaper of general circulation in some 
area of the State and opportunity for hearing 
or unless adopted in accordance with chap
ter 375, subchapter II. 

Thus, in order for a rule promulgated prior to July 1, 1978 to be 
valid, 5 M.R.S.A. § 8057 requires that the original promulgation 
procedure must have included newspaper notice and an opportunity 
for hearing. 
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Our research indicates that these promulgation requirements 
were not satisfied with respect to either the regulation or the 
statement of policy in issue. The Department of Marine Resources 
has no record of newspaper notice or opportunity for hearing in 
connection with either the 1957 regulation or the statement of 
policy. Department officials have advised this office that there 
was never an opportunity for hearing or newspaper notice concerning 
the statement of policy. ~vith respect to the regulation, Depart
ment officials are uncertain as to whether there was a hearing or 
newspaper notice. A search of the May 1957 issues of the Bangor 
Daily News, Portland Press Herald and Kennebec Journal has not pro
duced any evidence of notice and hearing in connection with the 
1957 regulation. In the absence of evidence to the contrary, we 
are constrained to conclude that there was no newspaper notice 
or opportunity for hearing provided in the promulgation of the 
1957 regulation. Therefore in answer to your second question, 
we must conclude that neither the 1957 regulation nor the state
ment of policy were properly adopted under the Administrative 
Procedure Act. 

This conclusion provides the answer to your third question. 
Whatever validity the ~egulation and policy may have had prior to 
July 1, 1979, both the regulation and policy were void and of 
no legal effect as of July 1, 1979, as required by 5 M.R.S.A. 
§ 8057 in cases of noncompliance with promulgation requirements. 
This determination of invalidity obviates the need for a response 
to your first question. 

If you have any 
assistance. 

RSC :mfe ' 

questions, please do not hesitate to ask our 

// J I f 
( incerr ly / r 

., I ,\Ii t 
'~io'~,~~\ 

Attorney General 



APPENDIX l 

STATE 01" t·~\IrJE 
DU>ARTli,JIT or sl,:A i\i•J!.l ~;110;,_s FI'.Jitui.u:s 

PUDf.IQ NOTICJ~ 

Actinc in accordance with tho provisions of section 18 1 
Chapter JR of the nevis1;d Statutes as revised, the follow:.nc 
rei;ulalions n.r·e prcocrioccl to bcco_mo cffuctivc May 22, 195'/, 

fl.H1llI.A1'IOfl:l 

Tho la110 of tho o t.:1 to of ?fa'tno roQ.tla tin a rn1nirnum and 
&n<;l.xirr.um sizes of lobster::i will not apply to lobster& from an;y . 
other state, country or territol'y that aro pJ.ssina throuah the 
eta te of Haine consigned to another state, coitn try or \Cl'f.i tory 
providcd·t~oy aro pa?kcd 1 ln~G~1~ and oealc~ ~p fCQOf_d~~~~'wit~ 
the following spocifJ.cation~, ·,, , -·~··<·.'.·.·t.,, .. ,.· 

1. 
crates. 

. . , •.• .... , ... -• .. · .. 

Lobs tors sh::ill bo pc\ckcd in standard ,-,oqden lob$.\er 
.. •. ,•·'· 

2, Eac-:h era to shall be ln.bele<;l \-d. th na.mo nnd address cf 
consi cnor nncl conf>ir,nco und uho.11 be 11mrkcd 11 LAHGI~ LOl:JS1'L•~(S 11 Qr 
"SM11LL J.01GT!..liJ

1
11 an tho cur.a may 1,0 0 · · · •.· · ·' 

1 

J,. Each era to shall bo sen.led by tho consi1;nor with a. 
metal self-locltlng soal prccured from tho Co~ni~sioner of ~ea 
and Shore Fisheries, Stc1.te Hoµse, Augusta, Maine, at the pd.ca 
bf ono cent each, · · · · · · 

Tho seal ohall hear tho marks ME° SSF CHAP J8 ·an<l · a serial 
number, The noal shall ho o.ltaclied to the crato throuch a halo 
½ inch in dirunotcr bornd in lho ccnto1· of .front slat of cover, 1 
inch from tho front, cd~o of on.id olat and a hole of liko ciinmoter 
bored in center of upper front slat of crat~~ 1 inch fro~ ih~ 
upper edGo of said.slat, 

4 o Whunovcr lolwtor crn tos r,oalcd in accordMce with these 
t'er;ulutionn cu•o opened by n.··united [jtatcn Cuot.om~ Inspector, they 
t!lay be rescaled immediately by a coa3tnl warden nt the point where 
they wer.e thu!J opened ?ut not othP-rwii:;o, · 

< 
Dated at AuGU,sta, Hnino this twenty-second day of Hay, 

A. D,, 1957, 

ROMJ\LD W • GflEI~N 
Co11unionion1Jr or f]<1a and Shoro f'iohorlon 



APPENDIX 2 
/,ll 1-:holcs£1le i·c:,ro:1d <lc(.lrns, 1:hr_) dwtl Luy ot· n~ceive lc,L.:l~.:; 

cnJ :::holl notify t'.~-:.rr 

:·} 
loccl Coc,strl \~r.rden <H Coastnl Wcnlcn Sl.!:ii!tvtsor of drtc of entry, p,1rc. of 

cntry,.an,J for ecc:h load LJnj date s\wll proJuce o copy of fejen:l m2rlifcst 

or so:.i1e othar Federnl docur:,ent, may untocd seiu lobster~ r.t his r-e~ulr.r 

plcce of business in this Stat\3, /\ftcr relccscJ to do so ujl th~ rbove 

ment!oneJ Worden or Surervisor, he tcny cull soid lobsters and ke2p in 

his ~olding tonks or pound only thoDe lobsters which ere of lec~l size 

in this State. Any other lob3ters may be sealed in occorJence with 

re;;ulations c.s prescrib.:?J by the Co,cJ::lissio;icr u;ider fut>lic tlotice de.teJ 

lobsters found in eny place of business which ere not cuJled, handled 

end ~coled ~s prescribed obovo anJ ore o( iJlegol eize shell ~Q a violation 

of State stotutes ond owner or posgess0r subject to prosecution. 

Unjer this p::>licy end for purposes. of tnspection~ refrescnt~tives 

of tha Dapartrucnt of Sea enJ Shoro Fisheries shall hava pt ell times fr~c 

end unobstructed access to ~ny creQ on board ~ny vessel or ~r~nsport 
• r . . 

vehicle, or shore fecility where lobsters Qre lande~~ hindl~dt stored 

or processed, 

The said sealed cr~tes of lobsters may b~ re~r~pp~~ to cnr 

plece outside this State as lone as they re~ain sealeq an~ Jn original 

crate. 

1 hereby prescribe to the sbovo policy as outlined end egree 

to its content and under3tend thet ony deviction from it would terrnin~te 

it in lts entirety. 


