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Honorable Richard H. Pierce
Assistant Majority Leader
The Senate of Maine

State House, Station 3
Augusta, Maine (04333

Dear Senator Pierce:

This 'letter is in response to your inquiry of Aprll 11,
1980, relative to the opinion on the Maine Long-Term Care
Prlnc1p1es of Reimbursement which was issued by the Department
of Human Services on January 12, 1979, and designated as
Opinion No. 17. ’ '

On January 1, 1978, the Department 's new set of reimburse-~
ment regulations, "Prlnc191es of Reimbursement for Long-Term.
Care Facilities" went into effect. To facilitate the transition
from the "o0ld" principles to the "new" princ1p1es and in

‘anticipation of the. implementation of Subchapter III of the

Maine Administrative Procedure Act (5 M.R.S.A. § 2001), the
Department instituted a system whereby providexrs could seek
guidance from the Department as to how the Department would
interpret provisions of the new Principles. @As 5 M.R.S.A.

§ 9001 makes clear, such advisory rulings are not rules within
the meanlng of the APA. See 5 M.R.S.A. § B002(9). Indeed,
these oplnlons are not binding on the Department except that a
person's justlflable reliance on the ruling is to be consxdered
in mitigation in any action brought by the Department to '
enforce a penalty.

It is our view. that Opinion No. 17 is an advisory ruling
under-5 M.R.S.A: § 9001.. As such, it is ‘merely the Depart-
ment's statemént of the interpretation it glves to the
language of" Pr1nc1ple 3032.1. While an agency's interpretation
of its own rules is to be  accorded great deference, a provider

‘is entitled to challenge ‘the Department's 1nf7rpretatlon of

Principle 3032.1 if applied to his detriment.z’ We would

1/ Pursuant to Principle 6050, a provider may appeal audit
adjustments.
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note, however, that the Department‘s 1nterpretatlon comports
with guidelines set out in the Medicare Provider Reimbursement
Manual, (Attachment A} This Manual is specifically in-
corporated by the 1978 Principles, at page 6, as a guide

for 1n§erpretatlon of the Department's Prlnc1p1es . {Attach=-
ment B

We are not aware of any._ inconsistent interpretations: glven
to Principle 3032.1 prlor to the issuance of Opinion No. 17.
Therefore, it is our opinion that the Department may apply
;nglnterpretatlon to any set of facts governed by Principle
L.

It is also our understanding that the Department.has
applied Principle 3032.1 to interest expense for years after
January 1, 1978 on notes entered into prior to January 1,

1978. However, this application does not impair any rlghts.
Principle 3(a) of the 1972 Prlnclples of Reimbursement =~
{Attachment C), the principle in effect prior to January 1, 1978,
did not allow ‘any reimbursement for interest on current in-
debtedness incurred by proprietary providers except where
incurred as a result of the Department's failure to make

timely payments. Where allowed, interest on current indebted-
ness was defined by Principle 3(b) in the same language as is

.now contained in Principle 3032.1. Again, we are not cognizant

of any. interpretations given to Principle 3(b) which are incon-
sistent with the interpretation of the language addressed in
Opinion No. 17.

~In conclusion,'it.is the opinion of this Office that
Opinion No. 17 is an advisory ruling under 5 M.R.S:A. § 9001.
In the absence of any detrimental reliance on any prior
inconsistent rulings, it is our view that the Department may
apply its ihterpretatlon of "relatively short term," as .
expressed in Opinion No. 17, -to any set of facts governed by
either Principle 3032.1 of the 1978 Principles of Reimbursement
or Pr1nc1ple 3 of the 1972 Principles -of Reimbursement. "Any .
person who is aggrieved by the Department's interpretation may
challenge it through the appropriate channels.

‘I hope this 1nformat109_%s helpful. Please feel free
to contact me if I can be(p ny furtEfr service.

Jery rrL you's,

!&en*RD\g« “CoH nf\%\

ttorney General

REC:mfe
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. ) Chapter 2 [
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e ‘ INTEREST EXPENSE ;
i 200. Principle Where funds are borrowed from the provider's

cccesary and J funded depreciation account or othar restricted
u;:u] bdd,;::i: :P:, i:n‘:‘:ﬂ:nwb:& B funds, autborization {rom sppropriate oficials of the
(Cross refer to 88 24422ff.) provider should bs on file. Appropriate officials of
202. Defnitions the provider would includa the persons to whom re-
: sponuibility for the management of the restricted

smounts or funds has been granted, euch s the
board of trustees, financial commitices, or other ine
dividunh or groups, as appropriats in the particular

) ool

"o -
weas oty

202.] Interest -

Interest s the cost incurred for the uwse of bor
rowed [unds, generally paid st fixed intervals by the S
weer. Interest on_current indebtedness is the cost io- Various mo(hodl of identilying and accounting for
curred_for funds homwed for a_relatively short short fniareat costs are used Those inclade perfodic cash

term,_usually_for_one_yesr or less, Current borrow- peymeénts of interest with or without repayment of all

e 8 I8 vaually for P“’p?."’.'..l.“.fl.'. n working cepitd part of the loan; prepayment of interest when the’

T e aorngl operating expenses. Toterast on capital liability is incurred with charges to interest expense
indebtednoss” b !La cost incurred for funds bor- rscordtZJ in relation to the agcounlinj period; and
rowed fer upiul purposes, soch s the acquisition sccrual of interest with no cash payment with a cor-
of facilities, equipment, and capitel improvements. responding record of the unpaid liability reflected in
Cenerally, loans for upiul purpeses are longferm sccounting records. The method actually used

‘ . - de th £l d the terms of the
Interest is umauy expressed as a percentage of lul:lmzre:;eh: fYPe 03 S0an. 40

s principal. Somotimes, it is jdentified us.a sepa- . Where interest expense has been determined to be
rate item of cost in & loan agreement. Interest may

™~

R ———
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. o : . allowable and the interest expense records srs main- 72
<Nl be M“ fnance charges ‘"‘P‘”d_ by some  yrined physically away from the provider premises iy
SRR ':“""‘ Insapent -or It sy bo a prepaid cost or  Lu0p 4y ip & county treasurer's office, such records e
¢ discounmt™ in tranesctions with those lenders who L.y 1, deemed to be those of the provider, This P

collect the full intorest charges when funds ere bor- weiid B svoleabis whire head i o
R bl : 5 : pplicable where issues have
ey e ﬁlnneq.c.hu-gu and ico charges lpec:ﬁcally designated for the construction or scqui-
together with intereat on indebtedness are includable oo e provider's facilities and tho financial

in alowable cost. " records relative 1o the bond issue are misintained by

To be allowable under the Medicare program, in tal body othe th h oy
lercot must be: (1) NPPOM'by evidoncs”of 58 some governmen y other than the provi

sgreement that funds were borrowed and that pay- 202.2 Necessary
ment of interest and repayment ol the funds are Necessary means that the interest be incurred on
required; (2) identifiable .in the provider's account- & loan made to satisfy a financial need of the pro-
ing ‘records; (3) related 1o the reporting period in  vider and for a purpose reasonably related to patient
which the costs zre incurred; and (4) necessary and  care. For' example, where funds are borrowed for
proper for the operstion, maintenance, or acquisi- purposes of inyesting in other than the - pronden
tion of the provider's facilities. - operations, interest expcme is not auowabie. such a
To support the existence of a loan, the. provider  loan is not considered “necessary.” Likewite, when
#hould bave aveilable a signed copy of the loan con-  borrowed funds create excess working capital, inter-
_tract which should contain the pertinent terms of  est expenta on such borrowed funds is not an allow-
the loan such as imount, rate of interoet, mothod of  able cost.
peyment, duc date, etc. Where the lender does not Necessary also requires that the interest be re-
customarily furnish a copy of the loen contract, cor-  diced by investment income. There is an exoeption
respondence from the lender stating the pertinent. 1o this genersl rule where the investment income is
tormia of thé lozn such as' smount, rate of interest, [fromgrants and. gifts, whether restrictod or unre-
mathod of payment, due date, otc., will be acceptable.  siricted, and which are not commingled with other

Rev. ¢
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. _ ATTACHMENT B

All long-term care facilities are reQuired to submit annual cost
reports as prescribed herein to the State .of Maine Department of -
Human Services, Pivision of Health Care Audit, State House, Augusta,
Maine 04333. Such cost reports shall be based on the fiscal year
of the facility.

However, to accommodate the revisions in the principles of cost:
reporting and reimbursement which are effective on January L, 1978
the following 1mplamentxng procedures apply:

2. Phaseé-out of the. former system.. All long-tarm care facilities
will submit a final cost report for the period ending December
31, 1977 in gccordance with the former principles of reimburse-
ment, cost report instructions and forms. 'This final report
should be ‘filed no‘ later than March 31, 1978. This final
report shall be prepared in accordance with the same méthod
of accounting (cash,accrual, etc.) as used for the previous
reports. .

b Phasefin of the new system. All long-term care facilities
-will submit an initial cost report for the pericd from
January 1, 1978 through the end of their fiscal year in
accordance with the revised principles of reimbursement,
( cost report instructions and forms prescribed herein. Annual
- reports will be filed thereafter .on the basis of the provider's
fxscal year.

ALLOWABILITY OF COSTS

A determination of whether or not 'a cost is allowable and
interpretations of definitions, not specifically detailed in

these principles, will be based on Medicare Provider Reimbursement
Manual (HIM-135) guldelines and Internal Revenue Service guidelines
«in effect at the time of such determination.

EFFECTIVE DATE

The'éfféctive,date of these principles is January 1, 1978.

PUBLIC HEARINGS

The State of Maine WLll provide for public hearings as necessary
‘ in our State Plan, according  to State procedures.

ICF-MR FACILITIES

Intermediate Care Facilities for the Mentally Retarded Patients
are to be paid under the regulations as. spelled out in these
(‘ principles.

" Fl
e



3,

L)

s €,

- pfﬁptletary providers.
EUirreht ifidebtedness incurrcd as a result of failure by

ATTACHMENT C
1872 PRINCIPLES OF REIMBURSEMENT

(3) . ‘ The provider has the option to renew the
lease at a significantlwy reduced rental, or

the provider has the right to purchasc Lhc
facilities or equipment at a price which appears
to be significantly ‘less than what the fair mar-
ket value of the facilities or cqu:pment ‘would
be at the time or times acquxsltlon oy the pro-

vider i's permitted.

-

(HT Lezsse Rentals as AllowaDble Costs. For rental
dharges paid uvnder a salc-amd- ~Ieaschack arrarngement
£0 be includable in allowab-u costs, the transaction
nust Have been at-arm's lencth and a reasonahle one
for économic, and technical —urposcs aiid not onc de-
gned to increase or accelorate allowable costs
e’ the program. Thus, umless conditions (1) -

ﬁ3) 1n above (f) ave all me_, the rentals included
y FéEimbursable costs will Be limited to the amount
the provider world have bec— allowed had he kept legal
 #i€Ye to the property (mortgage interest, taxes, de-
ﬁreclatldh, Iinsvrance and maintenance costs)

(r} Léase Purchase A~recmc“ts. Where the lease of a
f&c;llty or pieec of equ1pm“nt is the same as a purchase
'6f .it, thé rental charge is treated as a reimbursable
ESSE oniy te the extent that  the provider would have
h4d aliowable costs If it had ‘bought the asset (straight-
Eine 6épréciatlon insurance and interest). The unal-
towable portion of the rental charges is treated as a
deéferred charge and caplta3120d as part of the depre-:
éiabie ¢ost when the asset is purchased. As to whether

8 lesse is a purchase, sec conditions (1) - (3) . above

3

INFERBST HXPENSE

(ai ﬁﬂ;ﬁcifje. Necessary and proper interest on both
Ei¥rent anhd capital indebtedness is an allowable cost to
Gualified charitable providers. Necessary and proper in-

terest .6h tapital indebtedness is an allowable cost to.
Necessary and proper interest on

the Stite of Mainc Department of Health and Welfare, to
make Eimely payments under the program is an allowable

gost to prbprletary providers. .

A{b) Definitiqng,

{1) Interest. Interest is the cost incurred
for the usc of borrowed funds. Intercst on
curreént indebtedness is the .cost incurred for
funds borrowed for a relatively short term.
This is usually for such purposcs as working



: capital for normal operatlng expenscs. Interest
on capital indcbtedness is the cost incurred, for
funds borrowed for capital purposes,- such as ac-
qulsltlon of facilities and equipment and capital
improvements. Generally loans for capital purposes
are long-term loans.

(2) Necessar:. Necessary requires that the in~ '
terest: N

“fn (1) Be incurred on a loan made to -
t satisfy a financial need of the
T provider. Loans which result '~
AT in excess funds-or investments would
-l not be con31dered necessary.

coen DT T (44) Be 1ncurred for a purpose reason. .
LR e ably related to reciplent patlent
L ‘Hl;}ﬂjfff CRESS: & w8 AT S S
ﬂﬁ.n:}ﬂ = (3). Proper. Proper requlres that 1nterest.
Rt e U0 AE) ‘Be 1ncurred at a rate not in ex-’
A S T e -y - cess of what a prudent borrower |
.4__'_'”,_fl_ "+ . 'would have had to pay in the .
" ST money market existing at the time
R L I O the loan was made, except that
;o v s sueh interest shall under no cir-
' = cumstances be allowable in excess
:of 9 percent. . R

7 {ii) Be pald to a lender not related
: -.-through control to the borrowing
.orqanlzatlon. However,. interest
-is allowable if.paid on loans from
. _the provzder s donor-restricted
. funds in the provmder 5 quallfled
pen51on fund

(4) Timely Pa: meqts.' To he timely, payments by
the ‘State of Maine Dcpartment of:. llealth and Welfare
on behalf of duly entitled recipients should be made
by the end of the month following the month in which
" services are prov1ded to such recipients and.billed
or forty-five days from the date of bxllxng Wthh-
- ever is later. .. g s

4 (c) Borrower-Tender Relationship. To be allowable,

1}( ¥ interest expense must be incurred on indebtedness to

. » lenders or lending organlzatlons not related through con-
trol or perSOnal rclatlonehlp to the horrower.



