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ATTORNEY GENERAL

STATE OF MAINE
DEPARTMENT OF THE ATTORNEY GENERAL
AUGUSTA, MAINE 04333

February 29, 1980

Honorable John L. Martin
Speaker of the House
State House )
Augusta, Maine 04333

Dear Speaker Martin:

You have asked us to investigate whether the Secretary
of State's Division of Motor Vehicles is applying retro-
actively certain provisions of Maine's habitual offender
law. P.L. 1979, c. 10, "AN ACT to Strengthen and Streamline
the Habitual Offender Law" repealed and replaced the former
law and made substantial changes in the process of determin-

‘ing a person to be an habitual offender. This act was enacted

as an emergency measure and became effective March 2, 1979.
Among other things, the new act changed the definltion
section of the law (29 M.R.S.A. § 2292) so that it included
in its list of enumerated offenses the offense of driving
to endanger. -

The Secretary of State asked for our advice on the issue
of whether persons who had convictions for driving to endanger
before March 2, 1979, which brought them within the definition
of habitual offenders (because of the change in the definition
section), should be declared to be habitual offenders., After
extensive research, we orally advised the Secretary of State
that a conviction for driving to endanger, arising out of
conduct occurring before March 2, 1979, could be used in
the habitual offender determlnatlon only if the person were
also convicted of one of the listed offenses for conduct
occurring on or after March 2, 1979. In other words, pre-
March 2, 1979 driving to endanger convictions could not be
used agalnst persons who were not convicted of one of the
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listed offenses because of conduct occurring on or after that
date. Only if a person had such a subseguent conviction would
the pre-March' 2, 1979 offense of driving to endanger become
applicable to the habitual offender determination.

This advice -is based on a substantial body of case law
holding that a statute is not retroactive merely because it
draws on antccedent facts for its operation. The application
of the habitual offender law .as described above does not-
impose a more severe penalty on a person because of his
prior conviction of driving to endanger. On the effective
date of the new statute, anyone whose record contained two
or more violations listed in the definition of an habitual
offender was placed on notice that any additional conviction
of one of the listed violations within five years of his first
conviction would subject him to the habitual offender law
and a license suspension. Absent such new conviction, the
pre-March, ‘1979 convictions would not affect the individual's
right to operate a motor vehicle on the highways of the ‘State.

My office has defended this position in various Superior
Courts throughout the State, and the majority of Superior Court
Justices have agreed and have held that the appllcatlon of.. the
law as enunciated above is not retrospective or retroactive.
Although two cases have been decided against the State, neither
of these was based oh the grouT that the law was being applied
in an unconstitutional manner. I have enclosed a copy of a
recent Superior Court opinion on this issue. Since that opinion
recites the relevant. legal analysis, along with the supporting
case law, I have not set forth that analysis in my lettér.

I hope this information is helpful. , If you have any

‘additional ‘questions on this mytter, pleaskt contact me.

t- \Sinb7réff;f /

%emu 5. u::(L i

Attorney General
RSC/ec
Enclosure

1/ We would note that we are appealing one of these
decisions to the Law Court at the present time.
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STATE OF MAINE SUPERIOR COURT
KENNEBEC, SS CIVIL AGTLON
Docket No. CV79-591

PATRICK ¥. KELLEY,
Plaintiff

v. '
. DECISTON
RODNEY S, QUINN, SECRETARY
OF STATE OF THE STATE OF
MAINE,

De fendant
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On July 24, 1979 the Secretary of State determined that the
plaintiff's driving record brought him within the definition of an

habitual offender. 29 M.R.S,A., §2292. 1In accordance with 29 M.R.S.A.

‘§2293 the plaintiff's license to operate an automobile was revoked, Pursuant

to 29 M.R.5.A, §2294 the pln{ntiff requested a hearing to show cnuse why
his license should not be revoked. The request for a hearing stayed the
revocation of the plaintiff’s drivérs license. At the hearing which
was held on September 29! 197?, thé'plaiﬁtiff stipulb;ed that he was
Patrick F. Kelley, and that the driving record relied upon by the Secretary
of State was accurate. The hearing examiner held that the plaintiff did
fit within the definition of an habitual offender, and he ordered that
the plaintiff's license be revoked immediately. The plaintiff has appealed
the decision of the hearing examiner Lo this Court pursuant to 29 M.R.S.A.
§2297 and 5 M.R.S.A. §11001 et seq. For‘the;fedsons glven below, the
plaintiff's appeal 1s denied.

The plaintiff's driving ‘record indicates that he was convicted of
operating under the influcnce (29 M.R.S.A. §1312) on January 1, 1976 and

of driving to endanger (29 M.R.S.A, §1314) on June 23, 1977 and agaln on
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July 19, 1979. According to 29 M,R.S5.A. §2292(1)(B) and (C) convictions on
these three moving violations within a five year period brings the.plnintiff
within the definition of an habitual offender. However, the habitual
offender statute was amended cffective March 2, 1979, By virtue of these
amendments, driving to endanger was for the first time included within
the group of moving violations, three of which makes a driver an habltual
offender, The plaintiff claims that because his conviction of driving to
endanger on June 23? 1977 occurred prior to the effective date of these
amendments, use of'fhht'conQictioh-fof a declaration of habitual offender
status amounts to a retroactive application of the amended statute,

The Court disagrees with the plaintiff. It is true that the lcg}slnture
is prohibited from passing laws which.effect vested rights in a retroactive

manner. Sebastenski v. Pagurko 232 A.2d 524 (Me. 1967). 'However, it is

clear that what was done in this case does not amount to a retroactive
applicaticn‘of the law. A lawiis sald to be applied re;rcactivgly when
it "takes away or impairs vested rights, or creates a new obligation,
imposes a new duty, or attaches a new disability to transactions or

‘considerations already past." Barblerl v. Morris, 315 S.W.3d 711, 714

(Mo. 1958), State-v. Malone, 9 Wash. App. 122, 511 P.2d 67, 72 (Wash., 1973).
The plaintiff has no vested right in either his ‘driver's license or in the
statutory definition of an habitual offender which existed prior to the

effective date of the amended habitual offender statute, Opinion of the

Justices, 255 A.2d 643 (Me. 1969) Barbieri v. Morris, supra. 715,

.~ The plaintiff claims that the facts of this case fit Hithin‘tﬁe definition
of retroactivity in that thia'gpplication of the new definition of an
habitual offender imposes a new disability to the June 23, 1977 convlctlon

for driving to endanger. This argument is without merit. The State has.not
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sought to declare the plaintiff an habitual offender on the basis af only
convictions which occurred prior to the effective date of the new law.

A statute is not retroactive merely because it draws on antecedent -facts
for its operation. This statute does not impose a more severe penalty

on the plaintiff for his prior conviction ofudriving to endanger; it
herely looks to prior conduct without imposing additlional sanctlions
thereon. On the effective date of the amended statute the plaintiff h;d
two convictions listed in the definition of an hahitual offender, and

he was on notice that 1if he was convicééd of another moving violation
listed in the definition within five years of hls first convictlion, he would
become an habitual offender and los¢ his driver's licensc. Untll that
third conviction occurred after the effective date of the new statute,

the plaintiff had a right to continue driving. State v. Malone, supra. 73.
Therefore, the Secretary of State did not apply the new habltual offender

statute retroactively in this case, so the plaintiff's appeal must be

'digmissed.

The entry will be: Appeal DENIED.

Dated: February 8, 1980 - \\ -u-Q ij (\;.-.Qt«

ND J.. POULIN-Active Retired Judge
of he District Court assigned to
sit in Superior Court
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