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Representative Robert Berry
Maine House of Representatives
State House - ~

- Augusta, Maine 04333

Re: Bureau of Reé?ﬁrce Development - Title XX forms
Dear Representative Berry:

The purpose of this letter is to answer questions which you
posed to me in a telephone conversation on November 15, 1979.
Specifically, you- asked:

1) Does 42 U.S.C.A. §§1397 et seq. (Title XX) or regulations
promulgated by the Secretary of the U.S. Department of.
Health, Education and Welfare (HEW) to implement that
Title, prohibit the use of form SWICS-012 by agencies
receiving Title XX funds for transportation- and meal
services to elderly persons?.

2) Doés the request for information regarding the applicant's
sex, marital status, employment, race or national origin
on form BRDSS-001 violate the applicant's legal rights?

3) Must the Bureau of Resource  Development of the Maine De-
partment of Human Serviceés (BRD) comply with theé rule-meking
procedures of the Maine Administrative Procedure Act (APA),
5 M.R.S.A. §8001 et seq. in order to mandate the use of
.certain- forms by an agency receiving Title XX funds?

CONCLUSIONS: ) _—

1. Yes: . }@3
2. No.
3. No.

BACKGROUND :
- -4
Title XX funds are available to the State of Maine for the
provision of social services which promote the goals of self-sufficiency,
economic self-support, reducing and remedying neglect, abuse, exploitatio
of children and adults and decreasing inappropriate institutiomalization,
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These services may be provided to eligible persons either directly
by the State or indirectly through contracts with non-profit agencies.

. BRD is the State unit authorized by 22 M.R.5.A. §5310(7) to .
administer Title XX funds in Maine. This unit is authorized to develop
whatever policies,. procedures and rules are necessary to comply with
federal laws and regulations applicable to Title XX. - In addition,

BRD must develop a State Plan, for public review and subsequent
approval by HEW, which identifies the manner in which federal funds
will be used, services provided, eligibility criteria, etc. - 45 C.F.R.
§§228.4 to 228.16 and 228.33. Penalties for non-compliance with
applicable law, regulations and the State Plan may. include loss of
federal funds. 45 C.F.R. §228.19. . -

. ‘States may elect in their plans to provide a number of services
funded by Title XX without regard to the individual's income, namely,
informatlon and referrdl, protective services to adults and children,
family planning. ' 45 C.F:R, §228.60. A state plan may also indicate
that services are available on a group eligibility basis. 45 C.F.R.

§228.61. 1In both instances, a written request for services signed

by the applicant (except in the case of family planning) -and an’
individual determination of eligibility.are not required.

Since Maine's 1979-1980 Title XX Comprehensive Annual Services
Program Plan specifically excludes the use of the group basis method
of determining eligibility (Title XX Plan, pp. 44-45), and trans-
portation and meal services to the elderly are not the type of
services which may be provided without regard to income, 45 C.F.R.
§228.60 requires that Maine agencies providing Title XX services’
make individual determinations of eligibility and obtain. a written
request for services or for a determination of eligibility. Omne form
may be used to document the requests and determine eligibility since
BRD has not reguired otherwilse. Agencies may assist applicants to
complete these forms provided the applicant signs and certifies the
accuracy of the information,

REASONING FOR ANSWER 1:

x

E :-ﬁ‘ "o

."#:*9u,Achrding to the applicable laws and regulations, the form(s)

" sed to request services and determination or redetermination of

eligibility must contain the following:
. D -

. f;lﬁ a date, so that BRD and HEW can determine if services -are
provided or action is taken promptly upon the request, 45 C.F.R. -
§228.60(g);

" 2): a request for a determination of eligibility or for specifi:
services, 45 C.F.R. §228.60;

3). - ‘enocugh {nformation for a reasonable person to conclude that
the eligibility criteria stated in 45 C.F.R. §228.60 is met;

4) " the applicant's signature (or under limited :circumstances
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that of an authorized representative) and the applicant's certi-
fication that the information contained in the application is
correct, 45 C.F.R., §228.60;

. 5) notification of the appllcant‘s right to request and how
ggsogialn a fair hearing, 45 C.F.R, §§205.10, 228.14, 228.60 and’

‘ 6) mnotification of the appllcant s rights and how to obtain
relief if the applicant believes that he or she has been discriminated
against on the basis of race, color or national origin. 45 C.F.R,
§§80:6(d) and 228,61 (a);

In addition the form must be "prescribed by" the State agency.
45 C.F.R. §228.60.

SWICS 012" (see Attachment A). does not comply with the above
criteria in ‘the following respects: -

1) . The applicant does not specifically request services or a
‘determination of eligibility.

2) The section. -regarding the individual's financial circumstances
does not adequately inquire into. that area, as required by 45 C.F.R.
§228.66..

3) The appllcant is not informed of the right to a fair hearing
in case of adverse action on the application of what. to do if discrim-
ination on the basis of race, eolor or national origin is suspected.

Forms .BRDSS-001 and BRDSS-002 (see Attachment B & C) do comply
with the applicable laws and regulations.and have received the approval
of James J. Colarusso, Acting Regional Program Director, Administrator
for Public Services, Department of Health, Education and Welfare, in
a4 letter dated October 3, 1979. In addltlon to meeting federal . -
requirements, BRDSS-001 informs the applicant of the continuing duty
to notify the provider agency of a change in financial circumstances
and the legal consequences for failing to do so or for providing :
false information. According to BRD the use of BRDSS-001.and BRDSS 002
is not mandated. Both forms are distributed to provider agencies as
samples. If the provider. agency desires to design its own forms,
those forms must still contain the information stated earlier and
must be approved by BRD in order to meet federal requirements.

REASONING FOR .ANSWER 2:

BRD is not prohibited from inquiring into a person's age, race,
national origin, employment or marital status. To the contrary,
collection of this information appears to be required in order to
comply with the-Civil nghts Act, Title XX regulatioms and Mainé law.

42 U.S.C.A. §2000-d prohlbits discrimination on the basis of
race, color or national origin in federally assisted programs. Both
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‘the State of Maine,; as primary recipient of federal funds, and the

provider agency, as the secondary reclpient, must make available to
HEW "“racial and ethnic data showing the éxtent to which members of
minority groups areé beneficiaries of and participants in federally-

.assisted programs.”" &5 C.F.R. §80.6(b). 22 M.R.S.A. §5310(9), as
well as 45 C.F.R.. §§228.31 and 228.32, require BRD to carry on a

continuing evaluation of social service programs to determine the
needs . and priorities for such services in Maine. According to 22
M.R.S.A. §5310(9), this research should include 'the number, location

-and characteristics of people served by each type of services...”

Further, the State Plan must indicate what efforts will be made in
the area of needs assessment, planning evaluation and reporting to.

“HEW.. 45 C.F.R. §§228.31 and 228.32. Maine's Title XX Plan states

that BRD will solicit data regarding number of clients served, amounts

. of service provided, cost,. distribution "and analysis of client .
_characteristics at entry to the client service system'" and will

develop a data collection format. Title XX Plan, pp. 38-44.

Consequently, BRD must inquire into the characteristics of the
client, including race and national origin, in order to comply with
federal and state reporting and evaluation requirements. BRD may
not, however, use this information to determine eligibility or dis-
criminate against the client or it will be subject to penalties for
non-compliance with the Civil Rights Act and the Title XX program.
This limitation is specifically expressed on BRDSS-001.

REASONING FOR ANSWER 3:

: There are two reasons .why BRD need not comply with APA rule-
making procedures in order to .use the attached forms. First, 'a .
form. , .which in itself is not judicially enforceable, and which is
intended solely as advice to assist persons in determining;. exercising
or complying with their legal rights, duties or privileges" is ex-
cluded from the rule-making procedure. 5 M.R.S.A. §8002(9) (B) (4).
All of the attached forms clearly fit within this exclusion because
they are either of an advisory nature or distributed in order to
assist provider agencies to fulfill reporting duties imposed by -
Title XX regulations or the contract entered into between BRD and
the provider agency. - Second, in order to mandate the use of a
particular form, BRD may either impose this requirement by means
of a regulation promulgated in accordance with the APA or incorporate
this requirement into its contract with the provider agency. BRD
has chosen the latter method in the case of BRDSS-010. (See Attach-

ment D). - BRD is mandated to enter into written contracts with pro-

vider agencies by 45 C.F,R. §228.70 and 22 M.R.S.A. §5306. Among

.other: provisions, these contracts must identify the reports.to be

submitted by the provider agency to BRD. To implement the latter,
Clauses 1, 7 and 10 of the Provider Contract require contracting
agencies to comply with the Purchase of Services Administrative Manual
which requires the use of such forms as BRDSS-010. The use of .
BRDSS-010 assists BRD to.accomplish the following permissible goals:
1) obtain the evaluation and civil rights data mentioned earlier and
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fulfill the reporting requirements of 45 C.F.R. §228.11; 2) obtain
sufficient information, -through uniform documentation, prior to
dlsbur31ng funds; 34 M.R.S,A. §12(3)(B); and 3) obtain information
in ‘such form as to facilitate its entry into the computer system
utilized by BRD.

SUMMATION:

. Form SWICS5-012 does not comply with statutes and regulations
applicable to the administration of Title XX funds.. BRDSS-001 and
BRDSS5-002 are sample forms which do meet federal requirements.

Requesting information regarding sex, marital status, employ-
ment status, race or natiomal origin is not’ prohibited by law or
regulation and appears to assist BRD in complying with Civil Rights
Act, Title XX regulations and State law.

Finally, BRD does not need to comply with APA requirements prior
to ‘the distribution and use of forms BRDSS-00l, BRDSS-002 and BRDSS-010
since the first two forms are advisory in nature and the provider
agency is bound to use the latter form by the terms of the Provider

‘Contract.
Respectfully,
™
Carmen L. Coulombe
Assistant Attorney General
"CLC :mm ' "
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MAINE DEPARTMENT OF HUMAN SERVICES BRD/REP _ Attachment A
R . 221 STATE STREET, AUGUSTA, ME 04333

. PURCHASE OF SERVICE CONTRACTS
CLIENT APPLICATION FOR SERVICE AND ELIGIBILITY .DETER.M!NATIONIR_EDETEFIM!NATION

i o DATE OF CLIENT APPLICATION,
- C e .. REDETERMINATION, NEOPENING _
AQENCY CONTRACT REFORTING NO. : 2. OR CORRECTION! 5 . . v .

. FILL IN APFROPRIATE CODE: . T N = NEW CLIENT

k= REDETERMINATION
8 ~ REOPENING ’ '
' L L] ﬂRHICTIOH {COMFI—ITI I'TEM I TO cORRECT IIN.]

ror CORRECTIONS onLy:

. CLHENT LD. NO. sy i 5. PREVIOUS 83N e e s i

c_l.ltn'r' NAME -

FIRST ~ T MIDDLE | : T LAST
.—-:nn'ru:urr:- ____' . nl:su::lu:l: oDk . 9. PROGRAM OBJECTIVE:
. NUMBER OF INDIVIDUALS BENKFITING FROM SKRVICE: . . ' ADULTS: : CHILDREN_
. SELECT ONE OF THE ?ol-:..ﬂﬂlﬂﬂ: x N § 851 RECIPIENTS
"’ : ‘ C - : F AFDC
SLIGIBILITY [RECIMENT STATUS) € FOSTER CARE (CWE) |
S : ] MlnlrcAl.l.v NEEDY (ul:nlcnfni
. NOM-NECIFHINTS OF PUBLIC ASSISTANCE ~ 1  INCOME ll.lﬂlll.l

IF CODE 1" INCOME ELIGIBLE IS CHECKED UNDER ITEM 9 OR DAY CARE SLIZNTS, COMPLETE THE FOLLOWING:

aAS_ : TOTAL ANNUAL GROSS FAMILY INCOME. (EVEN onl.l.Anll

L NUMBER IN HOUSEHOLD DEPENDENT on THIS INCOME tlns ruLES]

‘¥ .
5

c. THE Auouu-rormcoul|snrr|:nmuln -v. " P A

(- . _INCOME TAX RETURN OR SELF-EMPLOYMENT RECORDS
- WAGE STUBS OR SIGNED STATEMENT FROM EMPLOYER '
SELF OKCLARATION [DEPARTMENT PERSONNEL MAY CONTAET YOU FOR VERIFICATION OF INCOME]

OTHER (sPECIFY)

i r.mﬁ or cn'iﬂricnﬂou -

‘COMPLETE FOR DAY CARE CLIENTS onLy. sl:l.l:c-r ONE OF 'I'I-II FOI..I.DWINGi

li. '|.r|nrr¢:|-m.n © 2.$XCOND ::rm.n . 3. THIRD CHILD - roun'rucml.n

l.mqou:anour rnomr::lcm.: AL sl Ll B L R

= AIHCY G‘H‘I‘IFIGATION QFFICIR:;IIGNATURl

] C‘R'I'IF'T- UHDIH FINAI..'I'V aF PERJUIV "I'I'IA'I' 'I'l'll AIOVB INFDHMATION L} ] CDRRBC‘I‘. IAI.I.. AFPLICAH‘I".I If THERE IS ANY
CHANGE IN YOUR INCOME OR OTHER FINANCIAI- Oﬂ I-.IVINI A‘HRANGIMINT!. You MU"I‘ NG'I'IFV 'l"Hl AGEMNCY FIO\HI’ING ?QU
'ﬂ'ITH "I'H! IIRVICI AT GNCE. ; s / :

. APPLICANT'S SIGNATURE

4 -

a.nnfm fmmm:u:u-rm_ _ WITNESS DATE
Ouome Ownstirumion [Dornsr :
' ' 17, 18. 18,

STREET ADDRESS . TOWN +  BTATE ZIF CODE -

CENTRAL OFFICE USE ONLY: *

IO.L..:{'iI OF ACCEPTANGE: _

GI..IIN'I‘ NOT ELIGIBLE: \ it.,

PEPT, CERTIFICATION OFFICER'S SIGNATURE

SWCS012 RO1D/77



" - Maing DeranTMENT oF Human Seavices, Burzau or Resounce DeveLoraenTt

g g APPLICATION FOR SOCIAL SERVICES
l:“i.fe'rsb:v apply for wbrvices i
at ——ml—"mm _ . q_f —— Town of CTi¥
Applicant’s Name R o _ __Birthdate: -
Address: L5t . : S -of -

.. A By X %, 0LC. ; . Town of City "
Teleph'one_ No. Soclal Securltv No.. ; 'n‘-_M.edicaid No.‘: —
'I'hlfnnouinn mfnrrmuon ts collected fowumomuf Blll'lllll'll,-ﬂﬂlllllhl‘l ‘ndﬂ-mh mlv This iniurm-tm mlymt hl used to nduﬂ or dmv nrvleu to vou E
Emplovment Status: : (Emploved part-tme,*fullmme, unemployed).l- R
Oocupatuon L W ——1 i Sex: = '
Ethmcrty {Race, Natconal Oﬂgm) MarltalStatus‘ k.

L oWith relatives . I
. [0 «Withnor welatives T u | fmnadoptmhomn .'_,,'._D' Other_

-TOBE F ILLED OUT FOR DEPARTM ENT OF*HUMAN.'SE RVICES.CLIENTS ONLY: Members of my hnusehold include:

LIVING AH RANGEMENTS I Ilve

' B Alum in my- mhm o nporunonl -’ ;
0O - wich. onlmrlrlt ‘L [
o anbothmvmnu Y
O. .with-my spouss, -and. children, -f lnv

neenadlt ho-rdlng hore ;j‘,‘f Lo oets O |n;mmi:v~m P
-"_mrn-lnal-lleln-diumhmhrnhﬂm WA = lnmmmih:illw Gy 5
‘.E.ﬁﬂnmmdfonlrhum forldulu ST s inlhaspinl
, ,.'.EI ln.nahlldun'urnup hm S lnanummrhéml 4 e o
' 0, ~Ataboardingschool . . o |nmmmmy.m|. B e

L - inani inmitution or residential trestment canter. Specify:

izme . ~Aejationship-to Me Sen - Birthdate

‘;

!‘ﬂ.:hsé'!u.-
|

‘INCOME AND SOURCE:

" “Tharfollowing mfom'llnon is: needed ta- dlurrmm mmllwbmwa-!omnncl"&mm 'fundad by’ Titlc XK or other funds -Idmlnlsnrud by tho Bumu of ®
-HAmource Dmloprnom sre frea to eligible cla.nh nupt for-dlv-clu-umcn.lnd wmrMmraI Rmrdauon Snnm:u for which s foe i is chmd fot thou urnmg.

“rnore-then 80% of median incomme,

o --AFDC tA:d 1] Funlll- mth Dtplndnm SRt i & D---:Dmdcnd:llnurm "., L BE T A.'M-‘i—_.""' ;-.;" St ma
. ~'-Chitdren) ° by ke Ummplovmcnt Compensation el n AMRS__ v me.
U i i SSI lSupplOﬂ'I!lev Slcumv Ineomnl - T - Net Income from Business/Seif Employmm " Amt; S____.mo
l'_ﬂ' ,Sulll Security ;e B Rental Income = . o CAmL S _ma. .
O “Vetsrans Parsion 1 --Aetirement Pansion Lo AMS_ mor
D - General-Assistance O3 Cnilg SupponlAhmonv S AMLE___ o, ..
'D~"-£mhiovmntWao-JSal-rv Bators e """]:l'-q:uh-r (Specity)- % T g
“ Deductions —ma. - Amt. § ___mo.
' “Total iIncome $ = ma.

The v_uhmb« of people in my hohunald sharmu Ih! -ncum- Iin-d abdw i

i E( under penalty af mur\g thn 10 the h-t of my -lmowhdo- lh.abov. information is correct. i there.is any changs in my incoma ar. living arrangemant,
Jatify the agency above which s providing ma-this service-at.once. | undermtand that this information mll npﬂmdud to tho umrll dﬂna of the DtPlﬂ_

R — Humen Savvices Jor use in ldmmumnm of thus program.

© Signed L Date
WPOR TA NT INF ORMA TION ON REVERSE SIDE

-pRnee.ni1 NOGTS

B s I

b

R

Mem . m mam crege E -



Attachment C
STATE OF MAINE : .
DEPARTMENT OF HUMAN SERVICES

REPLY TO THIS OFFICE FOR ANY.

.

‘SOCIAL SERVICES NOTICE - | QUESTIONS REGARDING THIS LETTE

MICHAEL A. PETIT
COMMISSIONER

PR 1Pt A T RO T B T

Ly By r.-_"'

.,,M As a resu'lt of recent act'lon “On yourwapp1 icationlrequest for*sotial services
:. the fo1'low1ng actfon s to beftaken' I e LS : R

I3 Granted . o[ Denied 13 ki the'sase

E:] Increased D Reduced D Terminated

Ak 3 T i
CR . i
N - £5) e
H o Pt & S b B H

“i policy. References : - rests i Hea Al

s L e e Pt ol L

If your circumstances change. or if ;you have any quest'lon about this please
gontact me at the:above: address s M

£ - : "':‘ e, .‘." S '.'.-: v_—. )
.-. 7 .'.-\'.f\ Fahe L '.:_’_ £

_ _S'I ncer'ely,"

. PLEASE READ THE :BACK OF THIS NOTICE FOR YOUR RIGHTS AND RESPONSIBILITIES

BRDSS-002 NO679




Attachment D

."c. - " ' ) - MAINE DEPARTMENT OF HUMAN SEBVIC!’
g e BUREAU OF RESOURCE DEVEI.DFMEN‘I'. STATE HOUSE, AUGUSTA. !lﬁ 04333
e ‘PURCHASE OF SERVICE CONTRACTS "
S CLIENT DATA INPUT FORM 5
s N
" 1. | Contract Number 510 T _
2 | DatsofAction - “11.18 | Mo/DelYr . .
3. | ActionCode . - 17 A(Aﬁpllmionl:ﬂlnodmlmﬁonl amml.xtcmuwch-ml'
-&. | Actign. RnsonCodu : 18-18 Codes in Chap. 111 PSCAdminimlﬂu Manual
8. | Client ID Number - .. 20.28 |
BA. |- Client 1d Numbor Changed To - | 2037
8 cnm mm- 3882 - , .
: {One Space Between First/Middle In'itllallll.ut Nams) -
7. | Birthdats . 6388 [ |- T Meterve s
| "o sax - 0 | | MOMalel; F (Femalel IR ;R
8. 'M-riul_su?u's 0 | M(Mnmedl B iDivoroed); FlSmrltldl.S(chr Mnrriudl w (Widomdl.xll!nkmwn}
10. | Employment Startus’ O ) IS b R el g st P e B L8
N, | Bthoicly - - ” | | s_-'g'ch'-'_p'.'._'ui qr“sq:'mm..w-:m nqa_nidnl'fo'réodn',-
12. | Living Arrangsmants 7374 | R ._
13. | Maiting Addres 75598 | | | [T 1]
14. | Town 97-114 |
15. | State . 116116
_f' * Zip Code 117921
17."{ ‘Tel No. 122:128 .
18. | Residonce Code 120129 suAbpgndix of'_M‘minimativ_'t.n Mandal"
18. | Regien/Office 134-1351 ‘_.__'_ g S L : v
20. | Program Qbjsctive 136-139 T Su contnct for Ampnhll Codn
21. | Federal Goal N 140 - . Sea prndlxofAdrnmismﬂn Manual- ' .
22. | Eligibility Status 141 ,F(AFDG) s(ssu Hlneomo Eligible); wmimou: ﬂogardtolneomcl.M(MadinllvNudﬂ |
Y lmm Eligible 1 or Medically-Nesdy MSelecud in mmzzon Foo Scalé CIIont. Compists the Following. E B :
23. | Total Manthly Gross Incora [a21ae] T ][] o .-RnnmlinNnrultDnlhr F
24. | No. Sharing Income . .- |147-148 ! v
PEE SCALE GLIENTS ONLY: vt e al, R A T
&6. | Child Recsiving Day Care - 149 f 1(,F|m0hlidl 2(8mnd Chlldl.SlThlrd Child); 4 {Fourth CHIII"
28. | Income Group 150-1_5'II I SllChlp. IVofAdmlnutntm Manual. "y
“CENTRAL OFFICE USE ONLY | e
mm;‘ | = ‘
-Client Not Eligible:
L | Agency Cartification Officer’s Signaturs .
-HDl;S-O“INOS."



IDMPORTANT INFORMATION FOR ALL DEPARTMENT OF HUMAN SERVICES CLIENTS RECARDING
SOCTIAL SERVICES. PROVIDED DIRECTLY BY THE DEPARTMENT OR THROUGH PUBLIC OR PRIVATE
COMMUNITY AGENCIES WHICH PROVIDE SERVICES UNDER CONTRACT TO THE DEPARTMENT OF
HUMAN SERVICES.

HEARING RIGHTS

If you are not satisfied with a decision made regarding your eligibility for or
the provision of social services, you have the right to ask for a hearing before
the Commiseioner of the Department of Human Services or his agent.

If you want an {nfoumal conference with the Regional Director.or Director of the
Provider Agency or his agent you should request it within ten (10) days of the
notice of the action by contacting the office where you made application for or
received the service.

1f you want a_ foamal hearing, you must request it by contacting the same office
or the Commissioner of the Department of Human Services, State House, Augusta,
Maine 04333. A request for a formal hearing must be made within thirty (30) days
of the effective date of the notice of the action you wish to appeal.

If you request either type of hearing within ten (10) days of the date of the
notice regarding your eligibility for or the provision of sdcial services, the
proposed action will not go into effect until your appeal has been heard and a
decision rendered. :

CIVIL RIGHTS NOTICE

If you feel you have been discriminated agalnst because of your race, color, or
national origin, you may file a complaint requesting a hearing on this matter’
with a Regional or the State Office of the Department of Human Services or with
the U.S. Department of Health, Education, and Welfare, Washington, D.C..

REPORTING RESPONSIBILITIES

REMEMBER! 1t 18 your responsibility to report to the agency providing the social
service to you all changes in your circumstances which could affect your
eligibility for the services. Should you receive benefits to which you are not
entitled due to failure to report changes promptly and correctly, you will be
expected to repay any benefits for which you were not eligible.

FRAUDULENT REPRESENTATION

The willing acceplance and/or use of any State and/on
Federal funds unden this program §or which a person
knowingly 48 not eligible may constitute §raud and
subject the wsen to prosecution under penalty of Law.

FOR FURTHER INFORMATION ABOUT ANY OF THE ABOVE, CALL OR WRITE THE AGENCY NAMED
ON THE.REVERSE SIDE OF THIS NOTICE

HOATO



