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STATE oF MAINE
DEPARTMENT OF THE ATTORNEY GENERAL

AUGUSTA, MAINE 04333

Decenber 19, 1979

To: Harold Raynolds, Jr., Comissioner .
Department of Educational & Cultural Services

From: Waldemar G. Buschmann, Assistant Attorney General

Re: . Windham Jr. High School Construction Project.

FACTS:

On April 10, 1975, the State Board of Education granted "Tentative Approval
(Appendix #1) to the Town of Windham for the construction of a new junior high
school. After recelving "Tentative Approval', the voters in the Town of Windham
approved the proposed project arid the sale of bonds in the amount of $3,615,000.

On June 10, 1975, the State Board voted to issue the final "Certificate of Approval"
(Appendix #2) to the Town of Windham for the purpose of constructing the new junior
high school. On January 6, 1976, in accordance with the State Board policy adopted
on May 8, 1975, and presently codified as 05-071 CMR 061.2(A) (Appendix #3), the
approved figure was reduced by the Commissioner to $3,390,000 (Appendix #4). The
Junior high school remains an ongoing construction project which has not been
completely accepted by the Town of Windham.

As evidenced in Exhibit V-C (Appendix #5), which was presented to the State
Board of Education on December 12, 1979, "problems developed in terms of roof
structure and roof leakage." The Town of Windham has initiated litigation against
the contractor and others to recover damages based upon the faulty construction.
Pending the outcome of that litigation, the Town of Windham is seeking State Board
approval to expend an additional $50,000 on the project to make emergency repairs.
It 1s also understood that any damages which the Town of Windham might recover from
the litigation would be used to reduce any debt service payments incurred as a
result of the State Board having approved the expenditure of the additional $50,000.

At the December 12 meeting of the State Board, Mr. Halkett moved, and was
seconded by Mrs. Adams, "to approve the request of the Windham school committee
for $50,000 to make safety repairs on the Windham Jr. High School. This action is
contingent upon the receipt of a letter of intent fram the school committee and
the town council to repay these funds' to the State Board of Education." Mr, Halkett's
motion carried by a vote of 4 to 2.
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QUESTION ;

Does the State Board have authority to approve the Windham school committee's
request to expend an additional $50,000 on the Windham Jr. High School project to
make safety repairs as set forth in Mr. Halkett's motion of December 12, 1979?

ANSWER :
The State Boerd does have the authority to approve the Windham school committee's

request to expend an additional $59,000 on the Windham Jr. High School project to
make the necessary safety repairs.

REASONS:

It is important to note that the State Board's actlon on December 12, 1979,
authorizes the Town of Windham2to expend an additional $50,000 to make necessary

* repairs to an ongolng project.® Also, the $50,000 is within the $3,615,000 approved

by the State Board on June 10, 1975. In reaching its decision, the State Board
heard testimony from the Town of Windham and presumably had the benefit of input

from the Bureau of Public Improvements ("BPI"). A letter dated September 13, 1979

from the Department of Educational and Cultural Services to Superintendent Foss,

a copy of which was in the possession of the State Board, clearly indicates that
an additional amount of money should be expended by the Town of Windham to make
the safety repairs (Appendix #6). Accordingly, the impact of the State Board's
action is one of requiring the Commissioner to amend the January 1, 1976, directive
by restoring $50,000 of the $225,000 which were cut from the project. The
Commissioner's amendment should establish that the $3,390,000 figure will be

* Increased by $50,000. The result will be that the Town of Windham is now authorized

to issue bonds and notes up to $3,440,000 on the Jr. High School project. Once the
Town of Windham has raised the $50,000, then Windham would be eligible to have that
amount computed within the State reimbursement scheme for debt service retirement.

The Commissioner's amendment should also note that this approval is contingent upon

1 s opinion applies only to the unique facts surrounding the Windham Jr.
High School project which include the recognition by BPT of the need to make these
repairs, the fact that the $50,000 was within the orlginal amount approved by the
State Board cf Education and by the voters of the Town of Windham, and the fact
that the project has not been finally accepted and will not be until the structural
problems with the roof are cured.

2 Although the building was accepted for use on August 2, 1977, that acceptance

. was contingent upon the completion of check list items which included the roof
_%gaks. Accordingly, 1t is clear that the acceptance was not final.




receipt by the Commissioner of the letter of inteht referred to in the December 12
motion and upon the requirement that any damages recovered in litigation will
be used to reduce the additional $50,000 debt service.

It should be noted that the additional $50,000 would have to be included
within the $30,000,000 ceiling mandated by the Legislature pursuant to 20 M.R.S.A.

§3u471.2(A).

,////W T —

Waldemar G. Buschmann
Assistant Attorney General

WGB:1m

ce: Merbers of State Board
Bill Diamond, State Representative
Bi1l Foss, Superintendent

3 Although advance payments by the State for school construction projects
are possible under 20 M.R.S.A. §3U60, the legislature has required that a project
is only eligible for advance. payments if it is specifically set forth on the
Certificate of Approval that the project is to be financed in acccordance with §3460.
Since the VWindham Jr. High School project was approved in accordance with 20 M.R.S.A.
§3457 and not §3460 and since there is nothing in the Certificate of Approval stating
that the "alternate method of payment of school construction aid" would be utilized,
there is no authority for the State to make advance payments of the $50,000 to the
Town of Windham,




| ) APPENDIX #1
STATE OF MAINE
STATE BOARD OF EDUCAT!ION.

CERTIFICATEOF TEHTATIVE APPROVAL OF CONSTRUCTION AlD PROJECT
) \ PRICR TO ¢RzSZATATION FOR LCCAL ALTION

Windhanm

lssued to:

Tho State Eoard of E&cducatlen aftar exzainlng the follewing project:

Hlew Junicr ilich School.

found that:

1. Prelinminory plans and costs estlimates based on long-range plannlng for the project
have been subnitted. .

2. The project Is censistent with guldalines end priorities as adepted by the State

Board of Educaticn. ‘ ‘

3. . Windham __ hereby has coacept approval of the
(Adnninistrativae Unit) . :

wove projsct, Azcordingly, authorizatlion is given to proceed with further develop-

e2nt In anticlpatica of susalssion for final spproval.

Voted by tha Stote Doard of Educatlon on the 10th : day of
fortl - » 19 7 this Certificots éf Teatative Approval of the prOposgd
projecct s lsﬁued. ‘
Dated thls thth day of  PF!] 19”0

STATE EQARD CGF EDUCATION

o “/
oy V. &/, (e 27\7\

(Szcrotary )

(Board Seal)




APPENDIX #2 —
, "STATE OF MAINE )
STATE BOARD OF EDUCATION.

 CERTIFICATE OF APPROVAL OF PROJECT FOR SCHOIL CONSTRUCTION ATD
) .

\.! A
ssued to: Windham

The State Boand of Educaiion aften excnining the following project,

tiew Junlcr fitgh Schacl,

ound hot:

. The edninistrative unit and the preposed project are ellgible for school construc-
tion aid under Secticn 3457, Title 20 of the Revised Statutes of 166h4, as amended;

. The proposad project and the authorized methoed of flnancing it are in the best
Interest of the administrative unit;

3,615,009

‘v The total estimated capital outlay expanditure is §

That the administrative unit and the proposed project are in compliance with R.S.
Title 20, Chanter 404, Section 3125 as it relates to the provisions of special

education facilities. o
 Puwusuant to Section 3458, Title 20 of the Revised Statutes of 1964 as
m{emied, ond 4n accordance uith the vote of the State Board of Education on the
ICth day of June 19 75 this Centificate of Approval ¢f

’

the proposed profect 48 hereby L8sued with the {oflowing conditions:

”?_Cl 4»(_0(" an 10’”‘/\,

1) The v~n{ Sove
sodd wiiiin cive viny 04 the s.dandng

s L fw‘ cernleted within £h
2) Tho Oords Gy

0
2 TS vRofect iusi pe

e ('D
:“ Oh &#

<0 yegns.

Junc © 19 75

I?a;:ed Ly 13th ' do_g o} .
STATt BECARD OF ECUCATION
;”/// . /“ ), e g)
-~ By S lie e e ke PR Y
(SQC/’L&‘C.‘L';L{), -/




,%// ' ’ S APPENDIX #3

b) Approval by local voters. :
) . : _ _ L .
" ¢) Approval by the State Scard of Education - projects may be sub-
mitted for consideration to any Statc Board of Education monthly

meeting with a fifteen day notice.

2) Criteria for approval shall include, but not be limited to, the

~

following:

a) Heced for construction.
b) Considcraticn of area nceds.

¢) Long=rance nlenning.
d) Adequacy of facility to meet identified needs.

3) State 8oard of Education approval shall be contingent unon the
state agency anprovals required under Title 20, Section 3483,

2. SURPLUS PROJECT FLIDS AHD USE OF BUDCET CQEFIHGEﬂCY:. .
A. When it is determined, following the opening of school construction bids,
that there are surplus funds contained in a project budget, the State
Board of Educaticn dirccts the Tepartment of Educational and Cultural
Services, with the advice of the Gurcau of Public Improvenents, to initiate
a process to lower the approved budget to the appropriate funding level,
thus providing additional funds for other projects awaiting concept approval.

B. The Board also wishes to state that the contingency item of cach constructicn
budget is a State Board of Education contincency and may be committed only
with the approval of the Department of Educational and Cultural Services.

ERIMENT) COOPERATION:

CRia
-

3, INTER-AGEHCY (STATE OR LOCAL GOVERIMIENT) (

It is declared to te the policy of this Board to foster cooperation
betweén any of the schools or institutes it operates and any other
agencies of -the state or local government to the end that greater
service can be provided to the people of Maine with the most efficient

expenditure of tax dollars.

B, THE ADHIIHSTRATIVE REVIE PROCESS:

Procecdures for school construction projccts when differences ceceur:

A. Revicw and develeprent by owner, architect, Department of Educational
and Cultural Serviczas, and the Burcaou of Public Improverents.

B. Recommendaticn of the C2n mant of £ducational and Cultural Services.

made avaiiasle to ; oo,

art
"3:

iccal 5
C. Administrative Doviow
1) Povie. ity G0 daaien ide Burcau of

Senoul anae

T



STATE OF MAINE

Department of - L

Educational and Cultural Services o . | K
AUGUSTA, MAINE 043230 Date: Januarl‘6 . ]976
T0: Superintendent William Foss 4
FROM: H. Sawin Hillctt, Jr., Commissioner .
SUéJECT: Qeasséssment of Construction Project Funds

The proposed project New Junior High School

Windham

Title of PFroject)
was approved for funding by the State Board of

$ 3,615,000

June 10, 1975 for a total estimated cost of

(ate) 2,635,163

The recently accepted bid for construction was $

Educaticon on

. Using this contract

'amounﬁ, a reassessment of total funds necded for the project now amounts to

s 3,390,000 207;2ho

/A . ) ) . .
during censtruction (subject to Maine State Department of Educational ¢ Cultural

and includes a sum of § set aside to meet any contingency

Services approval). A revised project budget reflecting Ehe contracted construction..
cost is attacheﬁ for your review. ‘ ) |

You will‘notc that the revised total project cost shéwn abo&e is a sum less thén,
that previously estimated at the time of approval by the gtat; Board of Education.
Accordingly, you are adviscd that expcnditurﬁs on this project should not.cx;ggqitﬁ?
reqsscsséd total fqnd§ indicated. Any.adjustmcnt of thig f{éurq will require aércc-
ment by this Department of the existence of extenuating circuhsiances-sufficicnt to
warrant the change.

This dircctive is consistent with policy acticn by tgc State Board of Education

on May &, 1975. Any questions you may have should be dirccted to the Division of

Sthool Facilities.

wbo oy -

|
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APYENDLX #9

. Department of .
MY o Educstional and Cultural Services_
' AUGUSTA. MAINE 04333 Exhibit # V. C.
Date December 12, 1979
' fO: Members of the State Board of Education
FROM: Commissioner Harold Rayﬁolds, Jr. *®

SUBJECT: Vindham Junior High School - Administrative Review

On June.lo, 1275, The State Board of Education granted funding approval

ing a new junior high school. Subsequent to this approval, final plans and
specifications were approved and the project was put out to bid. Bids were
favorable to the extent that the Commissioner was able to reduce the funding
level under the provisions of State Board of Education Policy for School

(approximately 7.9 per cent).

Unfortunately, during the period of and subsequent to the completion of
the building, a number of problems developed in terms of roof structure and
roof leakage. While there is some disagreement on the extent of corrective
vork neceded, all concerned agree that the building is not completely satis-
factory. - The Windham School Committee has initiated litigation against the
architect and general and roofing sub-contractors in order to cover costs of
corrective work. The State Board of Education in the meantime is being asked
to provide additional funds to pay for the corrective work with the under-
standing that any monetary settlement achieved as a result of this litigation
will-revert to the State.

Attached are several documents which have been selected to provide Board
members with & bricef review of project activities from concept funding level
to the present. These documents are as follows:

. Certificate of Jentative Avroroval dated April 14, 1975,

Certificate of A: oroval of quJect (Funding hpproval) dated June 13, 19765,

Letter from L. ilisbeft to W, foss dated Movemper 5, 1875,
Project Budaets (BPi) dated Decamber 15§, 1975, :

.

Letter frem L. Pineo to ¥W. Foss dated September 13, 1979.
Letter from Harold Raynolds, Jr. to Y. Foss dated November 21, 1973.

-

I oA R BN R VU S

this project at this time

* Prepared bhy: Leroy 0. Misbett, Dircctor
Division of Schoel Facilities

o e e A e - T
Liavis, s ar< menrim onma s A~ AN L e ey CV R Ll - " :

to the Town of Windham in the amount of $3,615,000 for the purpose of construct

Construction #11 to $3,390,000. This action allowed a contingency of $207,240

Memcrandum from #. Sawin Hillett, Jr. to Williem foss dated January 6, 1976.

I recommend. that the State foard of Education deny any additional funds for

%

— o o S




- APPENDLX #6

STATE OF MAINE
Department of S
Educational and Cultural Services

AUGUSTA, MAINE 04333 Septerber 13, 1979

r. Willizm Fess
uperinzandant. of Schools '
LF.D. £l

outh Windhzanm,

war bill,

This will serve to documentrxy rositien reg s n SJunior High
chool rcof and structure preslams. It is unnecessary to dstall the histery of
his project leading to the current sitrvatiocn. Thers acrears to be no disagrese-
ent tha% there are zreblems at the school which need atterntion with varying
.egrees of urgency. N .

i

ts (BP1) very closely
corxmendations on a

t a2y, Septexiex 11, 1979.
acomrandation result, in part, from a review by Professor Richaxrd

n this matter and have receivad its cbservaticns 2=
ontinuing bzs
‘ne Bureau's r

¥We have worked with the 2urcau of Public Improvexms
A

gntingale.

s
naps tercorary,

erhap
ie instailation of heat
ra :

in the process of

e




age 2 -
ieptesber 13, 1979 ) )
3 e
My recormmendations: . '
% ‘j’ | . : '
) l. Procezd with litigation.
2. Implement BPI's xs : .
3. Secure Zinanc work in the manner described above.
I belisve +ha :zho rcoriate way to
iccomplisn an adaguzatas he costs of the
ork shsuld 2 a pars listing of similar
rojects in wvariocus units commended to you.

If I can be of further assistance to you, do not hesitate to call me.

Sincerely,

' ~
' N o
[ (1AL
RY Nl./ grPI}EO
Associat? Commissioner

~ o
Bureau of Schicol Managenent

NP lwt

oy} 8 emmp—ty a——— gt
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