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R.JcHARD S. COHEN 

ATTORNEY GENERAL. 

STATE OF MAINE 

DEPARTMENT OF THE ATTORNEY GENERAL 

AUGUSTA, MAINE 043.13 

STEPHEN L. DIAMOND 

JOHN S. GLEASON 

JOHN M. R. PATERSON 

ROBERT J. STOLT 

DEPUTY ATTORNEYS GENERAL 

December 19, 1979 

To: Harold Raynolds, Jr. , Commissioner . 
Department of Educational & Cultural Services 

From: Waldemar G. Buschmann, Assistant Attorney General 

Re: , Windham Jr. High School Construction Project. 

FACTS: 

On April 10, 1975, the State Board of Education granted "Tentative Approval" 
(Appendix #1) to the Town of Windham for the construction of a new junior high 
school. After receiving "Tentative Approval", the voters in the Town of Windham 
approved the proposed project arid the sale of bonds in the amount of $3,615,000. 
On June 10, 1975, the State Board voted to issue the final "Certificate of Approval" 
(Appendix #2) to the Town of Windham for the purpose of constructing the new junior 
high school. On January 6, 1976, in accordance with the State Board policy adopted 
on May 8, 1975, and presently codified as 05-071 CMR 061.2(A) (Appendix #3), the 
approved figure was reduced by the Commissioner to $ 3, 390 ,.000 (Appendix #4) . r.f.he 
junior high school remains an ongoing construction project which has not been 
completely accepted by the Town of Windham •. 

As evidenced in Exhibit V-C (Appendix #5), which was presented to the State 
Board of Education on December 12, 1979, "problems developed in terms of roof 
structure and roof leakage." The Town of Windham has initiated litigation against 
the contractor and others to recover damages based upon the faulty construction. 
Pending the outcome of that litigation, the Town of Windham is seeking State Board 
approval to expend an additional $50,000 on the project to make emergency repairs. 
It is also understood that any damages which the Town of Windham might recover from 
the litigat:ion would be used to reduce any debt service payments incUITed as a 
result of the State Board having approved the expenditure of the additional $50,000. 

At the December 12 meeting of the State Boaro, Mr. Halkett moved, and was 
seconded by Mrs. Adams, "to approve the request of the Windham school committee 
for $50,000 to make safety repairs on the Windham Jr. High School. This action is 
contingent upon the receipt of a letter of intent fran the school committee and 
the town council to repay these fllhds' to the State Board of Education." Mr. Halkett's 
IDJtion carried by a vote of 4 to 2. 



QUESTION: 

Does the State Board have authority to approve the Windham school cormnittee's 
request to expend an additional $50,000 on the W:indham Jr. High School project to 
make safety repairs as set forth in Mr. Ha1kett's motion of December 12, 1979? 

ANSWER: 

The State Boe.rd does have the authority to approve the W:indham school conrnittee's 
request to expend an additional $52,000 on the Windham Jr. High School project to 
IJE.ke the necessary safety repairs. 

REASONS: 

It is important to note that the State Board's action on December 12, 1979, 
authorizes the To1tm of Win~to eJ\.-pend an additional $50,000 to rr.ake necess8r'J 
repairs to an ongoing project. Also, the $50,000 is within the $3,615,000 approved 
by the State Eoard on June 10, 1975, In reachipg its decision, the State Board 
heard testimony from the Town of Windham and preswm.bly had the benefit of input 
from the Bureau of Public Improvements ( 11BPI11

). A letter dated September 13, 1979 
from the Department of Educational and Cultural Services to Superintendent Foss, 
a copy of which was in the possession of the State Board, clearly indicates that 
an additional amount of rroney should be expended by the Town of Windham to make 
the safety repairs (Appendix #6). Accord:mgly, the impact of the State Board's 
action is one of requiring the Commissioner to a.rrend the January 1, 1976, directive 
by restoring $50,000 of the $225,000 which were cut from t:b..e project. The 
Commissioner's amendment should establish t:b.at the $3,390,000 figure will be 
increased by $50,000. The result will be that the Town of W:indham is now authorized 
to issue bonds and notes up to $3,440,000 on the Jr. High School project. Once the 
Town of Windham has raised the $50,000, then Windham would be eligible to have that 
amount computed within the State reimburserr.ent scheme for debt service retirement. 
The Comnissioner's amendment should also note that this approval is contingent upon 

1 This opinion applies only to the unique facts surrounding the Windham Jr. 
High School project which include the recognition by BPI of the need to make these 
repairs, the fact tha~ the $50,000 was within the original amount approved by the 
State Board of Education and by the voters of the Town of Windham, and the fact 
that the project b.as not been finally accepted and will not be until the structural 
problems with the roof are cured. · 

2 Although the building was ~ccepted for use on August 2, 1977, that acceptance 
was contingent upon the completion of check list items which included the roof 
leaks. Accordingly, it is clear that the acc~tance was not final. 

- 2 -

· I 
I 



,' •\,' 

receipt by the Comnissioner of the letter of intent referred to in the December 12 
rotion and upon the requireIT1.ent that any damages recovered :in litigation will 
be used to reduce the additional $50,000 debt service.3 

It should be noted that the additional $50,000 would have to be included 
within the $30,000,000 ceiling w.andated by the Legislature pursuant to 20 M.R.S.A. 
§3471. 2(A). 

WGB:lm 

cc: Members of State Board 
Bill DiwDnd, State Representative 
Bill Foss, Superintendent 

Waldemar G. Buscbmann 
Assistant Attorney General 

3 Although advm1ce payments by the State for school construction projects 
are possible under 20 M.R.S.A. §3460, the Legislature has required that a project 
is only eligible for advance.payments if it is specifically set forth on the 
Certificate of Approval that the project is to be financed in accordance with §3460. 
Since the Windham Jr. High School project was approved in accordance with 20 M.R.S.A. 
§3457 and not §3L160 and since there is nothing in the Certificate of Approval stating 
that the "alternate method of payment of school construction aid" would be utilized, 
there is no authority for the State to niake advance payrr:ents of the $50,000 to the 
Town of Hinclrk'3m. · 
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APPENDIX #1 

STATE OF nAl~E 
STATE BOARD OF EDUCATlOcl. 

CERTIFICAT~ OF T:HT,\TIV: /\PP::0 11.~.L Or CO}iSTRUCTIO:-l AJD PROJECT 
) PR I 0~ TO ? ~c:sz;n 1:\T I Oii FOR LCCr\L /..CT I Q}J 

Issued to: 

Tho St~tc 803rd cf Ecwc~tlon ~ft~r o~:~inlng th~ follo..,Jng project: 
tlc1-1 Junior ilish School. 

found th~t: 

1. Prellr.1ln.:iry pkns and cc:;ts cstlr.:.::ites b~:.od en long-range pl~nnlng for the projf:ct 
have boen sub~lttcd. 

' 

2. The project Is ccnsl!:,tcnt vdth gulc!o)lnes end priorities .BS c:-dc-;,tcd by the Stutc 
Bwrd of Educ<2tic:-1. 

Wlndh2im 

(Aci~inlstrutl 1:::! ·unit) 
hi?.reby has conC<.;:>t approv:.1 of the 

1Love proJ~ct. Accordingly, ~uthorlz~tlon I$ glv~n to proc8sd with further deve1op-
e;;nt In .:rnticJp~tlc,1 of :;c~::ilsslcn for fli1..:ll .;;:,pro·,~). 

10th 
Voted by th;) Stotc c~ard of Ecluc2itlo:, on the day of ----------

/\pr 11 
19~ this Ccrtlflcote of Tcnt.otlve Approval of the proposed 

projcc.t ls I ssl!s::d. 

Dated this ---·----
14th 

day of 
Aprl 1 

Si/WE co;,RD c::· EDU CAT I O~l 



APPENDIX #2 

ST ATE OF HA I.HE 
S T A T E 8 0 A R D O F E D U C A T I O N . 

CERT1 FIC,\.TE OF APPROVAL OF PROJECT FOR SCHO")L CONSTRUCTI0/1 AIV 

ssued to: ------------------------------------
The s..trde. BoJ:;d o 6 Educ.a..tlon eto.tVt ex.c::0tbtg .the, 60.U.Cwhtg pM j eet., 

. The abir~is~rativc 1,1nit 2nd the prc::,osed project are ellglble for school construc
tion aid und2r Secticn 3~57, Title 20 of tho R~vised Statutes of 1964, as ~~ended; 

. The pro~osed project and the authorized ~ethcd of financing it are in the best 
lnterc~t of the ad~lnistratlvc unit; 

The totpl estimated capital outlay expandltura is $ ___ 3_,_G_lS_.c_:_o _____ _ 

,. That the c:;dmlnl!itratlve unit and the proposed project are in COffipliance wlth R.S. 

I 

Title 20, Chapter 404, Section 3125 as It relates to the provisi0ns of special 
education facilities. 

Pwwu.ruit· :to See,Uon 345&, TLtle 20 06 :the Rev.wed St.a,tu;te1,·06 1964 M 

:;~1e.r.ded, OJ1d ht a.c.c.0,1.da.nc.e. ,1.'-lth th2. vc.te of; the .$,ta,t('_ Bowtd 06 Ed.u.cr,.,tum on :the 

tc th da.y 06 ---
June 19 _}.? :thu, Cvr..ti.,01..ca.te, o ~ Appiwva.1. o t 

l l Tht r-'!cicc;t r-11-Jt hr:. c..cr··:tL=-:d (•,'.J:.::/i/.;1 ,,-:,1:,.,_ c.:-ove. /jr:,e_c)Jie.d CJnOtt.n .. t. 
") -y-~-;,-(,-1('"ri, --:;_-;;-;,•~-:-_,7-~~,,;' •~~a /0 nl;_... '·"1 1 ~ ;.,:, ~!'\ ;,;/ .-~,•:·~:- .;,t C'"•'"' I!?~-, Q/. L J,._ .I_·) A 4 .,_. f"-4; ..... '•, .... •'~•l,\..V t . .J. ~,,.rl_ I, ..J..-'I..,. i,,.."..__. .{..;l,..._.:...... ,..,,~.,,-._lv'\,,.,J , .. ~ .,._....,/1,, l 

o ~ J:..,',.. r.. r-. •1 ;~.-~\ .::. .. ... ~ i c./·. ,._ ,:, ··: ( f:·. ~,~::.✓ ·.,:...t. 
3) ·1·;; boriL:a p~/: •. J .. ;:j .. ~,.-~ .... ~ :_.•;~ 

day 06 .,.19 75 ---------
June 

STATE f;C/1::D OF cCUC(\T I ON 

./· 

.// -/ ..,, ··1•:'Q 
By __ <_. ·_··,_:__ _.·,. :-1_. ·" ,:. .. : ,,,. / _: •• : --~ ,.., 

(.;>t(>~z.;L:-a.J), · · j 



/ APPENDIX #3 

b) Approval by local voters. 

c) Approval ~Y the StJ~c Soard of Education - projects may_be sub• 
mittcd for considcrJtion to any State Board of Educntion rronthly 
meeting with a fifteen day notice. 

2) CritcriJ for opproval shul I include, but not be ·1 imitcd to, the 
fo I I 0·11 i n g : 

a) !Iced for construction. 
b) Considcraticn of area needs. 
c) Long~r~~sc planni~g. 
d) Adequacy of facility to rr.cct identified r:iecds. 

3) State Soard of Education approval shall be contingent u~on the 
state agency approvals rcGuired under Title 20, Section 3403. 

2, SUP.PLUS Pf'.OJ::CT r!..!:::is idlD USE OF BUDGET CO:lT I t/GE::cy: 

A. \./hen it is determined, follo·11ing the opening of school construction bids, 
that there arc surplus funds cont<'.:!incd in .:i project budget, the State 
Board of E~uc~ticn directs the ~tpartmcnt of Educational and Cultural 
Services, 1-,ith the advice of the Gurcu"u of .Pybl.ic lm;::,rover.1cnts, to initiate 
a process to lo·.1er the ~pproved budget to th·c Dpprop_ri.:ite funding level, 
thus providing additional funds for other projects awaiting concept approval. 

B. The 8o~lrd also 1.-iishcs to state thJt the contingency item of each construction 
budget is a State Board of Educ~tion continscncy ~nd may be committed only 
with the approval of the Department of Educational and Cultural Services. 

It is declared to be the pol icy of this Board to foster cooperation 
bct~icen any of the schoois or institutes it operJtcs .:1nd any other 
agencies of. the state or local govcrnn:ent to tnc end that grcZJter 
service can be provided to the people of M.:iinc v1ith the most efficient 
expenditure of tax dollars. 

Procedures for school construction projects when differences occur: 

A. Rcvic-.·1 a~d dc•1clo;->r.:-::nt bv 01:ncr, orchitcct, Dcpor~0.1cnt of Educ.:itionul 
and Cultural Scrvic•.;S, and th" i3urcou of P~hlic lmprovc"cr:~s. 

B. P-ccor::;·cnc-1t ir::n of t:1c O~;,Jnr.:.~11t of ~rJucot ion.:il c:ind Cul tur.J I Services 
m0 c! c <1 v c:i i i 2 .; I ..: t J i e, cc I ~ y _; ~ ::: : : . 

... 

') .. 

I 
I 
I 
I 
I 
i 
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i 
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STATE OF' MAINE 

Department of 
Educational and Cultural Services 

AUGUSTA, MAINE 04J:l0 
Date: Januc:iry 6, 1976 

TO: 

SUBJECT: 

Supc r in tcnden t Wi 11 i ar.1 Foss 

H. S,Min tlillctt 1 Jr. 1 Con;missioner 

Rcasscssr.:ent of Construction Project Funds 

New Junior High School 

(Title of Project) 
at 

The proposed project 

Windham 
was approved for fundlnc by the State Board of ----------------

Educ at i o'n on 
June 10 1 1975 for a total estimated cost of$ 3,GlS,OOO 

(Date) 2,635,163 
Using this contract The.recently accepted bid for construction.was $ -~-----

arr,oun_t, a rcilsscssn:ent of total funds needed for· the project now amounts to 

$ 
3 J 3 9 0· I O O O 2 0 7 > 2 4 0 , 

______ and includes a su~ of$ ___ • _____ set aside to meet any contingency 

J • ( • f during ccnstfuctlon subject to Haine State Dcpart~ent o Educational & Cultural 

Services approval). A revised project bud9et' reflecting the contracted construction 

cost is attached for your review. 

You 1-,l 11 note that the revised total project cost sh6,..,o above is a sum less than 

th~t.previously cstimJtcd at the time of approval by the State Board of Education. 

Accordingly, you are advised that expenditures on this project ihould not exceed the 

reassessed tot.:il funds indic.atcd. Any Jdjustr.1cnt of this f(gurc will require agrcc

r.;cnt by this Ocportr.\cnt of tl,c existence of cxtcnuotir.9 circu:nst.1nc.cs·sufficicnt to 

This directive is consislcnt 1·t!Lh policy ,1ction by the State Board'of Educ.:ition 

on fL:iy n; 1975, /\ny qucstio:1s you r.1oy ho1,·c should be directed to the Division of 



De~rtment o~ 
1--\.Yt'l.!J.W.L .X. if') 

_ :• r~,~d'_, .-. -----EducationJI and C~ltural Services ____________ _ 
.• ~- . l' . ~ ~ 
Q'" ; \ 01 ;1 AUGUST A. MAINE 04JJ3 , , # V, C, 

·, ~,(#~·.[f. DExh 
I 

b~:c~mber 12, 1979 
"l:.. ._,;~:.~/\J ate __________ _ 
.-~-

TO: Members of the State Board of Education 

FROM: Corr.missioner Harold Raynolds, Jr.* 

SUBJECT: \/indham Junior High School - Administrative Review 

On June 10, 1975, The State iJoard of Education granted funding approval 
to the TO\·m.of \Jindlla:.1 in the a;:-ount of $3,615,000 for the purpose of construct'
ing a·ne•., junior hish sd1ool. Subsequent to this approval, final plzns and 
soecific~tions were approved and the project was put out to bid .. Bids were 
favorable to the extent that the Commissioner was able to reduce the funding 
level under the provisions of State BocJrd of Education Pol icy for School 
Construction #I I to $3,390,000. This action al lowed a contingency of $207,240 
(approxi~ately 7,9 per cent). 

Unfortunately, during the period of and subsequent to the completion of 
the _building, ci nurr.ber of problems developed in terms of roof structure and 
roof leakage. While there is so~e disagreemen~ on the extent of corrective 
work needed, all concerned agree that the building is not completely satis
factor1. The 'rJindha:n School Cor.mitt.ee has initiated litigation against tr.e 
architect and general and roofing sub-contractors in order to cover costs of 
corrective 1-,ork. The State Board of Education in the meantime is being asked 
to provide additional funds to pay for the corrective work \•dth the under
standing th.::;t any monetary settlement achieved as a result of this 1 itigation 
will· revert to the State. 

Attached are severcJl docu~ents which have been selected to provide B~ard 
lllembers viith c: brief revie1-, of project activities from concept funding le•1el 
to the present. These documents are as fol lows: 

1. CertificQte of Tent2tive Pr,,orov.:il dated ;'\pril 14, 1975, 
2 • Cc rt i f i ca t e o f , \ :. o r 0 11 c.1 I o f P r o j cc t ( Fun d i n g 1\ p p r ova l ) d a t e d Ju n e I 3 , 1 9 7 5 . 
3. Letter fror1 L. fiTshctc- -to'\CTo-ss -dated ;'{'.)Ver.1~er 5, 1975, 
4. Project Eudgets (BPI) dated Oecc.,....-,ber 15, 1975, 
5. Memorandun fro~1 H. Sc11·1in Millett, Jr. to •,nlli2m Foss dated January 6, 1976. 
6; Letter frc.~1 L. Pir1co to~/. Foss dated Septen1b~r.. 13, 197'.3. 
7, Letter from lfarolc! ~2y11olc!s, Jr. to 1.~. Foss dated i:overn~er 21, 1979, 

I recor.:,l'cnd. t'.".,,t the State SoJrd of Educution de.-iy any additional funds for 
this project at this tiri:e. 

* Prepared hy: Leroy 0. Nisbett, Director 
Division c•f School F:,ci.1 itiPS 



STATE OF MAINE 

Dep{:rtment ot 
Educat;oMI ~nd Cultt.?ral Services 

AUGUS~A. M,\INE C4333 

Uferi~~2~~~~t of Sc~8ols 
¥. F. D. g1 

APPENDIX #o 

Septeroer 13, 1979 

This will se:1.-;,2 to c.occ::::-::::,t -:::J ~ositicn res;a2."2.ing t..~e i-1L,c::a:.c1 Junior Eiq:1 
~o detail t...½e his"!:crJ cf 

his project lea.di.::.g to t'.1.e c~::-e::'.: sitt:2.tion. Ti.-. 0 .,.,,, a::;~ears to be r.o disasree
.e::t fa2.t;. -t..~e~e 2.1.·e ::;rcble:::..s a:.: t-:1e sc.11ool whic...½ :-ieed 2.tter.tion wit.'1 va...'"}'i1::; 
,egrees of ~;ency. 

We have wo:rJ.:ec •,;i t..'1 tl:e ~ure:2.u of Pul:ilic I!::_pro'le.::::~~:.ts (BPI) -very closely 
n this :c,2.tter a.:;d ha7e recei ·;ed its cbserv2.tic~s 2....-:~ :!:"e:::::::l::::.:e::dations on a 
v-.n"i· ; - ..,__, __ ..... ~. t ............... .,..c.,,_ 0 --ly - d .::.; :;')1 1 ". I""'\...: m,~ 0 •• ,:::- .. , s • _..,__Cl,.,,. 11 l9..,9 v c. nlll:1:, .,..;:.::,l.:,, --1 , .• O-:,1,.. ----·,'-- C...l ~-r·c..--J ~-· J.u.-S-c:t I epc.e.:, ___ - 1 I • 

'be Bure2.u' s re::::02.--r:2.ndation result, in part, fr:::i:r;t a reviE:w by Pro.fesso:!:" Ric..'°la!'.'d 
Jh ting 2.le. 

In briefest t.>ie :S?I ::::-2cor:::::e:1ds 2.n ini t.ial, c~'1d perha.,;s 
olution -t:o t::'le le~-:.2..;e in 3cilci::gs ;, a.:.d 3 woul~ l::e t.'ie installation of heat 
-apes. It is 2.lso reccr. ... --:-ends:l "!:.'.-:2.-: .3uildi:-ig c· s:1ould :ia-;e the insulatic:1 

'hich 3?I c:2s..-:1s a ~o::2,1t.i.al s2..:::'::t::, h2.z2rd u.,de:::- ce.::-'.:2.in c:::i:-,c.i -t:ic:-:s, b2.sed u.:=on 
·h" arch1.·~~,....+-'s ..;, . ...:J__,..........n...,.t i's ...... .._;::. ~""'l ...... "'.·i:ng -.,..,d t.:·-..... 0 ....... .._ .... -:~;=i.l .co- "r'""",,i·-c o.: ... t...=l 
- t;: • '--~~ _,t.:c..'::···-·· I '--"•- ;.,v,'1~, =· ·- .!;'c~c:: ..... -- -'- :- _ _, __ ··~ -'- ~"-

1urlins i~ ~ a.:.d B. ~hey believe, a.~d I cc~cur, ~~at ~~is site~tio~ stould be 
:o:!:"rected. i::-_,,ed.i.ately. ?i::::.. co.st ::is'..lres a:!:"e r::n available yet, ~ut B?I 
stir;-.at-es les:3 t..i:2-r! $100,000 ::_:e::.rc2.::_:s r.e2.rer S30 ,OGJ si:ocid accc:::?lish the 

'.C:'.C2.tic::s 2.!'".~ ::.~.-2=: cost es:::.::-.2.::es 2.5 t11~ 3u.reau ·,.;2..s i:l ·~:.lLe process of 
!•? vel cpi:-:. g :.:-.e::1 '.•::1 n :1 tl1i s \.-; 2 s · .. ;-r i.-:-: 7::-1. • 

I recosni::e ~::2. sXJs-'.:2.~-::.·:e 28::-!te::ts o:": t~i.s !.e:.::e!:' :'all f;..r shOrt of your 
niti3.J. ..::'::t::e:-:-.·:3:::.s ~e.:3.ti::g t0 -:.::e SCC?"2 0~ wor:-~ :-.. eces52.Y'! =or 2....'1 ac,e~2.~e a::d 
·:1tis::2c:.c~!· ~l!i.~.:3.i::;. ;-Io·.·lsv2r, I t~~lie~:·e L7.e i!:".~l:::2-?r-~~:::.ion of t~e al:ov .. a 
·c!CJ~7,2:1C.2..:.:...c:-:s ·,,:::.11 ~~cs:..:.lt .:.:1 a r-~2,5(.):12:bly sa::is'.:2..c~:)~~· bui:!.c.ir:g. 

'itle 20, Se::::.i.c1s 3J.77 a:-:-:l. -li"-i3. ':'h::..s will 2..llc.,r you to _::::roc2-2d i::-.:-::ec'..i.;;teiy 
,it.ho1.1t t..:-:c 2-:-::.:rov2..l of the S::at.c ?02.rd o: Ecucatio.1 ::.o ?:::-e:::;are t.~e buildir.g 
·o!" wi:i~2::·. 

; . 
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'acre 2 ., 
;epte=.ber 13, 1979 11 s . ' 5, 

; 

My recor:-.:.te..-:datior.s: 
; 1 t 

1. Proce2d with litigation. 

. J. ; i! 

f ~ } 

! 
I: 

2. Imp18::e!1t BPI' s recc=:-.e~da.tions. I 
; 

i 

3. ::ir t.:,e work in the ca.-1.ner described above. f r 
! . 

I beli=:?e :.:-:e 22:)::, 0:e ::::s.;;:::;::::s.32,.ts tl1e best a::d r::ost a,?_?rOlJriate way to 
~cc:O~?lis:-: 2...-: 2.~-::~u::.t~ ·::n.:.i.2.,.:.::.:--.J. I realize you b0lie·v2 t...~e costs of the 
10::::.:-C. s1--.:,:.:lc. ;::-3 a 92.::::'.:. :::r: ":.:-,e ;:::::)j e-:t. I h2.ve enclosed. a listing of similar 
1~oje::t.s in ~,a.r.::.0us 1..1..-:.i. t.s ::..;:2...-:ceC i.!1 t .. '1e ma:1ne!: beir:,; reco~"":1ende:d to you. 

If I can be 'of £ur:::}:er a.ssis ta.rice to you, do not hesitate to call me. 

J[P: J.wt 


